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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN EQUITY

SUIT NO. 348/95

BETWEEN ZOE JOYCE PHILLIPS APPLICANT

L/, AND GERALD GEORGE PHILLIPS RESPONDENT
Mrs. Camille Meikle-Gooden for the Applicant
instructed by Johlnson, Meikle and Company
Miss Phillis Dyer for Respondent
Heard: 19th March & 19th July, 1996
In Chambers
Keckord J.
(::) In this summons brought under the Married Woman's Property hAct the

applicant claims a bencficiul interest equal to omnz half of the value of two
properties situate at Turners, Four Paths in the parish of Clarendon. The
first property was registered in their joint names at Volume 1119 Folio 908
of the kegistrar of Titles. The second property was registered in the nume
of the respondent alone at Volume 330 Folio 88 of the Registrar of Titles.
Just before the hearing commenced the Attorncys announced that the

respondent was not contesting the claim in relation to the first property

'

( ) registered in their joiut numes and that there was an agreement that cach of
them was entitled to half share of this property, the matrimonial home. The
Court was therafore being asked to determinz the iesuvs in respect of the second

property.

In her affidavit evidence the applicant deponed that the respondent
and herself were married in England on the 4th of Junc, 1980, and they lived
together there until they returned to Jamaica in 1989 and resided at Four Paths,

Clarendon.

Prior to their return they discussed the prospcct of owning a home
in Jamaica and in 1984 the respondent came to Jamaica and purchased the first

property from Joint savings and from a loan at th. Bamk of Nova Scotia.
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In 1989 she said they decided to purchasc another piece of land.
"This property was purchased with monies derived from our joint savings."
She questioned respondent us to her not receiving any document relative to the
purchase for her signature but he advised her not to worry as it was more

conveénient and there would be no difficulty in adding her name to the title.

From 1992 to 1994 the relationship betwezen the partics deteriorated
to the ¢xtent that she was suffering from extreme struss and was physically
exhausted and she went on a trip to England to recuparstc. On her return to
Jumaica in Octobexr 1994, sho discovered that her husband had been having extra
marital affairs with a number of young women whom had borne him at least three

children. She left th: matrimonial home as a result.

Under cross-examination the applicant admitted that respondznt owuned
a house in Brockley befors they were married and that it was soid in 1986.
She did not know the proce=cds of sale and whether it was used to purchase the
sucond property. She could not remember how much was paid for this property.
She had come to Jamaica iwn 1988 to bury her facner and this property was offarad
to her for sale by family friemds. That on return to England she mentioued it
tc respondent and eveutually gave him Nine thousand pounds (£9,000.00) to usa

to purchase¢ this property for the family.

In answzr to the Court she admitted that respondent alone had came to
Jamaica anu completed the transaction with respect to the first property,

"including puttiug my aaw: ou the title.®
This was che cuase &% the applicant.

In his azffidavit ¢vidence the respondent denied that the applicant made
any contyibution to che purchase of the second property. The entire purchase
price was provided by him from the sale of his housws iu Brockley, Lomndon for
over Forty-one thousand pounds (£41,000.00). Thirc was never any discussion
batween them about applicant’s name being put on tchis title as this was soley

his property.

Whea cross~excuined the respondent agreed that thoere was a discussion
about constructing a new metrimonial home on the s:ccond property. He denied that
the second property was purchascd frow & joint savings account and agreement

that 1t was purchased for both of them,
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He denied that he said he would have title amended to include her name.

In answer to the Court the respondent said the first time he knew the

applicant was claiming an interest in the second property was wheun he was sarved

(;;> the petition for divorce in 1995,

Under further cposs-cxamination he said "we intended to make the sacond
property a new home., We were going to live there for the benefit of the fanily.
This understanding was uot at the time I purchased it.”™ He denied that the
applicant gave him Nine thousand pounds (#9,000.00) towards buying the svcoud

property.

When re-examined respondent seid when ihe transaction for the sycond
(:;\ prop.rty was finishcd thce applicant was in Jamaica with him. This was end of

respondent’s case.

Miss Dyer in har submissions asked the Court to look at the purchasa
of both propurtics. Although she was abroad when the first property was puyr—
chased her name is on the title, Why was it leit off the second property?
She pointed out that the evidence of applicant giving Ninme thousand pounds
(£9,000.00) to respoudint only arosé in cross—cxamination. It was never
mentioned in either of ey two aifidavits. Shz referred to the cases

FA
(_~ Jones v Raymond (1951) 1 A.E.R. 802 and Harris v Harris S.C.C.A 1/81 uud

submitted that the principle of purchase from jeint account does mot apply.

Mirs. Gooden on behalf of the applicant submict«d that it was the
intention of the partics to acquire the swcond property from their joint

bencfit., Ths purchasc money was from a commoa fund.

ne.
She referr:d tcsa;iiiaég Principles of Family Law 4th Edition para. 643.

She subwitted chat chore were three issues that the Court had to grapple wich.
<i;ﬁ Firstly contribution, socondly - the intention of the parties, thirdly ~ trust -

thes test to be applied was omne of reasonablenuss.

Fi ndings
I um not satisficd from the evidence chat the purchase price for the

second property came trowm = coumon savings fund «s the plaintiff contends.
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The evidence of the respondent that he sold his Loandon house in June 1986 for
Forty-one thousand pounds (£41,000.00) to which the applicant had no claim has
not been challenged. He claims this is the fund from which he purchased this
property. She has offered no evidence as to what he did with tho money he got
from this sale of his house. I find it difficult fo accept her evidence that
she gave respoundent Nine thousand pounds (£9,000.00) towards the downpayment.
She never wmentioned this in her affidavit, it only came out under cross—
examination., When the respondent was being cross-oxamined it was suggested

to him by counsel for the applicant that applicent had made a downpayment of
Fifteen pounds (£15.00) on the proparty to the owners when she idantified it

on one of her visics 2o Jamaica. This again was ncver included in her afiidavit.

In Gissing v Gissing (1978) 2 A.E.R. Lord Biploek said at page 793;

"Whore the wife has made uo initial contribu-~
tion to the dieposit and legal charges and no
dir:ct coantribution to thz mortgage instalment
nor any adjustments to her contribution to

othor expenses of the houschold which it can

bz inferred was referable to the acquisition

of the bunk, there is in the absence of evidence
of an wxpress agreem:nt betwuon the parties, no
common intention of the paritice that she should
have any beneficial interest in a matrimonial

hom: conveyed into the sol: name of the husband.”

Accordingly, the applicant’s claim for a shdre in the properly
registered at Volume 330 Folio 88 im the Register Book of Title in the sole

name of the respondent fails.

As mentioned in the beginning of this judgment sach party agreed to
sharing the first property registered at Volum: 1119 Folio 908 of thw Register

Book of Titles - the mutrimonial-home in aqual sharos.

Ther: will b2 we order as to costs.






