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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN EQUITY

SUIT NO., E199 QOF 1949

IN THE MATTER OF THE CONTRACTOR GENERAL ACT
AND

I8 THE MATTER OF AN AGREEMENT FOR THE PURCHASE
OF LANDS EY TELECONMMUWICATIONS OF JAMAICA

u .LL' ‘ITE})
BETWEXN ASHTON GEORGE WRIGET PLAINTIFF
AND TELECOMMUNICATIONS OF JAMAICA LIMITED DEFENDANT

IAN RAMSAY AND DERRICK MCKOY FOR PLAINTIFF
DAVID MUIRHEAD (.C., AND NOEL LEVY FOR DEFENDANT
HEARD: September 20 and October 6, 1989.

COBAM: WOLFE J.

‘ae Plaintiff Ashton Guorpe Wright is the Contractor General of
Jamaica, having Heen duly zppointed as such, uynder tie Contractor-General
Act; which was prouulgated or the 6th day of October, 1933,

The uUefendant is a company, registered and imcorporated under
the Compdnies Act of Jumoailea with registered office at 47 Half Way Tree
Road in the parish of St. Andrew. There is no dispute that on the 5th
Junie 1939 the Register of Meubers showed that of s total nuwboer of
865,663,648 issued shares there were 386,423,504 enares held and registered
in the name of the Accountant General of Jamaica,

It is also commun ground thet on the 13th day of December, 1988
the Defendant entered intc an ggreement with Developument Properties Limited
to purchase lands registered at Voluue 1180.Folio 336 znd Voluwe 1005 Folio
325 of the Register Book of Titles at a price of $49,189,200,00.

The Contractor General purporting to act under Section 15(1) of
the Contractor General Act 1983, sought to investigate the terme of said
contract. The Defendant contended that he was not entitled so to do, In
consequence therzof, the Contractor Gereral on the 13th day of June 1989

invoked the jurisdiction of the Court by way of Originating Summons tc
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have the following questiocns determined;
(2) Whether the Defendant is "a public body" within the
intendment of the Contractor~Gensral Acty and/or
(b) Whether the agreeuent for che pureasase of land by
the Defendant is & “Government contract™ within the
intendment of the Contractor-General hct: andfor
(c) Whether the Contractor-Genaral has jurisdiction pursuant
to the Contractor-General Act in relatiou e such an
Apreement as in (b) above.
Subsaquent to the filing of the Originatcing Summonsg, o the 13th
June 1989 the Accountant General offectsd a transfer of 193,136,360 of the
shares standing in his name to Cable and Wireless Liwited. This trensfer
was registered un the 27th day of July 1989. Cable and Wireless Limited
now holds 569,753,540 shares or 59% of the chares whereas the Accountant
General now holds 193,295,454 shares or 297 the shares and the public holds
207 of the shavres. Pricor to thie transacticn the Accountant General heldl
407 and Cuble and Wireless 397.
Section 15 states:
(1) "Subject to subsection (2}, a Countractor Genazral
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considers 1t necessary cr deslrabie,

conduct an investigation into any or zli of the

follewing uatters -

(2) the regicstration of countractors;

{(b) tender procedures relatins to ccuntracts
awarded by public bodies;

(c) the award of any Goverunent contract;

(2) the implementation of the tarms of any
Government contract

{e) the circumstances of the srant, issue,; use,
suspension or revocation of aay prescribed
licence;

(£f) the practice and procedures relating to the
grant issue, suspension or revocatioa of

prascribed licences.

1334




£

(2) A Contractor-Gonoral shnil not, without the

&

prior cpprovii of The Seeretury o the Cubpinet

seting ot the directdion of tha Cobinze,

Lontiact oo oDy matiers

sonearniug oy such contracs enterad into
Zor purpnses of delcncea or for th: supply
of cquipment to the Security Forees, or

(b) the grent or issue of auny prescribzd licence
fer the purposes of defence or for the supply
of equipment to the Security Forces and any
report or cowment thereon by the Contractor-
General shall be wmade only to the Cabinet,

It is clear from section 15(2) that in relation to matters touching
upen defence and supply of equipment to tne Security Forces the Contractor-
General wmust first obtain approval froi the Secretary cf the Cablact dbufore
he zan embark upon an investigation of such matters,

I turn now to the questions which the Plaintiff seeks to have

() 1Is the Defendant a Public Body?

Section 2 defines “"Public Rody” 25 mesning;

(1) a dinietry, departwent or agency of Governnent;

(b) a statutcry body or authority;
(¢) &any company registered under the Companies Act,
being a company in which the Gevernment or an

agency of Government, whether by the holding of

shares ¢r by any other fisancial input, is in

a position to influence the policy of the company.

(enphasis wine).
Paragraphs (a) and (b) are clearly not applicable to the instant
case. 1u respect of paragraph (¢) it iz common ground that the Defendaut

is a company respistered under the Cenmpanies Act. It is also comson ground
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that Government holds shares in the company. What must now be resolved is
“whether by the holding of 4C% of the shares the Covernment is in a position
to influence the policy of the company". Giving the words contained in the
ohrase “in a position to influence the policy of the company” their ordinary
meaning I underctand the phrase to weuan that in exercise of its voting rights
the Government plays o substantial role in shaping or determining the policy
wilch the company will pursue. As the largest sharvcholder ¢he Accountant
General’s vote rust be significant iu arrviviong at any decieion. If the
becountant General and Cable and Wirvless vote together it weans that 79%
of the shareholding would ve woting for or agaimst the noticon., Similarly
if the Accountant Genaral and the public vote together it means that 607
of the shareholding would be voting for or apcinst the wotion. Whilst by
himself the principal shereholder camnot command a majority yet it is my view
that his sharcholding in tevws of how the shares have been allocateds places
tiim in 2 position to influence the policy of the company. Consequently 1
10ld that Teleocommunications of Jomaleca Limited is = public body within
the meaning of the Contractor-General Act.

(b) Whether =n agreesent for the sale cf land by the

Defendant 48 a "Government contract' within tie

intendment of the Contractor-General Act,

Section 2 of the Act states that “Govermment
contract” include any licence, perait or other
concession or authority issued by a public body

or agreement enterad intc by a puplic body for

the carrying out of building or other works or

for the supply of any poods or services.

In dealing with the question of Interpretation Clauses the
Learned Author of Crales on Statute Law 7th Edition at page 212 said:

“In most modern Acts of Parlisment, there is

an ‘interpretation clause’ enacting that
cortain words when fouad in the Act are to

bz understood as ragards that Act in & certain
sense, of are to include certain things which,
but for the enterpretation clause tchey would
aot include",
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The Learned Author continues at p.213.

"There zre two forms of interpretation clause.
In one, where the word defined is declarad to
‘mean’ s0 and so, the definition is explanatory

apd prina facle restrictive. Iu the other,
where the word defined is declared to 'imclude'
s0 and £0, the definition is extensive, e.p.
'sheriff’ includes ‘under cheriff®,

It 1s settled law that an interpretation clause which extends the mecning
of & word does not have the effect of nulifying the ordinary meaning of

the word. Applyin: the ordinary meaning of the word contract, an agreement
for sale of l:snd by the Government would be a “Government contract”.

In Exp. Ferguson (1871) L.K. &6 G.B, 250, 79l.

"4 question arose as to the mesning of the eradtment

in section 2 of the Merchaut Shipping Act 1854 that
the word "sidp' shall include ‘every description of
vessel used in navigatisn not propelled by ocars'.
It was consequently contended that a fishing-boct
24 feet long, partially decked cver and fitted

with two masts and a rudder but alsc with four

oars, was not a ship within the wmeaning of the Ack
because 1t was propellable by oars. In deciding
against this argument Blackburn J said: ‘The
arpuent sgainst the proposition that this is a
ship is one which I have heard very frequently,

viz, that when an Act says that certain words

shnll include certain thiungs the words wmust

¢ ~ly exclusively tc that which they are to includa.
That is not soj the definition given of o ship is
in crder that the word ‘ship’ way have a wore
extensive measning, and the words ‘unot propelled by
oars’ are not intended to exclude all vessels that
are ever propelled by oars.”

The Judicial Committee approved this syinciple of interpretaticn in The

Gauntlet (1872) L.K. 4 P.C, 1&4,

Acting upon the aforesaid principle of interpretation all
contracts entered intc by Government would be caught by the definition
of Goverument contract, However I take the view that the introducticn
of the words ‘public body' iuto the definition of ‘Government contract’
indicates that parlismeunt intended to create a distinction between
coutracts entered into by Governuwent per se and contracts entered into
by organs which <re not purely Government nnd which are designated ‘public
pody' i.2. orgens which do pot come within the ordinusry and established
meaniug of Government, but which perform publie functions. If this were

not so then the words 'or agresment cuterad into by a’‘public body for the
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carrying ocut of building or other works .r for the supply of any goods

or services would be superflucus,

cualy has Parliament created a

distinction between Grvern

2nt per se and “public body" but it hae
limited the agupeements entersd iuto by a “public body™ which may be

eparded as "Government contract by adding the words "for the carrying

cut ¢f building v other works or for the supply of auy gzc
fhese worde, clearly, do uot include a contract for the sale
of land.

I therefore held that notwithstanding that Telecommunication
of Jamalca is “pudlic body”™ the contract entered into by it for the
purchase of lanl from Development Properties Limited is not a Government
contract within the weeniny of the Contractor-General act,

(c) whether the Contractor-~General has jurisdiction

mursuant to the Contractor-General Act in relation
to such an Ajreement as in (b) above. The jurisdiction

of the Contrastor—-General as prescribed by the Act

relates to monitoring of Government contracts as
set out in oectivn 4(1) and to the iunvescigation of

certain matters as detailed in scetionm 15, the

provisiong of which have already been set out herein.

A careful examination of section 15 rewveals that the section is

e}

designed to deal with contyacts which are in the nature of public works.
Firstly it speaks of the repgistration of comtractors, then it speaaks of

the tender procedurcsrelating to the award of contrects then it vefers

to the actual award of Government contracts and finally to the {wplementation

of the terms ¢f any Government contraccs which are awarded.

In the particular contracts between Telecommunications of Jamaica
and Development Properties Limited nome of the elements referred to in
section 15 (1) (2) to (§) inclusive is present. Szctiom 15 (1) () to (f)
presceribes ond limits the arcas which are subject to iuvestigationm by the

Contractor-Ganeral.
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I therefore hold that the Contractor-General does not have
Jurisdiction over the contract for the sale and purchase of land between

the Defendant Company and Development Properties Limited.

<

En passant I wish to cbgerve that a keen reading of the Act
clearly indicates that Parliasment in provmlgatins this Act has only
addressed the gquestion of contracts which are in the wature of public
works e.p. building contrazcts and the supply of goods and zervices to
Government. It wight very waell ne that Parliament intended otherwise
but I make bold te say that if this was the intentioa it has not been
achieved by the present Lepialation,

The public Interest demands that contracts such as the instant

ane should come within the ambit of the Contractor-General Act.
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