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DOWHWER, J.A.:

Before Malcolm J. in the supreme Court,; the

appellants Win-Uoors Linited and its managing director and

majority sharehclder Cennis Howell brought a summons to

~

strike out the petition of the respondents Steve Bryan,

Rannie Brown and Donald gpence. They were the minority

shaieholders as welil as directors. The reliefs the

appelliants sought were as fcllows -

(1) That the Petition be struck out
48 an abuse of the process cf
the Court, and e remcved from
the file of proceedings.

{2) That in the alternative the
Petiticoners herein may be ordered
within ten (10} days to give
securivy for the costs of the
kegspondents of the Petition herein
in the sum ot $50,000.40 and that
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“pending the ¢giving of such security

any further proceedings in the above

matter be stayed.”
Malcolm J., dismissed the summons and his order and reasons
for judgment suggest that he resorted to the affidavits
filed pbefore couming to his decision. The relevant part
of his order reads -

t

soeecene e GIG VPON reading the
hftfidavits ot Dennis Hcwell sworn to

on the legth January 1990 and 8th February
1990 and the Affidavits of steve Bryan,
rann:ie Brown and Donald Zpence sworn to
on the 7th February 1990 it is hereby
craereds

(1} 7That the sSummons dated the
£2nc¢ January 1590 be dismissed.”

Tne inference from the summons and the order is
that the learnec¢ judge relied on the summary powers oI the
court to resolve the issue before him. 7The appellants
had contended below and in this court that the summary
powers were sufficient tc¢ decide tihnatr the minority share-
holders complaint of vppressicr chould be dismissed at the
threshold. E8gually, the prayer for a wihding-up order
being demurrable should also have been dismissed on a
prelimainary peint of law. Tne purpose of this appeal is to
determine whether these contentions of the appellants
were coirect,

Was it permissible to Seek alternative

reliefs in the petition pursuant to
Secticn 196 and 203 of the Companies Act?

The The appellant’s initial thrust was their
3rd ground of appeal which reads -

(3} That the Learned ‘Yrial Judge
erred in failing tc f£find that
the relief provided by sSection 196
and section 203 ¢i the Companies
Act were mutually exclusive and the
Petitioners/Respondents were therefore
precluded from c¢laining relief undexr
those sections in the glternative.”
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In England it is common ground that both the rules of
procedure and Section 210 of Companies Act (U.K.) permit
alternative averments for winding up the company and for
seeking relief for minority sharehclaers who complain
<:,; of cppression, in Jamaica on the other hand there 1s no
provision in Section 196 of the Companies Act {The Act)
dealing with minorities anc oppressive conduct for the
alternative relief of winding-up. Section 154 of the
Civil Proccdure Code governs alternative averments
generally and that section reads -~
154, Subject to the following
sections of this title, the plaintiff
. may unite in the eame action several
Qﬁ) causes of action, but ii it appear to
the Court or a Judye that any such
causes of action cannot be conveniently
tried or disposed pf together, the
Court or Judgg may order separate
trials ¢f any of such causes of action,
to be had, or may nake such other
crder as may be neressary or expedient
for the separate disposal thereof.”
This section is relevant because the Winding Up Rules 1949
U.K. are applicable to Jamaica »y viirtue of Section 323{(4)
of The Act. kule 227 reaus -
A\
<V” “In all proceedings in or hefore the

Court, or any Judye, Registrar ox
Officer thereof, or over which the
Court has jurisdicrvion under the Act
and hules, wnere no other prcvision is
made by the Act ¢r rules, the practice
procedure and regulaticns shall unless
the Court ctherwise in any special case
directs, in the High Ccourt be in
accordance wizh the kules of the Supreme
Court and practicze of the High Court,
and in a Palatine Court and County Court
in accordance,; gg far as practicable,
with the egisting Rules and practice of
S the Court in proceedings for the
<" administration of assets by the Couxt.”
(Emphasis supplied)

In all proceedinus must include ‘causes’ ‘'suitg! ‘action’
or ‘matter® as defined ip Secticn 2 of the Civil Procedure

Code., Moreover, section 4 of the Civil Procedure Code




relici from oppressicn cannot be joinca in tl

specitfically states that -~
feeececocssssoand Aall suits which
previously to the commencement of the
said Law were commenced by bili or
information or cauvse petition in the
Court of Chancery, o< by a citation or
otherwise in the Court of Grdinary, shall
be instituted in the High Court by e
proceeding to be called an action.”

Since Section 154 oi the Civil Procedure Code permits
thie joinager of the causes of action in the petition, the speci-
fic complaint of the appellants that the relief of winding-up and
e same petition id nut

well founded. This was the substance of Mr. Gotfe's submissicon ana

'..l.
<l

&S a complete answer {o the appellants argument. The result

i

0

that, on this ¢round, the appellants have failed.

But although this submission fziled in relation to the
joinder of claims for relief pursuant to Secticns 156 and 203
of the Companies aclt, the principle enunciated by counsel for
the appellants, namely that there are specific limits to the
joinder of causeg of action in a petition, 1s sound. A
petition can only institute proceedings by virtue of a statute
or rule of procedure. 'The foliowing reliefs prayed for in
Lhe petiiticn would have to be scught by way of writ of summons
or wmoticn or otherwise than by petitcion. They are to be founda at
p. 7 of the Recorc
“{a; A declaration that Dennis Howell xs in

breach of his fiduciary duties to the
Lompany ;

{(b) A declaration that Dennis Howell is a
Trustee for the Ccumpany of all the monies
that he hasg received wrongfully;

(¢) An account of what is due from Dennis
Howell in respect of all monies, profits
or gains which would have been realised by
the Company but for the wilful default and/
or neglect by Dennis Howell and/or the
breach of fiduciary duty owed by
Dennis Howell to the Company;

(d) An oxder for payment by the said
Dennis Howell to the Ccmpany of any
such monies received by '

Dennis dowell and/or any sum found



W due upcn the taking of such
account, with interest thereon
#t 20% or at such other rate as
at the date of the order may seen
just;
{¢} &an order that the said Dennis Howell

is personally liable for all debis
that he had zncurred in the nanme of
the Company to further his personal
interests and that he take immediate
steps o releagse and/or indemnafy the
Company from any liapility therefor;

(£} A ceelaration thai any meeting of
the Cowmpany ano/or of the Board of
Directors for which your Petitioners
were not preperly served notice is
null and voic and of ne effect;

{3} ©uch further or other relief as nay
seen just.®
trnerefore only

Howell purchase

“{g}) an crder that Deunis
shares at a fair

your Peticioners'
value;

(i}  an order that a kKeceiver/Manager
o the Coumpany by appointed;

(1} Further or in the alternative, an
order that the Company be wound up,”

were permissible by petition pursuant te the Companies
Act, The upshot of thisg is that it would have been
appropriate for the appellants te ask that seven of the
seiiefs be gtruck cut eor that the whele petition ought
toe have been struck out as thie preponderance of the reliers
gought were nct permissible by way of petition.

ihe court found it had Surisdiction to heax
the petition as it stood. In so doing, it relied on the
atffidGavitc evidence supporting tihie petition and the
atfidavits of the respondent to find that -

The Petition and all the
Affidavits filed in this matter show
that there was and is an acute conflict
between the partieus herein and that
there are several triable issues.”
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“Rannie Brown subscribed for

500 shares each; Dennis Howell
subscribed for 3,250 Shares.

vennis Howell and your Petitioners
were all named as the first Dircctors
cf the Company. Dennis Howell was
appointed HManaging Director and vour
Petitioner Rannie Brown was appointed
Conmpany Secretary.”

it was not stated that the company was solvent

and thoat on a winding-up there would be a tangible
incerest for the petitioners. it was thuis failure, that
yave force to the submission that the petition was
dermurrabkle ang cught to have basen struck cut. Legally,
& company is & separate entity from its members and on
principle the courts are of the opinion thut a fully
paid up member cugiit not to be permitted to petition to
wind-up a company unlesg there are good ¢rounds te do
so and that they have some tangible interest to gal
cn its dissclut:zon., Mr. Goffe however, contended that
the plain language cof Section 206 (1) does not support
such & principlie. That section reads -

“20¢ .~ (1} ©On hearing a winding up

petition the Court may dismiss it,

or adjourn itine hearing conditionally

cr unconditionaily, or make any

interili vrder, or any other order that

it thinks fit, bu: the Court shall not

refuse tc make a winding up order on

the ground only that the assets of the

company have been mortguaged to an

amcunt egual to or in excess of those

assets, oy that the company has no
assets.” (Enphasis supplied)

Volume 4, 3rd editicn cof Halsbury's Laws paragraph 1043

and Volume 2 (1960} 17th edition of Palmers Comgpany

Precedents p. 4 were cited in support.of this submission.
‘vhe learned authors contend that since there was no
ambiguity in the emphasised words in the U.K. Act, then
there was nc need to specify solvency since 1907, as

this phrase first appeared in the Companies Act that

year.
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These words cannot be understcocod without

reference co Section ZU3 {f) (supra). This section

speaks of specific circumstances i.e., ‘just and equitable!
in which a company may be wound-up by the court.

Section Z06 (1) stipulates the oxders the court may make
on hearing a wvinaing-up petition. Iv may wind up generally
ever if the company has no assets. To return to the
crucial worde “just and equitable® they empower tiwe court
Co take into account equitable principles in deciding
whether a company ought teo be wound-up. in this rvegard,
the courts have ruled that in the special circumstances
where a fully puld up sharehcolder petitions tce wind-up a
company,., he must aver and prove that he would have a
tangible interest on its winding-up by the court. Where
the petitioner has not averred a tancible interest, the
court would not hear the winding-up petition on the merits
and Section z4¢ wouwld not come into play. 'the ccoust,

Ly resorting to equitable principles as Section 203 (f) of
the statute crdained, would use its inheszent powers to dismiss
the petition in limine, on the greund that the petitioner
had no locus standi. “his approach is an iliustration of
tie generality of legislative provisions being harmonised
with the comacn law approach to individual cases for a
"iust and eguicable® result,

Take the case of Re Westbourne Galleriles Litd

(18767 3 ALY B.u. 374, Plowmen J., said at p. 375 -

“"he relier in fact sought on this
petition is an order that the personal
yespondents, ¥r. Nazar Achoury, whom

I will call kr. Wazar, and his son
Geovyge aAchoury, whom I will call George,
may be ordered to purchase the
petitioner’s shares in the resgpondent
company, Westbourne Galleries Ltd.
Alternatively, the petitioner asks for a
winding-up order. It is commcon ground
that the company is solvent.”
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There the petitioner recougnised that he was obliged to

plead with particularity in paragraph 1U of the petition

on page 377 which reads -

@ Company has in recent years
t1hg a net profit before

Loy uirectors’ remuneration
£0,000 a year {after such
there is a small loss) @

Because solvency was specifically pleaced,

=t
o+
[]

apsence wag not in issuve in the House of Lords see

Ebrahimi v Westbourne Galleries Litd. (1972) 2 ALY E.R. 492,

The following extrvact f£rom the speech of Lord Wilberforce
at p. 500 states the principle of interpretution where
digecretvion of the court is to be exercisaed on equitable
principles. He sald -

"The *iust and eguitable' pirovision
dgoes not, as the respondents suggesi,
entitie one party to disregard the
obligation he assumes by entering a
company, unor the cousrt te dispense him
from 1tc., it does ag equity always does,
enable the court to subjiect the exercise
¢f lecgal rights to equitable considera-
ticns; considerations, tinatv is, of a
personal character arising between one
individual and sncther, which may make
it unjust, or inequitable, to insgist

on legal rights or to sxercise them in
& particular way.”

snlthough uged in the particuiar situation of a company
which was akin to a paxcnership, these words are of

general applicability. An application cf this principle

was in Xe W.x, Willcocks & Co, Ltd. 119737 2 A11 E.R. %3
where Plownan J. cited the case which first stated
the principie. &AL p. 95 he said -

v Let wme first of all dispose

of ovne peint which was wubmitted by
counsel for br. Dutch, namely, that the
allegetion in para 6 of the petiticn,
that 'in a winding up there wculd be a
considerable surplus for the twe share-
hcolders®, is not enough without

further evidence to support it. Counsel




would be

ther

[
[

w1 Q-

"referred me tc what was said by

f1r weorge Jessel MR in che Court of
Lppeal in Re Rica Gold Washing Co.
(1879) 1L Che D 36 ot 43¢

‘That being his pesition, and
the rule beinw that the Petitioner
must succeed upon allegatiocns
which are proved, of course the
Petitioner mu shew the Courth
by sufficient allegation that ne
has & sufficient interest to
entitle him to ask for the
winding-up of the company. I
say “a sufficient interest,” for
the mere allegation of a surplus
or of a porbable surplus will
not be sufficient.’

N

C

[

nsel for Mr. Dutch submits that is all
2re 18 here. fThe pctiticn with which
the court ng concexrned in that case was
& petition by a shareholder who was not

& direccor of tns company. ‘The petition
in the present case is by someone who is
cinne of the two shareholders and one of
tihie only twe directors. 1%t is, therefore,
different from the position which
prevailed in the Hica case (1879) 11 Ch D
3%, and I think that para 6 of the
petition, read in conjunction with the
arfidavit, tc which I have already
referred, ls sufficienc prima facie
avidence that there would be & surplus
for the mewbers in a winding up.”

clear statement of the rule that a petition

derurvable if there was a failure to allege that

e would be a surplus on & winaing-up comes from the

same judge 1in ke Bellador Silk Lid. {1965) 1 All E.R. at

673.

sSai

d

" he only previous authcerity in which
this poeint ﬂd: bean touched on appears
to be Re s, Hawken, Ltd. (1950)

2 £31 B.R., 408 which was decided on a
uULuLlOH of costs. in that connexion
1o brecame relevant iox Wynn—~¥Farry, J.,
to consider whether & s. 210 petition
would be demurrable, if it omitited an
allegntion that on a winding-up there
would e a surplus for contributorses.
in the course of his judyment he said
this

o

P It 1s said, in the first

place, on behalf of the respon-
dents, that the costs in guestion
which relate cnly to the matters
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‘alleged in suppoit of the
relief claimed under s. zZ1C
of the Act ought, in any
event, to be disallowed,
because the petition, so far
as that relief is concerned,
was demurrable on the face

of it. The condition, on the

existence of which the N
jurisdiction of the court )

depends, is that °‘'the facts
would justify the making of

& winding-up order on the
ground that 1t was just and
equitable that the company
shouvld be wound-up', i.e, that
if the petition had been
presented as a contributory’'s
petition for the winding-up of
the company, the court could
have made such an crder: see s.
210 {2) (b). The petition, as
I have said, contains an
allegation that the company is

insolvent and unable to pay its o
debts, and, therefore, it is —

said, it is demurrable cn the

face of it. Prima Facie, this
would appear to be so. A
contributory is not entitled to

a winding-up ordeir unless he can
show that he has a tangible
interest in the assets in a
winding-up: &See Re Rica Gold
washing Co. {(187%) 1i Ch. D. at

p. 43, per Sir George Jessel, M.KR.;
and an allegation that a company
has no assets and is insolvent has
pbeen held to digentitvle a
petitioner to such an order: see
Re Kaslo-Slocan Mining & Financial S
Corpn., Ltd (19i0) wW.d. 13.° 7

N

Similar statements were made in Bryanston Finance Lid v. de Vries

{Ho. 2} (197G)

1 All E.R. Z5.

There are however, excepticns to the rule and cne was

formulated by Pennvcuick J., in In Ke NHewman v. Howard Ltd (19¢2)

L Ch. 457 and Uliver J., followed it in In fe Chesterfield

Catering Co. Ltd {(1577) 1 Ch. 373 at 379 where he said -

w

cecseess. L do not think that as the )
law now stands the exception goes
beyond thiss: that a petition will not
be regarded as uemurrable on the
ground of the petitioner‘s lack of
locus standi if his inability to prove
his locus standi is due to the
company's own default in providing him
with information to whiich, as a member,
he is entitled.”
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it 1s necessary to reiterate that all the respondents
were directors. Section 142 (5) of the Act imposes on the
directors the responsibility of ensuring that the financial
records be kept in accordance with the &ct. &Alsc they have
access tc the auditors. How then can the respondents
legitimately seeik to be within the exception on the ground that
they were in the dark regarding the sclvency of the company?
rurther, they have, in their petition said that before it was
presented, they were in possession of the financial statements
for the years December 1982 - 87 so the only missing year was
1%88. 1In that situetion the respondents could have averred
the solvency or otherwise of the company.

In the light of the above, it is appropriéte to strike
out the prayer to wind-up the company pursuant to Section 203
(£) of the xct.

It is now necessary to turn to ground 1 of the Notice
of iLppeal which contends that the summary powers of the court
ought to have been used to dismiss the respondents' petition
which complains of oppressive conduct by the appellants, because
4 hearing thereof would be an abuse of process.

Was the minority shareholders' complaint

of oppression pursuant to Section 196 of
the Act frivolous or vexatious or an

abuse of the process cf the court?

{a) pursuant to 238 of the Civil Procedure
Code
or in

{b) its inherent jurisdiction
As to (a), Section 238 of the Civil Procedure Code reads -

"238. The Court or a Judge may order
any pleading to be struck out on
the ground that it discloses no
reasonable cause of action or
answer; and in any such case, or
in case of the action or defence
being shown by the pleadings to
be frivolous @r vexatious, the
Court or a Judge may order the
Action to be stayed or dismissed,
pr judgment to be entered according-
ly., as may be Jjust.”



The hearing below took place on &th and Sth February, 199U and
an oral judgment was delivered 16th February, 1996. In that
judgment Malcolm J., examined the affidavits and his reasons
suggest that part of his examination took place in the
exerclise of his inherent jurisdiction. Before assessing that
approach, 1t is convenient to examine the allegations in the
petition to determine 1f the respondents were bound to fail
because the averments could never amount to oppressive conduct
by the appellants within the intendment of Section 196 of the

Act. Bramwell B staved the test thus, in Castre v. Murray (le75)

10 Ex. 213 at zis -

"This action, therefore, is pretenceless,
and has properly been stopped. I do not
gay it was malicious - in one sewnse, it
may be said to be vexatious -~ but it is
absclutely groundless, and it is one in
which the Court, in the exercise of its
discretion, ougﬂt to stop the proceedings
as being an abuse of the process of the
Court."”

An application of this principle to this issue was Five finute

Car Wash Service Lid (1966) 1 W.L.K. 749, where & petition was
dismissed on a preliminary point because the allegaticns could
not in law amount tc oppression.

The learned trial judge in dealing with his statutory
discretion sald -

" Of course I am not unmindful that
Miss Phillips had not vet spent herself
and took the matter one step further.
She submitted that the Petition shceculd
be struck out as the Affidavit verifying
it was merely a Statutory affidavit and
to guote her ‘something more than that
is required.' 1In her view an essential
requirenent was omitted which is
necessary under the Winding Up Rules
and the Court has the jurisdiction ‘to
stay an acticn in limine if it amounts
to &n abuse of the process of the Court.' *

Ap/;
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A5 there was no affidavit to support the petition with regard
to oppressive conduct, in rejecting the submission of the
appellants, the inference is that the learned judge considered

that the allegations of oppressive conduct were sufficient for

-

N

the peticicn to proceed. The statutory provisions must be ﬂ
considered.
Section 19% of the Act in so far as is material, reads -

“19¢., (1) 4&n application to the Court
may be made by petition for an
order under this section either -

(22} Dby any member of a company
who complains that the
affairs of the company are
being conducted in a manner
oppressive to some part of
the members {including |
himself). L

(b) 2 0 ® 0t ooo0H)oes s s @e o0 e e o e0n oo

(2} if on any such petition the

Court is of opinpion that the company's

affairs are being conducted as afore-

seid, the Court may, with a view to

bringing to an end the matters

complained of, make such order as it

thinks fit whether for regulating the

conduct of the company's affairs in

future, or for the purchase of the

shares of any members of the company

by other members cf the company cr by ‘
the company, and, in the case of a {
purchase by the company, for the it
redyction accordingly of the company's

capital, or otherwise."

45 all the respondents were directors, and therefore
in the majority, they could have called directors meetings
regarding tite management of the company. Also to be noted 1is
the difference previously adverted to in the U.K. legislation
regarding oppressicn. In that jurisdiction, once oppression 1s
alleged and prbved, the statute provides for the alternative W\)

velief of winding-up. See Ebrahimi v. Westbourne Galleries Ltd

{(1872) 2 All E.R. 492. in Jamaica, on the other hand, the

statutory remedies are designed to bring an end to oppressive

conduct, by regulating the conduct of the company's affairs in
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the future, or by the purchase of shares of the minority by the
other members of the company. Winding-up is not an alternate
relief.under Section 196 of the Act.

Cn jurisdiction to hear and determine puirsuant to

Section 19& Lord Cross puts 1t this way in Ebrahimi v. Westbourne

Galleries Ltd at page 505 -

“To give the court jurisdiction under

this section the petitioner must show

both that the conduct cf the majority

is 'oppressive' and also that it

affects him in his capacity &as a share~

holder."
In this regard, it should be reiterated tihat apart from the
order which sought to wind-up, pursuant to Section 203 (f), the
order which socught toc compel Dennis Howell to purchase the shares
of the respondents and the prayer to appoint a Receiver and
Manager, the other orders sought were not available as statutory
remedies under the Act.

What 1s oppressive conduct? & gocod starting point is

Scottish Co-operative Wholesale Society Ltd v, Myers (195%) A.C. 324

at 342 where Lord Simonas had this to say -

"My Lords, upon the facts, as I have
outlined them and as they appear in
greater detalil in the judgments of
their Lordships of the First Division,
it appears to me incontrovertible
that the society have behaved to the
minority shareholders of the company
in a manner which can justly be
gescribed as ‘oppressive.® They had
the majority power and they exercised
thelr authority in a manner ‘burdensome,
harsh and wrongful' - 1 take the
dictionary neaning of the word.”

Gordon J.A. (ag) has helpfully brought to my attention

haberg v. Pederson (1975) 13 J.L.R. which has a useful collection

of other cases on oppressive conduct. It is in the light of these

Gefinitions that the ground of appeal must be resolved.
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That ground reads -

"I, That the Learned Trial Judge
erred in law in dismissing the
application of the kespondents/
Appellants for an order that the
Fetition be stiuck out as an abuse
of the process of the Court and be
removed from the file of proceedings.”

in ithe petition, the vegpondents firstly complained that no
directors meetings had ever been held, no dividend had ever
been Geclared, there was no general meeting and also no

share certificates were issued. However, as previously
stated, the respondents were the majority directors. They
could have declared a dividend and they could have called a
general meeting. “he point is thac none of these allegations
could amount to cppression by the appellant Howell as the
majority shareholder.

AS ©o the second and third coumplaints, the
allegyation was that Dennis Howell purchased a horse, retained
the prize money and that he also bought an apartument out of
the company‘s money «¢ well as a house, These are allega-
tions of criminality or kreach cf trust on Howell's part
and it would be straining the language of Section 196 of the
ACt to cover investigaticn into these matters. moreover,
Section 25 of the Larceny Act provides the appropriate
safe-guards in proceedings where allegations of this nature
zre mude, That section reads -~

“2%. Every person who, being a trustee

of any property for the use or venefit
either wholly cr partially of some cther
person, or for any public or charitable
purpcse, with intent to defraud, converts
oy appropiiates it oxr any part therect

e or for its own use or benefit, or the
use or benefit of any pevrson other than
the person entitcled thereto, or for any
purpose other than sucii public or charitable
purpose, or vitherwise disposces or or
Gestroys such property or any part thereof,
shall be guilty of & misdemeancur, and cn
convicticon thereof liavle to imprisonment

with nara labour for any term not exceeding
seven years:
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: Provided that ne prosecution
for any offence included in this
section shall be commenced -

{(al by any person without
the sanction of the
Director of rublic Prosecu-
tions;

vy

(o) Dby any person who has taken
any c¢ivil proceedings against
such truste=e, withcut the
sanction also of the court ox
Judge before whom such civil
proceedings were heard cr are
pendaing.”
Similarly, the allegation that Howell made $400,000 by an
illegal deal which evaded excise duty is an offence under
the Excise Duty Act and cught to be reported to the revenue,
if it is a serious complaint. $uch an investigation is
cutside the scope of Section 1Y% of the act.

A8 oy the cother three allevations, they were

egually inappropriate as charges of oppressive conduct. The

I—-ﬁ
T
F
Lf‘

‘st 18 a complaint as to how dowell as managing directorxr

Hn

et

illed the ocrcers made vo the company. There could be no
opprevsion of shareholaers in that regard. Tre second relates
to the dismissal of the respondent Bryan, That may obe an
instence of wrongful dismissal as un enployee, but not

3 the

et

oppreszion of Bryan as a shareholder. “hen chere
allegation ctnat Howell kept the records te himgelf, but
one of the respondents Rannie Brown was the Secretary who
has a vesponsibilicty for sucu recowds. It ig wifficult to
see now chisz could be the basis ol oppressive conduct on the
part of Howell,

it should be ncted that not every civil or
criminal allegation concerning a ccmpany finds relief underx

the Act. See L.v.P. v, Schildcamp (1971 A.C. L. Also to

be noted was that 1in ko W.R., Willcocks Cc. Ltad., (1S73)

2 A1l T.ik. $3 Plowman J., struck out a petition on the grounu
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that 1t was unparticularised and frivolous or embarrassing
within Section 23¢ of the Civil Yroceaure Code, By paritcy

of reasoning, it must be good law to wtrike out thas

o

petiticn on the grounu that it was an abuse of the process
of the court cr rrivolous or vexaticus 1o present it.

For even assuning the allegations are truthful, it was bound
to fail as the proof of the averments could never have
amounted te oppression within the intendment of Section 196

cf the scc. Another approach would ke to find that since the

]
-
l._l
o

gations coulu not amount to oppression pursuant to
section 1%¢, the court would have had no jurisciction to
hear the matter. So considered even if ground 1 had not
been argued herve, oy considered below, it was open to this

court to tad

o

A

the goint.

re.,
iy
a3

Lo iD), whe alternative approach adopted by

the juage was to iely on the inherent jurisdiction of the
court te determine whether it was appropriate to use the
sunmary powers of the court to strike cut the petition. fYne

case of Foite (Charlies)Investments v, Amanda {(1%93) 2 All E.R.

540, as a leading authority on this aspectc of thoe law was
cited.

The relevant passage in the judgment below at
p. 50 of the record on this aspect reads as foliows -

w if, it could have been showil
pefore me that on the available
evidence the Petition presented
wounld be bound to fail on ail the
reliefs sought I would have been
monded to agree that its filing and
precentation was clearly an abuse of
the process c¢f the Court.”®

in analysing this passage, the first pcint to note was that
the learned jucsge assumea that unless it was established
by the appellant on the availiable evidence that “all the

i

reliefs sought® were “bouna to fail", then he was not
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empowered to strike out the petition, The reliefs sought
were set out previoucly and to reiterate, only three at
(). {h} and (1) which scugiit an ordex that the appeliant
wewld purchase the petitioners shares at a faic value or
in the altexnative thav the company vught te be wound-up

or that & receiveyr oy manager be appouinted were permissible

pursuant to ot 196 and 2063 (f) of tlie act. I have

3
e

already found that an order pursuant to section 203 {(f)
could not be granted. It ig becuuse the learned jucge gave
consideration to the other reliefs sought which were not
permissible undéey section 196, that he erroncusly found,
after considexing the affidevits, that there were several

triable issue$ and this led him to conclude that the petition
should proceed. It was also in these circumstances that

he founc¢ that as chere was a conflict of affidavit evidence

i)

tc be resolved. there shouvld be a hearing of the petition.
in this case ctherefore, naving regard o
section 19% of tne act, the evidence adauced by the appelliants

should have been = 11ned not so as to note the conflici

with the respondents evidence, but to see if the respondents
affiaavit evidence was bound to fail,

It should be asked, what wae the nature of ihe
evidence adduced which the learned judge found gave rizc te

several triable issues? And what waszs the conflict between

the eviudence of the parities which reguired resclution?
Apart froum the forwal atffidavit of verification oy the
responaent, there was the affidavit or the appeliants in
opposition to the petivion, there was the respondents response
to that affidavic and there was a further response by the

by the respondents

o

Ffidava:

s
F

appellant, ‘nere was nou specsizc

supporting the petiticn. What is also significant, is that
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ncne of the affidavits contain any evidence concerning
oppressive conau¢t on the part of the appellants asg the
majority shareholder towards the réspondents" it was
therefcre a wrchyg exercise of discretion to find that there
was a failure on the part of the appellants tc estiblish
abuse cf protesg., On the contrary, Lo present such evidence

W

> thie respondents diw, in supportc of allegations which

»

14

could not amount to opprescive conducc, was manitestly
vexatious because ithe evidence was direcied to prove matters
which were not permisgibie in & petition. Therefore there
was no need to consider the guestion of triable issues, as

illustrated in the american (Cyananic case {19%75%) A.C. 356

o

which the learned judge did as can be seen at p. 21 of the
Record where he said.
in ancther ana higher forum the
correct Judiclal approach was put

this way - a judge shoula be siow to
aismice proceedings on a technicality

where it is plain there is & triable
issue,”

8e it noted that the affidavit of verification
by the respondents in this appeal is an exawple of an
incdequate affidavit which gave no supporting evidence to
the petitior and o the acticn must be an abuse of process -

see Re W.R, Willcocks & Co. Ltd. (supraj. -8 recovded

by the judge, counsel for the appellant: in tie court below
had said of the statutory affidavit “something mere than
that 1e required” and there is cupport for this

proposition in Re S.A. fHowlsen Ltd. (1950) 2 All Z.R., 408

where the petition in part complained of opprescion pursuant
o dection 210 of the United Kingdom Aci, where a complaint
of “uppressive conduct® ana winding-up on the "iust and

eguitable” ¢round are embodied in that section.



.‘21 -

At p. 413 wWynn-Parry J., seig -
"1 can imagine few cases of

peticions presented under Section 210

in which it would be wise, cr even

possible te rely merely on the

statutory affidavit.”

The appellants have cherpiore, made cut & case that ithe

afficavii evidence in support of the petitiocn could not

make our o case i oppression. On this aspect also, it

5=
[

wag an adlge of process and should be struck out, It
shceuld be mentioned thal ground 2 of tne totice of Appeal

wae specificalily abandoned,

Conclusion

Altnhough failure to plead a tangible interest
wag raised Ly the appellants in the court below, it does
not appear to have been considered in thne reasons for
judgnent. The dominant issues in that ccurt were those
which, &s earlier stated, could not bve heard and determined
by a petition. AT the end of a lengthy hearing in this
court, uhe respondents sougnt an akendment so as to incluae
the particular averment of a tangible interest in the
petition. If such an sxmencment were to be granted,; it
would not be in Lne interesiz of justice, it would mean
that &«

fie successful appellants would be deprived of thelx

set aside. Further, how could such an amendmenc have

assisted the respondents. It has already been cecided

tihat the cverments in this petiticn could not maxe cut-

n

ca

14

-

e of oppression against the appeilants. ‘They woula be

-
ot

equally ineffective as grounds to wind-up the company

(u

pariicularly as chere are alternative remedies.
pifferent consideratiens of oourse, mway have

applied, had the demuvyrer not been prowptly sought.
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in certain circumstances, an amendnent might then have

Ny

been appropriate ~ S5ee He The White Star Consolidated Geld

iining Cc. Vol., €06 L.7., M.5. 8i5. Tnis petition is bad

in law and cunnot be cured by an amendment.

As recayds ground 1 dealing with abuse of process
i ] g P 7

that grouna did receive a full freatment in the judgment below,

but the approach was not in gccord with the relevant

auvtborities. 'The regult is twhet the order below must therefore

pe sel aside and the peftiticon struck ocut. I agree with

the ordeyx proposed by Campbell, J.&.

CAMPBELL, J.A,¢

I ajree entirely with the reasoning and conclusions
ot Downer, J.A., that the appeal ghould be allowed. The
order of the court is that the order cof Malcolm J., be set
aside and the petition struck out mnd removed from the file
of procecdings. ‘The appellants dfe to have their costs here

and below, the same tc be taxed if nct agreed.

GORDOW, J.i, {Acting}

i have read the judgmept c¢f Uowner, J.A., ana

3

agree with the reasoning and conclusions. I have nothing

to add.
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As the learned judge had no jurisdiction toc make
such a finding, this led tc a further errior which will
be adverced to when ground i1 of the Notice of Appeal
pertaining to abuse of process, is being addressed.
Was the petition to wind up the
Company pursuant to Secticn 203 (f)
of the Companies Act demurrable

because the respondents failed to
aver that the compsany was sclvent?

the object of Win-Doors Limited was -

"{aj to carry on the business of
manufacturers, merchants,
imperters, exporters, repairers
and agents for the sale and
purchase of and dealers. in
windows, window frames, doors,
dovr frames, ctore-fronts,
partitions and materials of all
kinds capable of being used in
connection cherewith;”

“{b} to buy, sell, manufacture, repair,
convert, alter, exchange, let ov
hire and deal in all kinds of
articles and thinge whnich may be
reguired for any cf the purposes
of any of the said businesses,”

bearing in mind that the respondents relied on Seciion
243 (i) of the Act to wind-up the ccampany, it was necessary
foeuw them to state their qualification as shareholders.

‘ihat seccion reods as follows -
FE03%. A company may pe wouna up by the
Court if -

{£) the Court ic¢ of opiniorn that
it is just and eguitable
thai the company should be

wound up.*”
as for the manner in which the respondents stated their
standing to institute proceedings, here is how
paragraph 6 o¢f the Petition sets out the claim -

6. Your Petitiocner Lonald Spence
subgeribed to the Memorancum of
Lssceiation of the Company for 750
tnares while your Petitioner

Steve Bryan and your Petitiocaer




