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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN COMMON LAW

SUIT HO. C.L. 1986/wW281

BETWEEN CHAKLES WILSON PLAINTIFF
AND NATIONAL COMMERCIAL BANR OF JA. 15T DEFEKRDANT
AND K. G. YAFP 2ND DEFENDANT

Mr. E.L. Frater and Miss Stacey Mitchell instructed by Frater, Emmis &
Gurdon for Plaiontiff

Mr. C. Honeywell and Miss J. Donaldson instructed by Clinton Hart & Co.
for Defendants.

Heard: 14th April, 1993

REID, J.

Reasons for Judgment

When at the conclusion of the hearing of this mattar in the late
afternoon, I entered judgment for the plaintiff in the amount of his clzim.
I indicated that I would put my reasons in writing early. Mr. Honeywell
had intimated that he would shortly file an appeal against my judgment
and award.

The action by the plzintiff, a hotelier of Lucea in the parish of
Hancver, against the National Commercial Bank of Jamaicz Limited, hereinafter
called ‘the Bank', a2lleges negligence on the prrt of thce Bank and its manager
at the Lucea branch,¥r. Y:pp, the second defendant when the latter accepted
an instrument purporting tc be £ valid money order on which the plaintiff
had affixed his signature. A4 certain Patrick Edwards whe was neither a
party to this cause nor a witness at the hearing, had had a brief sojourn
at the hotel of the plaintiff. On or about the 26th hugust 1985, the former
secured the signature of ¢he plaintiff, a customer of the Bank, on to the
back of an instrument dusignated a "money order' for the sur of US$2,500.00
and purperting to be in the name of the said Edwards as drawer and payee.

It is not in dispute that that signeture had facilitated the encashment
and payment of the equivalent ip Jamaican currency &t the rate of exchange

then obtaining. The circumstances, from the evidence and perspective of




the plaintiff and Mr. Yzpp vespectively, differ somewhat. The ‘money order®
in evidence Exhibit 1, was returned to the Bank, dishenoured; the Bank
requested from the plaintiff reimbursement, and he complizd. WMot satisfied,
he consulted his attorneys and now claims that irregularities menifest
(_?] ‘ on the fzce of the instrument, support an action in nugligence against
| bcth defendants. The poarticulars of negligence read (edited)

1. Failing to toke .... adequate measures Lo epsure
that the (moncy order) wes a valid instrument.

2- svnece

3. Failing to exe¢reise reasonable care, skill,
diligencs and competence in..... encashing the
(meney crder).

The plaintiff 2lso claimed interest om the afcresaid sum at 18%
- per annum. The defence plerded was that the secrnd dufendant as agent
(\'\
and servant of the Bamk, had zcted in good faith and in the (ncrmal) course
of busivess; that havieng discovered the invalidity of the instrument, had
done as entitled, namely ti: sxquest ro-—imbursement from the plaintiff a2nd
that‘the latter had complied veluntarily. Further, pleaded the defendants,

the plaintiff
". .. by endorsing the money order had
engaged that on presentation, it should
be accepted and pald according to its
tenor and that if it were (Jdishonoured,
Kqu he would compomsate the first defendant
: whe was compelled to pay it."

Specifically alluding tc the provisicons of Secticn 55 (11) of the Bills
of Exchange Act, they pleadad further or alternmatively that

"the first defendlant was a holder in due
course and the plaintiff (thereby) pre-
cluded frem dunying to the defendants
the gemuincness snd regularity in all
rospects of the signature of the drawcr
cf the saild mrmey crder and all previous
endorsements”.

o Still continuing, the pliadings, relying on Section 55 (4ii), ibid, read:

" e.. the plaintiff is preclucded frem
denying to the Jefendants that the
said money order was at the time of
his endersement, a2 valid and subsist~
ing bill ond that he had a goed title
thereto®™,

The defence also set up an estcppel, that, inasmuch as the plaintiff by

indorsing the money ordex, had thereby represented to the defendants that



the instrument hac¢ been properly drawmj thereon the difendants had placed
reliance in making payments {as they did). In the event, however, that
negligence should be imputed to the defendants, the plsaintiff should not
be absolved from the consequences of contributory neglipence.

The plaintiff by way cof rerly, would aver that his signature had
cnly been affixed to facilitatec the identificatiom of the person presenting
thi instrument as the persor pamed thereon as payee; that section 29 of
the fAct was unavailing for the cdefendamts to qualify as "helder im due

courgse' as the enactment there, postulates a “bill cowplete and regular

on the face of it" (underliming, mine).

the
The events, testifice fplaintiff, began with 2 telephone call from

the Bank, in his werds: "somebody from the Bapk - Mr. Yapp”, and who said

that he was sending the mency for plaintiff te
“endorse the cheque to identify him".

Replying to an inquiry if the man was plaintiff's hotel puest, his
response, sald plaintiff had been in the affirmative. Thercafter, testified
rlaintiff, the said Patrick Edwards returned to have him sigmn the money order.
%hen cress—-examined, the plaintiff did nct evince the habit of scrutiny when-
ever in similar instances he had signed inmstruments. To emphasize, perhaps,
the limited context in which his signature had been mode on Exhibit 1, he
rcpudiated the following suggestion by Mr. Honeywell:

Y. ... wvhat in fzct happened waes that
yeu simply endnrsed the back so as
to assist Mr. Edwards in presenting
it for encashment™.
Expressly admitted was his failure to examine the mency corder, explaining;,
in reference tc its status:
" eeee. it crmes in 1like a certified
cheque and I endcrse it te identify
the persou.
Admitting unequivecally that he had not checked the type «f instrument, he
offered as his reasom, his reliance on the telephone call from the Bank.
Recanting from his earlier assertion that Mr. Yapp had been the first alleged
caller, he said: I don't remember; so long", but added: “only Mr. Yapp's

velce would ge like that™.
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Mr. Yepp for his part, maintained that Exhibit 1 had been brought

to him by a mewmber of staff as its value was above the competence of the
clerk to negotiate. Yes; he had telephoned the plaintiff whose voice he
had recognised, he said, but cnly in order to verify plaintiff's signature
Yout of an abundance of cauticm¥. The money order aftcr encashment wzs
despatched in the normal course to the Bank’s Central Control Centre at
No.77 King Street, Kingston. Its irregularity only subsequently came to
light and is signifiecd by the word "counterfeit"; and alsc, the stamg-mark
“Irving Trust New York" would support this. Foreiyn drawm bills would not
be afforded closer serutiny than local omes, saild he;, 2s the former category
would only be accepted “with recrurse®. By this method, acceptance would
only be accorded te a perscn holding an account at the Bank cr otherwise,
the peyee having by way of guarantee, the endorsement by somecme sc holding
an acccunt, as in the instant case. To Mr. Wilsom, described as ‘estute),
thiz should have been cbvicus without the bencfit of any explenaticon.
Repudiating the suggestion nf ncgligence imputed to him in rmegotiating
Exhibit 1. Mr. Yapp conceded; however, adding "with hindsipht"™, that the
bill on the face of it was not valid. The text of the question was:

"Knowing now what yocu de would

you agree thnt the cheque was

not valid on the face of it7"
Whatever his answer, it is my vicw that the irregularity on the face cf the
cheque is to ordinary scrutiny, manifest. Except for the processing stemp-
impressions, Exhibit 1 clearly would not have reflected any difference at the
time of acceptance, as comparad with its present state. Conveniently ncw,
I refer tc the nmore relevamt provisicns of the Bills f Exchange Act as this
will clear the stage for determimation cof the crucial issucs. By section 30,

ibiqa

"Every pers-m whcsce sipnature appears
on a bill is prima facia deemed tc have
become a party thereto for value".

Likewise, section 56 (ibid) provides as follows:

“Where a perscon signs & bill ctherwise
than as drawer or cceeptor he thereby
incurs the liability of an indorser
to & holder in due course”.
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Not surprisingly, the defendants in their pleadings used some of the ipsissima
verba of section 55 of the {ct which reads:
"The drawer of a bill by drawing it -

(2) ..cciones
[47) I

The indorsor of a hill by indorsing it

(1) engages that on due presentment it shall be
accepted and paid according to the tenor and
that if it be Jdishonmoured he will compeunsste
the holder cor a subsequent indorscr who is
compelled to pay it provided (etc.) ccoeccas

(11) 1s precluded from denying to a holder im due
course thi: genuineness and repularity in all
respects of the drawer's signature and all
previcus indorsements.

(1i1) 1is precluded from denying to his immediate or a
subsecouent indorser that the bill was st the time
of his indorsoment 2 valid and subsisting bill,
andd that he had a good title thereto.

The term "holder in due ccurse’ is explained by Section 2% (ibigd) as
¥... a holcer who has taken a bill,

complete and regular on the face of it,

under the following conditicons, namely:-

() cconcoaes

[€+) I

What-ever Mr. Wilscn's imprissicns were, it asppears that having signed the
111, he became, prima facle, a party to it (Section 30) and would by virtue
cof saction 56 incur lisbility tc 2 holder in due course. Even if a holder
in due course should fail sc tc qualify becaus: the bill, 0ﬁ the faces it did
not appear regular and crmplsts, the provisions of section 55 (iii) would
enure to the advantage of such person and preclude an iadorser from impugning
the till's genuineness an’ repularity should the lattir be taxed by a subse-
quent indnrser. Equally unavailing to him would be Secticn 23 which reads:

"No person is lisble as drawer,

indorser cr accepter of a bill

whe has ncot signed as such.™
Notwithstanding Mr. Yapp's failure to caution Mr. Wilson, the latter could
pot have. resisted .successfully an action againgg. him: byina bypothetical
imteemeditte ‘nbrser who' had subscribed’ the: bill- subsequently: ko, him. :

The bank vis-a-vis the plsintiff Mr. Wilson should, primsa facle, be in no
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Aifferent pesiticn and thercty entitled to make a demnnd as in fact it did.
But fcr the circumstances poculiar to the present case. I would so have held
znd the plaintifffs quest for recovery would have failed.

If, as was strongly urged, Mr. Wilson by his curscory cxamination
2f the Lill and his sizping srwe ¢id exhibit a want of csare that facilitated
the payee and thereby had zlsze misled the bank, thern o forticri, wzs the
cenduet of the second defendant who testified that, ‘until todey® he had
nct seen the presenter of Exhikit 1. This is vot to s°y that such an
vmission, per se, constituissd a cavalier appreach. FHore important is
¥r. Yapp‘s interpretaticn of what, for want of bettar expression, may
bw called the ‘guard 1limit' of the bill. According to hirm he interpreted
it as “five hundrcd thousand 2nllars." The expressicp ‘HOT VALID OVER'

with the followlny intugors, to wit: S500.00 0 006" is in 4 form disguised

arv] calculatec to deceive:d, The mis—spelling “EXCATLY" precocding the
fipures $25606.00 in red ss w=ll as the blurred datz all in frenk-stomp

along the line, by themselves sre not significant but with srédinzry

scrutiiny might have been potiecd. This follows from Mr. Yapp's commend-
ably candid adwission in effect that were the matter now res integra,
Exhibit 1 would mot be accoptod - cn the fzce of it. JAccertance cf the bhill
by second defendant in & prohsbly impuerded mement {an uncalculated rigk™
not derogating from otherwis: crmpetent momagement gousrslly) must be subsumed
under the gitpede of negliperc:. If the second defendnnt’s duty of care to
the bank included the avofdame: of bills net appearing ‘complete and regular
1 the face! (therecf), then such 2 duty must extend; mecdiately, te 2ll and
zny the tank's customers. particulerly cne whe in good fzith appeared to
have guaranteed such a bill. The proximate cause of ths bark's detriment
arose from the failure of ordimary care on the part of dits cfficer rather
than the guarantee by the indorser; implied under the provisions of the

Bills of Exchamge Act. Fay from being 2 ‘party compalled t- pey', the bank




was a party whe ought not to have accepted the bill. Any other interpreta--
ticn would, in my view, constitute 2 comstriction on the process of reascning.

Foreover, the fiduciary relaticanship between Lank and customer precludes
any relicnce by the defemionts on the voluntariness of the repayment whick
on the evidence from the dafence, I accept. From what I have indicsted above,
it follows that the question of contributory negligence deoes not, in my view,
axise .

On the question of irtcrest on the award, Mr. Yapp described the
rlaintiff as a good custrmor but stressed the latter'senjoyment of the
fzeility of s comsiderable ovurdraft. On a reconsidercd recollection; he
ceneaded,; however, that the plaintiff may have 2lse meintained a personal
account at the bank. The plaintiff's evidence that the prevailimg rate of
interest on deposits was 18Z is unchalienged qua supgpesticn of a lower figure
aud this translates into 127 interest awarded (allowaace being made icr a
cne-third deduction by ths bank for remittance to Chancery). As there wus
nc ¢vidence of when the pleintiff had complied and paid the bank, the award
of interest was set to comwence from 18th Junme 1966 the cate om which the

writ was issued. Costs were awarded to the plaintiff # he taxed unless

agread upon.




