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& A p r i l  11, 1997. 

By O r i g i n a t i n g  Summons da t ed  October 4 ,  1990 t h e  a p p l i c a n t  

seeks  t h e  fol lowing p r i n c i p a l  d e c l a r a t i o n / o r d e r :  

(1) A d e c l a r a t i o n  a s  t o  t h e  b e n e f i c i a l  i n t e r e s t  i n  a l l  

t h a t  land known a s  Havendale Heights  i n  t h e  p a r i s h  of 

S a i n t  Andrew pnd comprised i n , t h e  C e r t i f i c a t e  of  T i t l e  

r e g i s t e r e d  a t  Volume 997 F o l i o  569 of  t h e  Reg i s t e r  Book 

o f  T i t l e s .  

( 2 )  An Order t h a t  t h e  proper ty  comprised i n  C e r t i f i c a t e  

of T i t l e  r e g i s t e r e d  a t  Volume 997 F o l i o  569 be s o l d  and 

t h e  c o s t s  of  such s a l e  be pa id  o u t  of  t h e  g r o s s  proceeds 

and t h e  n e t  proceeds be d iv ided  p r o p o r t i o n a t e l y  t o  t h e  

b e n e f i c i a l  i n t e r e s t  of e i t h e r  pa r ty .  

The a p p l i c a n t  add respondent were marr ied i n  January ,  1974. 

They l i v e d  t o g e t h e r  u n t i l  1989 when they separa ted .  Before t h e  

hear ing  of  t h e s e  proceedings  t h e  p a r t i e s  were a l r e a d y  divorced.  

This  kind of proceedings seem; t o  come be fo re  t h e  Courts  i n  

l a r g e  numbers. The Courts  a r e  asked t o  d e t e r m i n e ' t h e  l e g a l  r i g h t s  
I 

of  two i n d i v i d u a l s  who dur ing  t h e  a c q u i s i t i o n  of  a s s e t s  may n o t  have 

given s u f f i c i e n t  thought  t o  ownership of such proper ty .  

I 



The p a r t i e s  l i v e d  t o g e t h e r  i n  s e v e r a l  p l a c e s  i n c l u d i n g  a  

house a t  Glenmuir T e r r a c e ,  May Pen Clarendon.  

I 

The a p p l i c a n t  a s s e r t s  t h a t  t h i s  house was a c q u i r e d  by t h e  

r e sponden t  from whose s a l a r y  t h e  mortgage i n s t a l m e n t s  were deducted.  

She s a i d  she  c o n t r i b u t e d  t o  t h e  g e n e r a l  upkeep of  t h e  house ,  purchased 

f u r n i s h i n g s ,  food and a s s i s t e d  w i t h  r e p a i r s .  

Having r e a d  t h e  a f f i d a v i t s  and heard  submiss ions  from Counsel  

on each  s i d e  I t h i n k  it can  f a i r l y  be  s a i d  t h a t  t h e r e  i s  n o t  much 

con t rove r sy  i n  r e l a t i o n  t o  t h e  a c q u i s i t i o n  and subsequen t  mortgage 
I 

i n s t a l m e n t  payments i n  rekpect o f  t h e  ~ l e i m u i r  T e r r a c e  house. 

The r e a l  i s s u e  f o r  d e t e r m i n a t i o n  i s  a p p l i c a n t ' s  s h a r e  o f  

p remises  a t  43 R i v e r s i d e  Drive .  The a p p l i c a n t  i n  h e r  a f f i d a v i t  d a t e d  

:It2 4 t h  October 1990 deponed t h a t W w e  borrowed t h e  sum o f  $175,000.00 from 

1 Workers Bank T r u s t  t o  complete t h e  s a i d  purchase . "  L a t e r  i n  h e r  
I 

a f f i d a v i t  d a t e d  1 0 t h  February ,  1995 s h e  deponed t h a t  t h e  respondent  

never  r e q u i r e d  h e r  t o  c o n t r i b u t e  t o  t h e  d e p o s i t  o r  t h e  mortgage payments. 

The respondent  a s s e r t s  i n  h i s  a f f i d a v i t  d a t e d  23rd February ,  1995 
I 

t h a t  wh i l e  i n  d i s c u s s i o n s  w i t h  t h e  Manager o f  t h e  Worker ' s  Bank, he 

was adv i sed  t h a t  a l t hough  h i s  s a l a r y  cou ld  q u a l i f y  him f o r  t h e  l o a n ,  

CI any a d d i t i o n a l  s e c u r i t y  would a s s i s t  t h e  odds o f  t h e  l o a n  be ing  g r a n t e d .  
I 

T h i s  was what caused him t o  a sk  t h e  a p p l i c a n t  t o  j o i n  him i n  app ly ing  

f o r  t h e  mortgage. H e  f d r t h e r  deponed t h a t  it was t h e  Bank's  a t t o r n e y  

who p repa red  a l l  t h e  documents i n c l u d i n g  t h e  t r a n s f e r  document w i t h  

bo th  t h e i r  names. That  it was unders tood  by t h e  a p p l i c a n t , t h a t  she  
I 

had no o b l i g a t i o n s  t o  pay. The house remained h i s  p r o p e r t y  and t h e  

a p p l i c a n t ' s  involvement i n  t h e  purchase  o f  t h e  house was t h a t  o f  provid-  

i n g  a d d i t i o n a l  s e c u r i t y .  

On t h e  o t h e r  hand t h e  a p p l i c a n t  deponed i n  h e r  a f f i d a v i t  o f  

1 0 t h  February  1995 t h a t  when t h e  house a t  R i v e r s i d e  Dr ive  was be ing  

purchased s h e  and t h e  respondent  d i s c u s s e d  t h e  t i t l e .  She f u r t h e r  

deponed t h a t  she  t o l d  t h e  respondent  t h a t  she  was n o t  be ing  t r e a t e d  

a s  a  w i f e  and t h a t  she  cou ld  n o t  a g r e e  t o  remove ( t o  t h e  new house) 



' 11' u n l e s s  h e r  name was p u t  on t h e  t i t l e .  She f u r t h e r  deponed t h a t  t h e  
I 

I r e s p o n d e n t a g r e e d a n d  took  h e r  t o  a  lawyer t o  s i g n  t h e  agreement f o r  
I 

s a l e  and t h e  t r a n s f e r  documents. She a l s o  went t o  t h e  Bank t o  s i g n  

t h e  mortgage documents. 

Aga ins t s  t h i s  set  o f  c i rcumstances  t h e  respondent  i n  h i s  
I 

a f f i d a v i t  d a t e d  23rd February ,  1995 deponed t h a t  p r i o r  t o  t h e  purchase  

o f  R ive r s ide  Drive  p r o p e r t y  t h e  a p p l i c a n t  and h imse l f  had s e p a r a t e d .  

However,they r e c o n c i l e d  i n  1984 and t h e  a p p l i c a n t  t o l d  him of  h e r  
I 

d e s i r e  t o  change h e r  l i f e .  Tha t  it was d u r i n g  t h e  p e r i o d  a f t e r  t h e  

r e c o n c i l i a t i o n  t h a t  t H e  p r o c e s s  o f  t h e  a c q u i s i t i o n  o f  R i v e r s i d e  Dr ive  

commence. 

M r .  Richard  Small  on beha l f  o f  t h e  a p p l i c a n t  submi t t ed  t h a t  
I I 

where one spouse  makes a  purchase  i n  t h e  j o i n t  names o f  husband and 

w i f e  t h e r e  i s  a  presumption i n  e q u i t y  t h a t  t h e  spouse  h a s  made a  g i f t  

t o  t h e  o t h e r  o f  t h e  b e n e f i c i a l  i n t e r e s t .  H e  f u r t h e r  submi t t ed  t h a t  

t h e  burden o f  r e b u t t i n g  t h e  presumption t h a t a r i s e s  i n  t h i s  c a s e  rests 

on t h e  respondent .  H e  s a i d  t h a t  from t h e  conduc t  o f  t h e  respondent  

v i z .  t h a t  o f  p l a c i n g  t h e  a p p l i c a n t ' s  name on t h e  t i t l e  he was a t  t h e  

ve ry  l e a s t  making a  g i f t  t o  h e r .  

C.: H e  a l s o  submi t ted  t h a t  on t h e  p a r t i c u l a r  f a c t s  o f  t h i s  c a s e  

t h e r e  i s  a l s o  an  a s s e r t i o n  t h a t  t h e  respondent  was g i v i n g  e f f e c t  t o  

an unde r s t and ing  between them. The f a c t  t h a t  t h e  s u b j e c t  p r o p e r t y  

i s  t h e  mat r imonia l  home s t rengthens  t h e  presumption a l r e a d y  se t  o u t  

above. I 

M r .  Small  f u r t h e r  p l aced  r e l i a n c e  on H a r r i s  v .  H a r r i s  S. C.C.A 

No.1/81 d e l i v e r e d  J u l y  30,  1982 ( u n r e p o r t e d ) .  I n  t h a t  c a s e  Campbell J A .  

C' s a i d  t h a t : -  

"The presumption o f  advancement .......... 
i s  n o t  weakened o r  nega t i ved  by p roof  o f  
absence o f  c o n t r i b u t i o n  ......... having 
been made by t h e  person  i n  whose favour  
t h e  presumption o f  advancement i s  r a i s e d . "  

H e  a l s o  r e l i e d  on Lynch v.  Lynch S. C.C.A. 36/89 d e l i v e r e d  February  2 ,  



Mr. Small furtder submitted that the fact that the applicant 

acquires separate property at ~ineral Heights during the course of 

the marriage does not ne ative the presumption of advancement which 
I ? 

arises from the placing of the applicant's name as joint tenant on 

the Title of the matrimonial home. He also relied on Gordon v. Gordon 

S. C.C.A No.76/87.delivered July 31, 1989. 

He further submitted that even if a Cdurt should find that 

there was no contribution by the applicant, she would be entitled 

to a half (4) share of the property. He said this right arises as 

a result of a combination of her legal estate as a joint tenant and 

the presumption of advancement which in equity is in her favour. 

Mr. Small also relied on Pettit v. Pettit 1970 A.C. at page 815 where 

C' Lord Upjohn said: 

"So thattin the absence of all evidence, 
if a husbancl puts property into his wife's 
name, he intends it to be a gift to her, 
but if he puts it into joint names then 
(in the absence of all other evidence) the 
presumption is the same as a joint beneficial 
tenancy. 'I 

Mr. Beswick in his submissions also relied on Gordon v. Gordon Supra. 

He submitted that rights acquired at the time of the acquisi- 

tion or transfer cannot be altered without agreement. That the 

applicant would havelbeen a necessary party by law to subscribe to 

the subsequent mortgage by Eagle Permanent Building Society. 

He then referred to Pettit v. Pettit 1970 A.C. 777 and 

I I \/I 
submitted that the presumption of advancement applies where there 

I 

is no evidence to the contrary. He the'n referred to the affidavit of 

I of the applicant dated February 10, 1995 in which she deponed that 

C the respondent told her how he had to share his house with his previous 

wife and that he was not putting any woman's name on the title. 

He then submitted that notwithstanding the respondent's concern in 

that regard he nevertheless changed his mind and gave the applicant 

a gift. He asks the Court not to hold that the Respondent had such 

a change of mind. I 



M r .  Beswick submitteq: (1) t h a t  i n  r e s p e c t  o f  t h e  presumption 

o f  advancement t h e  law ' sugges t s  t h a t  it has  weakened and t h e  Cour t  

ought  t o  be cau t i ouk  i n  app ly ing  it. 

( 2 )  t h a t  t h e r e  i s  c l e a r  ev idence  o f  t h e  respondent ' s  i n t e n t i o n  

( 3 )  t h a t  t h e  Cour t  shou ld  n o t  f i n d  t h a t  t h e  presumpt ion o f  

advancement remains  un rebu t t ed .  

Once a g a i n  t h e  Cour t  i s  faced  w i t h  t h e  d i f f i c u l t i e s  i n  determin-  

i n g  whether t h e  a p p l i c a n t  h a s  an  i n t e r e s t  i n  t h e  p r o p e r t y  a t  43 R i v e r s i d e  

Drive t h e  s u b j e c t  o f  ~ e s e p r o c e e d i n g s .  

The m a t e r i a l  be fo rb  t h e  Cour t  was s u p p l i e d  s o l e l y  by a f f i d a v i t s .  

The p a r t i e s  d i d  n o t  pursue  t h e i r  a p p l i c a t i o n s  t o  cross-examine t h e  

o t h e r .  I t  appea r s  t o  be  a f e a t u r e  o f  p roceed ings  such a s  t h e s e  t h a t  

1 \/( each  p a r t y  makes a l l e g a t i o n s  concern ing  acqu i r ed  i n t e r e s t s  i n  p r o p e r t y ,  

some of  which remain u n s u b s t a n t i a t e d  o r  i s  r e b u t t e d .  

I I f  t h e  a p p l i c a n t  h a s  a c q u i r e d  any i n t e r e s t  i n  t h e  sub ' j e c t  
I 

premises  it would be  s o  acqu i r ed  on t h e  b a s i s  o f  t h e  presumpt ion o f  

advancement. A s  Carey J . A .  i l l u s t r a t e d  i n  Lynch u. Lynch S. C. C.A. 36/89 

(un repo r t ed )  d a t e d  4 t h  February ,  1991, t h a t  P e t t i t  v .  P e t t i t  [I9691 

2 ALL ER. 385, I n  R e  Bishop (deceased)  [I9651 1 ALL ER. 249, H a r r i s  v .  

H a r r i s  ( s u p r a )  a r e  a l l  a u t h o r i t y  f o r  t h e  p r o p o s i t i o n  t h a t  where a 

husband purchases  p r o p e r t y  i n  t h e  j o i n t  names o f  h i s  w i f e  and h imse l f  

a  g i f t  t o  t h e  w i f e  i s  presumed i n  t h e  absence o f  ev idence  t o  t h e  contrary. 

Both t h e  a p p l i c a n t  and t h e  respondent  have g i v e n  d i f f e r e n t  

a ccoun t s  o f  t h e  c i rcumstances  sur rounding  t h e  a p p l i c a n t ' s  name be ing  
, I 

p u t  on t h e  t i t l e .  

I have pa id  p a r t i c u l a r  a t t e n t i o n  t o  t h o s e  c i rcumstances .  

I t u r n  now t o  pa ra s .  9 & 1 0  o f  t h e  r e s p o n d e n t ' s  a f f i d a v i t  d a t e d  

23rd February ,  1995. I n  para .9  he s t a t e s :  

"Whether t h e  p e t i t i o n e r  a t  anytime 
t o l d  m e  s h e  was n o t  be ing  t r e a t e d  
a s  a  w i f e  I cannot  r e c a l l ,  b u t  i f  
s o ,  it was c e r t a i n l y  n o t  i n  t h e  
c o n t e x t  o f  a  d i s c u s s i o n  about  
p l a c i n g  h e r  name on t h e  t i t l e  t o  
premises  a t  R ive r s ide  Drive  which 
d i s c u s s i o n  never  took  p l a c e  a t  any 
t i m e ,  a s  I have never  had any i n t e n -  
t i o n  o f  making a g i f t  o f  any p a r t  o f  
t h e  i n t e r e s t  i n  t h a t  premises  t o  t h e  
p e t i t i o n e r  o r  anyone else." 



I n  t h e  s a i d  paragraph 9  o f  h i s  a f f i d a v i t  d a t e d  February  23, 1995 
I 

I 

t h e  respondent  deponed thus : -  

"That  p r i o r  t o  t h e  a c q u i s i t i o n  o f  R i v e r s i d e  
Dr ive ,  t h e  p e t i t i o n e r  and I had s e p a r a t e d .  
W e  r e c o n c i l e d  a f t e r  h e r  bap t i sm i n  1984 a s  
she  v o c a l i s e d  t o  m e  h e r  d e s i r e  t o  t u r n  h e r  
l i f e  around.  During t h e  p e r i o d  o f  r econc i -  
l i a t i o n ,  I dec ided  t o  r e l l o c a t e  t o  ~ i n g s t o n  
and s t a r t e d  t h e  p r o c e s s  o f  a c q u i r i n g  River-  
s i d e  Drive ."  

The a p p l i c a n t  i n  h e r  a f f i d a v i t  d a t e d  2nd March, 1995 deponed 

a s  fo l l ows  i n  para .  1 0 .  

"That  w& dec ided  t o  buy R i v e r s i d e    rive 
I because  my husband by t h i s  t i m e  was 

working f o r  C i g a r e t t e  Company i n  Span ish  
Town and he  m e t  i n  an  a c c i d e n t .  H e  t h e n  
became concerned t h a t  t h e  d i s t a n c e  from 
May Pen t o  Span ish  Town was t o o  f a r  t o  
t r a v e l .  W e  d i s c u s s e d  it and dec ided  t o  
s e l l  Glenmuir Te r r ace  and t o b u y  R i v e r s i d e  
Drive .  " I 

I n  para .  11 o f  t h e  s a i d  a f f i d a v i t  she  deponed: 

"That  it was du r ing  t h e  d i s c u s s i o n s  a s  t o  
whether o r  n o t  t o  move t h a t  my husband 
agreed  t o  $ u t  my name on t h e  t i t l e  i n  
r e c o g n i t i o n  o f  my c o n t r i b u t i o n  t o  o u r  
j o i n  e f f o r t s  i n  b u i l d i n g  a  l i f e  t o g e t h e r . "  

The a p p l i c a n t  ha s  a l s o  deponed i n  para .  1 0  o f  h e r  a f f i d a v i t  

da t ed  1 0 t h  February  1995 thus :  

"That  when t h e , h o u s e  a t  R i v e r s i d e  Drive  was 
be ing  purchased b o t h  my husband and I were 
i n  t h e  Church. That  w e  d i s c u s s e d  t h e  t i t l e  
and I t o l d  him t h a t  I was n o t  be ing  t r e a t e d  
a s  a  w i f e  and t h a t  I cou ld  n o t  a g r e e  t o  move 
u n l e s s  my name was on t h e  t i t l e . "  

From t h e  e x t r a c t s  t aken  from t h e  a f f i d a v i t s  o f  t h e  p a r t i e s  

I am o f  t h e  view t h a t  t h e  a p p l i c a n t ' s  r e c o l l e c t i o n  o f  what t r a n s p i r e d  

a t  t h e  t i m e  o f  t h e  a c q u i s i t i o n  o f  t h e  p remises  a t  ~ i v e r s i d e   rive i s  

p r e f e r r e d  t o  t h a t  o f  t h e  respondent .  I n  any e v e n t  a cco rd ing  t o  t h e  

respondent  it was d u r i n g  khe pe r iod  a f t e r  t h e  r e c o n c i l i a t i o n  t h a t  he  

dec ided  t o  r e l o c a t e  i n  Kingston and s t a r t e d  t h e  p r o c e s s  o f  a c q u i r i n g  

R ive r s ide  Drive .  My view o f  t h i s  i s  t h a t  it i s  more p robab l e  t h a t  

a t  t h a t  t i m e  a f t e r  t h e  r e c o n c i l i a t i o n  t h a t  t h e  respondent  would be 

more l i k e l y  t o  p u t  h i s  w i f e ' s  name on t h e  t i t l e  a s  a  j o i n t  b e n e f i c i a l  

owner. I do  n o t  a c c e p t  t h a t  i n  a s i t u a t i o n  where t h e  r e s p o n d e n t ' s  



s a l a r y  m e t  t h e  r e q u i r e d  amdunt t o  q u a l i f y  f o r  t h e  mortgage he would 
I 

s t i l l  need a d d i t i o n a l  s e c u r i t y .  
I 

I b e l i e v e  t h a t ' t h i s  i s  an  a t t e m p t  by t h e  r e sponden t  l a t e  i n  

t h e  day t o  e x p l a i n  away t h e  p l a c i n g  o f  a p p l i c a n t ' s  name on t h e  

t i t l e  and h a s  f a i l e d  t o  r e b u t  t h e  presumpt ion o f  advancement. 
I 

I f i n d  a s  a  f a c t  t h a t  t h e  p a r t i e s  i n t ended  a t  t h e  t i m e  o f  t h e  a c q u i s i -  

t i o n  o f  R i v e r s i d e  Dr ive  p remises  t h a t  t h e y  b o t h  h o l d  t h e  p r o p e r t y  

j o i n t l y .  

Regarding t h e  p r o p e r t y  a t  Minera l  He igh t s  no i s s u e  a r i s e s  

f o r  my d e t e r m i n a t i o n  and I t h e r e f o r e  make no comment. 

The Judgment 

(1) A d e c l a r a t i o n  t h a t  t h e  a p p l i c a n t  i s  e n t i t l e d  e q u a l l y  

w i t h  t h e  responden t  i n  a l l  t h a t  l a n d  known a s  Havendale 
6 

Heigh t s  i n  t h e  p a r i s h  o f  S a i n t  Andrew and comprised  i n  
I 

t h e  C e r t i . f i c a t e  o f  T i t l e  r e g i s t e r e d  a t  Volume 997 F o l i o  

569 o$  t h e  R e g i s t e r  Book o f  T i t l e s .  

I 1 

( 2 )  An Order  t h a t  t h e  p r o p e r t y  comprised i n  C e r t i f i c a t e  

o f  T i t l e  r e g i s t e r e d  Volume 997 F o l i o  569 be  s o l d  and 

t h a t  t h e  c o s t s  o f  such s a l e  be  p a i d  o u t o f  t h e  g r o s s  

p roceeds  and t h e  n e t  p roceeds  be  d i v i d e d  e q u a l l y  

between t h e  a p p l i c a n t  and t h e  responden t .  

( 3 )  Tha t  a  r e p u t a b l e  v a l u a t o r  be appo in t ed  t o  v a l u e  t h e  
I 

premises  r e b i s t e r e d  a t  volume 997 F o l i o  569. I f  t h e r e  

i s  no agreement between t h e  p a r t i e s  on a  v a l u a t o r ,  t h e  

R e g i s t r a r  o f  t h e  Supreme Cour t  a p p o i n t s  a  v a l u a t o r .  

( 4 )  Tha t  t h e  c o s t s  o f  t h e  v a l u a t i o n  b e  borne  by t h e  

a p p l i c a n t  and t h e  responden t  i n  e q u a l  s h a r e s .  

( 5 )  Tha t  t h e  responden t  do  a f f o r d  r e a s o n a b l e  a c c e s s  t o  t h e  

v a l u a t o r  r e f e r r e d  t o  i n  pa ragraph  3. 

( 6 )  Unless  t h e  p a r t i e s  h e r e t o  a g r e e  t o  a  p r i v a t e  s a l e  o f  

' t h e  a p p l i c ' a n t ' s  i n t e r e s t  t o  t h e  r e sponden t  w i t h i n  s i x  

( 6 )  months from t h e  d a t e  o f  t h i s  judgment, t h e n  t h e  



s a i d  proper ty  be s o l d  by t h e  R e g i s t r a r  of t h e  Supreme 

Court by Auction. 

( 7 )  That i n  t h e  event  of  paragraph ( 6 )  t a k i n g  e f f e c t  

t h a t  t h e  R e g i s t r a r  of  t h e  Supreme Court  do sett le 

t h e  cond i t ions  o f  t h e  s a l e  and t h e  r e s e r v e  p r i c e .  
I 

(8 )  That t h e  R e g i s t r a r  of  t h e  Supreme Court  be empowered 

t o  s i b n  t h e  t r a n s f e r  i f  any of  t h e  p a r t i e s  r e f u s e  t o  
I I 

s i g n  same. 

( 9 )  That i n  t h e  even t  of a  s a l e  by p r i v a t e  t r e a t y  o r  of 

a  s a l e  t o  e i t h e r  p a r t y  t h e  a p p l i c a n t ' s  Attorney-at-Law 

do have Car r iage  of Sa le .  

Each p a r t y  w i l l  b ea r  h i s  o r  he r  own c o s t s .  

L ibe r ty  t o  apply.  
I \ 


