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SUIT NO. M.126/93
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PATTERSCON, J.

The applicants moved the court for declarationsthat their
funcamental ri;hts and freedoms, enshrined in the Constituticn, had
been and were being contravened, and they sought redress. The notice
of motion was couched in the following terms:-

"TAKE NOTICE THAT the Constitutional Court will be moved
ecee.s. for the following orders:-

(A) ,JBeqiarations that:-

(i) ' The Search Warrants issued on or abcut the 5th
éay of November, 1992, on the written infcrmation
on oath of one Arthur McNeish and purporting to
authorize entry upon the Applicants® premises
were invalid and the search mode thereunder illegal
and unconstituticnal as being contrary to section
19(1) cf the Constituticn of Jamaica; and/or

(ii) The use of and participation by members of the

Jamaica Defence Force cn the 26th November pursuant



to the aforesaid search warrants were illegal
and that such illegality rendered the said
search under the warrant invalid and unconstitional
as being ccntrary tc section 19(1) of the Constitu-
tion of Jamaica and/or without due process and/or
an abuse of process;

(iii) The seizure of the documents, files and other
property pursuant to the aforesaid search under
the said warrant was illegal and unconstitutional
as being ccntrary to secticn 18(1) of the Constitu-
tion of Jamaica and/or made without due process
and/cr an abuse of process;

(B) oOrdetrs that

(i) All the said documents, files and other property
seized by the Customs Officers be returned to
the Applicants; and/or
(1i) All use of the said documents, files and other
property by the prosecution bhe prohibited; and/or
(iji) All or any charges, informaticn or indictments
connected to cor flowing from or in any way dependent
or tcuching upon the said documents, files cr
other property cbtained as a result of thée aforgsaid
search be stayed.
(iv) The trial cf the 1lst Applicant upon informations
pending against him in the Resident Magistrates
Court at Sutton Street, Kingstcn, be stayed until
the abcve Orders are complied with.
(v) Conpensation.
(vi) Such cther relief as to the Honourable Court seem
just.
We dismissed the moticn, and I now state the reasons for so
doing.
Danhai Williems is the managing director and marjority share-

holder in a company, Danwills Construction Limited. Both Williams




and the company own and occupy premises located at 105% Windward
koad, Kingston 2. Williams also owns and occupies premises located
at 15A Homestead Road, Kingston 2, and he and his wife own and
occupy premises at 2, Belgrade Loop, Kingston 8, St. Andrew.

Superintendent dMcNeish and a customs officer attached to
the Revenue Protection Division of the Ministry of Finance were
assigned to investigate a case of illegal importation of motor
vehicles in which the applicant Williams was allegedly involved.
Their investigations led them tc the premises cf the applicants
at 105% wWindward Road, Kingston 2, on the 12th May, 1992, but they
encountered hostility° They continued their investigations, and
Superintendent McNeish said that as a result of evidence he gathered,
he "had reason to believe that there were uncustomed goods or books
or documents relating tc Section 210 of the Customs Act at three
premises owned or operated or frequented by Danhai Williams."

As a ccnsequence, on the 5th November, 1992 he "swore out search
warrants® relating to the three premises previously mentioned.

The warrants were executecd by the pclice and customs officers,

with assistance from members of the Jamaica Defence Fcrce. A quantity
cf documents and books, as well as cther property were seized and
carried away.

The applicants contenced that the searches were "ccmpletely
unlawful, illegal and unconstitutional and not saved by any of the
exceptions to SS.19 & 18 of the Ccnstitution of Jamaica."”

The Fundamental Rights and Freedoms enshrined in Chapter III
of the Constitution are nct new provisicns; they are an embodiment
cf the cocmmon law rights and freedoms that existed before the
written Constituticn came in force in 1962. In particular, the
protection for privacy cf hcme and other property (S.19) and protection
from the compulscry acquisiticn of property (S.18), have been rights
guaranteed to all perscns in Jamaica by the common law. But they
are nct absclute rights, as varicus Acts cf Parliament have been
enacted from time to time tc protect the public interest, and to

limit the enjoyment of such rights and freedoms of individuals




where they may prejudice or impinge on the rights and freedoms of

others. S.19(1) of the Constitution provides that:-

"Except with his own consent, no person
shall be subjected to the search of his
person or his property or the entry by
others on his premises."

But that provision is not contravened if a law makes provision
for such search or entry when it is reasonably required "for the
purpose of preventing cor detecting crime®. (S.19(2) (c)

Similarity, S$.18(1) of the Construction provides that:-~

"No property of any description shall

be compulscrily taken possession of
ccese0o @xcept by or under the provisicns
cf a law ccvcoo."

But again, th:t secticn is not affected by any law which
provides for the taking cf possession of property fcr so long
cnly as may be necessary for the purposes of "any examination,
investigation trial or enquiry ....." (S.18(2) (k)

So, it is necessary to decide whether or not the search
0f the applicants' premises and the taking of documents and other
preperty was done under and in accordance with the provisions of
any law. It is commcn ¢ground that the relevant provision under
which the search wérrants could properly be issued is S.203 of The
Customs Act, which reads as follcws:-—

"203. 1If any officer shall have reascnable
cause to suspect that any uncustomed
or prchibited gocds, or any bocks or
document relating to uncustomed or
prcohibited gcods, are harboured, kept
or ccncealed in any house or cother
j’lace in the Island, and it shall be
made to appear by information o¢n cath
before any Resident Magistrate or
Justice in the Island, it shall be
lawful for such kesident Magistrate
or Justice by special warrant under
his hand tc¢ authcrise such cofficer
t¢ enter and search such house or
other plece, by day or by night, and
to seize and carry away any such
uncustomed or prcohibited guods, or
any bocks cr dccuments relating to
uncustomed or prohibited goods, as
may be found therein; and it shall
be lawful fcr such officer, in case
of resistance, to break cpen any
decor, and to force and remove any
other impediment or cbstructicn to
such entry, search or seizure as
aforesaid®.
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It appears that Superintendent McNeish attended before a Justice
of the Peace and swore ‘Gffidavits"to ground the issuance of each
search warrant. The hiffidavits"are similarly wcrded but for the
names and descriptions of the persons and premises, and this is

how that relating to premises at 105} Windward Road is worded:-

“Jsp  2B"

AFFIDAVIT TO GROUND SEARCH WARRANT

JAMAICA S.S.

The information and complaint of Arthur McNeish in the parish of
Kingston made on oath before me the undersigned on of Her Majesty's
Justices of the Peace in and for the Parish of Xingston this ,?Y?,
day of November in the year of Our Lord One Thousand Niie Hundred

and Ninety Two who saith that he hath good reasons to believe that

in a certain place situated at 105% Windward Road, in the said
Parish, occupied by Danwills Construction Limited and Danhai wWilliams

is kept or concealed uncustomed goods or books or documents relating

thereto, contrary to Section 210 of the Customs Act.

Sworn before me this °°§EPQ° day of November, 1992.

Sgd: A.R. Mcheish Sgd: R.W. Stewart
Justice of the Peace Kgn."
The search warrants relating to the premises are in the

same form, and the one in respect of 105}% windwar{d Road reads as

follows: =

"JsB 1B®
JAMAICA S.S.
PARISH OF KINGSTON
TO Arthur picMNeish or any Customs Officer

WHEREAS the undersigned; one of Her Majesty's Justice of the Peace

in and for the Parish of Kingston being satisfied upcn written




_____

information on ocath that there is good reason to believe that in

a certain place, to wit:

Danwills Construction Limited and Danhai Williams

1054 windward Road

Kingston

is kept or concealed uncustomed goods on which the duty leviable

by Law has not been paid or books, documents or instruments relating

thereto.

THESE ARE THEREFORE, in her Majesty's name, to authorise and command
you, with proper assistance, and by such force as may be necessary
by night or by day, to entex or go to the said place and tc search
the same and all persons found therein and to seize all such goods
and other articles reascnably supposed to have been used in connec-
tion with gocds which may be found in the said place and to take
further action in the premises as the Law allows.

Given under my gigd and seal at the Parish O0f ..cocccccecencone

aforesaid the ...... day of November in the year of Our Loxrd

One Thcousand Nine hundred and Ninety Two.

R. W. Stewart
JUSTICE OF THE PEACE, KGN.

The validity of the search warrants lies at the heart of the legality
and constituticnality of the entries on the premises, and the searches
for and seizure of the documents, books and cther property found
thereon. It was contenced cn behalf of the applicants that on a
proper construction of the provisions of S.203 c¢f the Custom Act,
the warrant can only be validly issued for the search and seizure
0of the documents, books and other preoperty if the following conditions
precedent exist:-
(a) An officer must have reasonable cause to suspect that
uncustomed gcods etc, are on the premises,
(b) he must disclcse facts on cath to a Resident Magistrate
oxr a Justice of the Peace fcr such Resident Magistrate
or Justice of the Peace to form his own opinion if there

is reasonable cause to suspect.
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(c) The Resident Magistrate or Justice of the Peace must
form his own opinion that there is reasonable cause to
suspect. Only then can the Resident Magistrate or
Justice of the Peace issue the warrant under his own
hand to authorise the search and seizure.

It was submitted that oh the face of the affidavits, no
reasonable catise was disclcsed by the pclice cfficer tc the Justice
of the Peace, who relied on the affidavits to issue the warfanfs,
and accordingly, there was no basis in law for the issue of the
warrants; they ware thercfore invalid, and any acticn taken under
them was illegal. It was finally submitted that “since the Constitu-
tion provides, under S.19(1), to protect the rights to person and
property from invasion by cthers, then if the warrant fails, there
has been an infringement cf the Constituticn as alleged under grounds
fa) and {(b) as set out in the notice c¢f motion®. In suppcrt of
these submissions, great reliance was placed on the House cof Lords

opinicn delivered in the case ¢of Inland Kevenue Commissicns and

Another v. Rossminster Limited and related appeals [1680} 1 ALL ER 80.

In that case, their/Lordships were faced with a similar question as
to the validity of search warrants issued under the provisions cf
$.20(c) of the Taxes Management Act 1970 (U.K.). That section makes
it abundantly clear that the warrant may only be issued if the
appropriate judicial authority is satisfied on cath given by an
cfficer of the Bcard that (a) there is reasonable ground for suspect-
ing that an offence invclving tax fraud has been committed, and (b)
the cfficer is acting under authcrity cf the Bcard. Their Lordships
were cf the opinion that althcugh the appropriate judicial officer
(2 circuit judge) who issued the warrant "was himself require«

to be satisfied that there was reasonable ground for suspecting

that a tax fraud had been ccmmitted and that evidence of it was to
be found on the premises tc be searched, the fact that the judge
was sc¢ satisfied was not required to be stated in the warrant.”

Their Lordships found that the warrants were ncot invalid.




The provisions of Sec.20(c) of the Taxes Management Act, 1970
(U.K.) are not the same as the provisions of S$.203 of The Customs
Act, and validity of the warrants in the instant case derends on
the construction to be placed on the relevant statute in our law,
viz, 8.203 of the C;séoms Act. It seems to me that the first
requirement is that the officer must "have reasonable cause to
suspect that any uncustcmed or prohibited goods, or any books or
documents relating to uncustomed or prohibited goods, are harboured,
kept or cencealed in any house or other place in the Island®. It is
not required that the officer should have evidence cf any offence
committed; he is at the stage where he is investigating whether or
nct an offence has been committed under the Custcoms Act, and to
that end he is seeking evidence. He must be seized of some informa-
tion which gives him reascnable cause to suspect the existence cf
some sort of evidence on certain premises. But he cannot enter on
those premises unless he is lawfully authorised to do so. The next
reguirement is that he must attend before a Resident Magistrate or
a Justice of the Peace, and by information on cath, make his suspicion
appear to such kesident Magistrate or Justice of the Peace. There is
nco requirement that he should satisfy the Resicdent Magistrate or the
Justice of the Peace c¢f the existence of the evidence on the premises.
There is no requirement that the infcrmation c¢n cath must be in
writing ~ there is no allegation of a completed coffence, nor are
criminal procceedings being instituted. The questicn arises then,
shculd the officer particularise in the informaticn tc the Resident
Magistrate or Justice «f the Peace the grounds upcn which his suspicicn
is based? It is common kncwledge that pclice cfficers, in the course
<f investigaticns, receive information at times upcn which they act
to further their investigations, but they canncot disclose the nature
and scurce of their information. The ends of justice demand such
confidentiality at all times. With that in mind, and on considering
the ckject ¢f the provisiocns, I am of the view that the cath cf the

wfficer cf his reascnable cause to suspect is what is required, and




not the particulars upcn which the suspicion is grcunded. The reason-
able cause tc suspect has its ¢enesis in the investigatiocns, and

must be dependent on the cod judgment of the ¢fficer, manifested

by his cath befcre a judicial cfficer. The a2pplicant is nct at
liberty at this stage t¢ kncw or to question the information which
gives the officer reascnable cahse tc suspect. Therefore, in deciding
on the validity of the warrant, cne must look at the warrant itself,
nct the infermaticn to ground it and see whether ¢r not it conforms
with the requirements -f the statutory provisions. The statute
requires the Resident iKagistrate or Justice cf the Peace tc issue

a special warrant t¢ authcrise the search and seizure, if it is

made to appear to him ~n oath that there is reascnable cause to
suspect etc.

The Justice «f the Pecace stateg in cthe warrant that he is sc
satisfied, and that in my view, is sufficient t« ¢grcund his jurisdic-
tion to issue the warrants. There is nw prescribed form for the
warrant anda I am of the view it is in sufficient form if it is
directed tc¢ a named officer, it describes the premises tc¢ be searched
and it authorises the officer t¢ proceed in the maenner set out in
the statute. There is nc requirement for naming the cwner or occupier
¢f the premises. Such persons have no right to be told what particu-
lars were disclosed tc the Justice of the Peace, =nc¢ there is no
reguirement for such particulars to be included in the search warrant.
Locking at the warrants in the present case, they are directed to
a nemed officer, and the premises to be searched are sufficiently
described. They recit« the fact that the Justice «f the Peace is
satisfied “upon written information on oath that there is good
reason to believe" etc. s Dr. Bernett rightly pointed cut, thiis
is ¢ higher standard th:an what the statute requirces, the statute

cnly requires that it should appear to him by infcrmation on cath.

The cperative part of each warrant gives the cfficer the cuthority
tc enter and search the premises and to seize goods and other articles.

It wasnuntended that the warrants are not worded in the precise
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terms cf the statute. I agree that this is so. However, I am
cf the view that the words used in each warrant fairly expressed
21l that is required to be stated in the warrant and do not go
beyond the authority permitted by the statute. I found that the
search warrants issued by the Justice of the Peace in the instant

case were issued in accorcance with the provisions of S$.203 of the

Custcoms Act, and were reascnably required for the purpose of detecting

crime and tc take possession of property necessary for the purpose
of investigaticns into custcms coffences and the trial cf any persons
charged as a result of such investigations. Accordingly, I held
that there has been nc infringement of the constituticnal rights
cf the applicants as complained of, and that their mction seeking
redress shculd be dismissecd,
The validity of the entries and searches were attacked

from another angle. There is evidence that several members cf the
Jamaica Defence Force were in attendance in clecse proximity to
premises 105% Windward Road at the time of the search and that a
number of these members actually entered the premises and assisted
the Police and the Customs Officers in the search. Counsel argued
that the intervention of the military forces was contrary to law
by reason c¢f the provisicns cof:-

(i) The Defence Act

(ii) The Customs ACt.
He relied on S$.9 of the Defence Act which states that responsibility
for the operational use ©f the Jamaica Defence Focrce is vested in
the Chief of Staff subject tc the cverall direction of the Cabinet,
and he argued that they may c<nly be deployed if certain conditicns
are fulfilled. He further said that the term "Officer®™ is defianed
in the Customs Act and it <ces not embrace members ¢f the Jamaica
Defence Force. He submitted that "if the scldiers were there aiding
and assisting in a search for which they had no statutory authority
uncder the Customs Act, then their action was illegal and unconstitu-
tional. If they, tocgether with customs officers seized items, to

wit, papers, documents and goods from any of the premises, then
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following on the proposition that the search was unlawful and
illegal, it would be a breach of 5.18(1) of the Constitution."
Section 2(1) of the Customs Act prcvides that in that Act

) - 0 .
(»J and in any enactment relating to Customs:

""Officer includes any person employed
in the Department of Customs and Excise,
and all officers of the Constabulary
Force, as well as any person acting in
the aid of any officer cr any such perscn;
and any person acting in the aid of any
officer acting in the execution of his
office or duty shall be deemed tc be an
officer acting in the executicn of his
cffice cr Aduty."”

. There is no evidence %o say whether cr not the members cf
( the Jamaica Defence Force were deployed by the Chief of Staff for
the purpose of maintaining and securing public safety and public
order, but that is not germain tc my decisicn. The evidence
disclosed that persons emplcyed in the Department <f Customs and
Excise as well as cfficers ¢f the Constabulary Fcrce were acting in
the execution of their cffice or duty in carrying cut the search.
Such persons are defined by the Customs Act as YOfficers". The
PR contention of the applicants is that the members of the Defence
kl Fcrce assisted such vfficers in conducting the search. The definition
cf "Officers" as stated above makes it quite clear that in any
case,; the person aiding the cfficers is himself an cfficer and is
deemed to be an cofficer acting in the execution of his office or
duty. The use cf the term "any person"™ is, in my mind, all embrac-
ing and it dces not exclude members of the Jamaica Defence Force
as was submitted. I found that the warrants were validly issued,
(ﬁ ‘ and therefore the entry and search by officers including the members
of the Jamaica Defence Force, acting on the authcrity of each
warrant was lawful, and did nct ccnstitute an infringement of the
Ccnstitution.
I turn now to the recress scught by the applicants. The
applicants scught in their mcticn, five specific orders but ccunsel

pursued only two of these corders, viz:




"{i) All the said documents, files
and other property seized by
the Customs be returned to the
applicant' and/or
(v) Compensation.®
Having regard tc the conclusion we have arrived at, it is
not necessary for me to consider the queétion cf redress in great
detail. However, I cocnsider it appropriate to make a few observa-
tions. Sec.25(1) of the eonstitution provides that any aggrieved
person may invoke the protective provisicns of Ss.14 tc 24 of the

Constitution by applying to the Supreme Court "for recress”.

The Ccurt has, by 5.25(2), wide pcwers in the exercise cof its jurisdic-

tion, but there is a provisc which reads:-

"Provided that the Supreme Court

shall not exercise its powers

under this sub'section if it is

satisfied that adequate means of

redress fcr the contravention

alleged are cor have been available

to the perscn concerned under any

cther law.”

Having regar: to this proviso, the Court must decide what

is the contravention alleged. It seems to me that the first
ccntravention alleged is an unlaowful entry by the cfficers on the
premises of the applicant and the search ¢f their property.
Then there is the allegation that documents and other property were
compulsorily taken possession of unlawfully. These are wrongs that
may be classifiea as the eommen law torts of trespass, conversicn
and detinue; they are contraventions in the past. The Court must
ncow lock to see if "under any cther law®™ there are or have been
adequate means cf redress available to the applicants. The meaning

to Le attributed to the word "redress®™ may be gleaned from ths

speech of Lord Diplock when, in Maharaj v. Attorney General cf

Trinidac and Tobago (Mo.2) [1978]1 2 All ER 670 - he said this:-

"what then is the nature of the
redress t: which the appellant was
entitled? Nct being a term of
legal art it must be understood as
bearing its ordinary meaning which
in the Shorter Oxford Dictionary is




given as °‘keparaticn of, satisfac-

tion or ccrypensation for, a wrong

sustained or the loss resulting

from this.*®"®

Ir the instant case, it seems to me that even if it were
concluded that the ajpplicants constitutional rights were infringed,
then the redress that would be open to the court t¢ consider would
e these contended for Ly Counsel for the applicants, namely, the
return of the property taken and/ocr compensation i.e. damages.
The same remedies coulsl he chtained in the commen law action for
trespass, <onversicn and detinue. Those would be adequate means
0f redress for the contraventions alleged, and they are or have
Leen available to the applicants under the commen law. It seems
crystal clear toc me, that in thcse circumstances, this courxrt is
estepped from exercising its powere under $.25(2). Counsel's
assertion of a right to elect whether to proceed uncer the provisiocas
«f the uastitution or any cthex law is untenable.
It seems tc me that there has been a basic misconcepticn

of the pruvisicns cf the Constituticon. We were told that criminal
proceedings undexr the Customs Act are pending against the appiicant
Danhai Wiliiams as a result of the investigations carried cut by the
nfficers invclved in the entries and searches, and that the documents,
files and other property seized are now connected with the criminal
prceceedings. In view of the orders scught on the maticn, I am of
the opinicon that the instant prcoceedings were instituted with a
view tc excluding evidence obtained as a result of the searches
from heing tendered in the criminal proceedings pending against
the applicant Williams. But if that is sc, in my judgment, this
Court would be wrong in making any crder ko exclude or hLaving the
effect of excluding such evidence. In the first place, the Judica-
ture (Constituticnal kedress) Rules 1963 makes it quite «lear that
questicns of infringements ¢ f the fundamental rights and freedoms
may be determined in any acticn or pr.ceedings (Civil ¢r Criminal)
hef.re the Supreme Cuourt. It was argued that it was the Resident
Magistrate's Crurt that is seized «f the case against ®Williams, and

accoxréingly those rules were not applicable. That may be sc, and
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I will not attempt tc decide the matter. But even if evidence

is illegally obtained resulting in an infringement cf a person's
constitutional rights, the question of the admissibility of such
evidence in criminal or civil cases rests entirely in the discreticn

cof the trial court. Xuruma, son ¢f Kaniu v. R. [1955] 2 WLR 223,

is authcority fcor saying that "the test to be applied, both in civil
and criminal cases, in considering whether evidence is admissible

is whether it is relevant tc the matters in issue. If it is, it

is admissible and the crurt is not concerned with how it was cobtained®.

Herman King v. R. (1968) 12 WLR 268, is ancther case in point.

The appellant in that case was searched without any legal justifica-
tion and ganja, which was fcund on his person, was admitted in
evidence on his trial for Unlawful possession of ganja. The appellant
contended that the protection afforded him against search cf person
or property without consent enshrined in the Constitution (S.19),
had been infringed and the evidence which was ille¢gally obtained,
should he excluded from his trial. Their Lordships Board expresse:d
the cpinion that "the court had a discreticon whether or not to admit
the evidence and this discretion was not tzken away by the protection
against search of perscns or property withcut consent enshrined in
the Jamaica Constituticn.® I find the words of Lord Hudson, who
delivered the judgment «f the Bcard, tc be quite relevant in the
instant case. This is what he said (p.275):~

"This ccnstitutional right may or

may not be enshrined in a written

constitution, but it seems to their

Lerdships that it matters not whether

it depends on such enshrinement or

simply upcn the commen law as it

would <o in this country. In either

event the ciscretion cf the Court

must bLe exercised, and has nct leen

taken away by the declaration of the

right in written form."

It seems to me, therefore, that even if this Court had

found that the applicants® constituticnal rights had been infringed,
that would not be grcund for making the first order cocntended for

which would have the effect ¢f fettering if not completely taking

away the discretion ~f the trial judge. It would amcunt to an
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unjustified interference by this Ccurt in the proper administration
cf justice in the Resident Magistrate's Court. 1In passing, we

were told that the trial of the criminal proceedings brought against
#Williams had been adjourned to await the cutcome of these proceedings.
I fail tc see how these [roceedings can have any bearing on the

trial of the criminal matter pending hefore the kesident Magistrate.
These proceedings are in the nature »f a civil acticn, and the

case cf I.R.C. v. Rossminster (supra) seems tc suggest that if there

is tc be a criminal prosecuticn it is, "clearly in the public
interest in the proper administraticn of justice, both criminal
and civil, that the civil action should not proceed to trial until
the criminzl trial is over.™ 1Ir any event, the applicant wWilliams
cannct use this prucess to halt the trial of criminal proceedings
against himself and others.

My conclusicns, therefore, impelled me tc hold that the

motion should be dismissed.,
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SMITH, J.

I agree with the judgment of Patterson J. which I have had
the advantage of reading in draft. However I will say a few words
on the construction of Section 203 of the Custome Act if for no other
reason than“tygt the correct i;terpretation of this section is crucial
to the déteimihaticn cf the issues raised.

. Indeed the constxtutxonality ot othégwise of the conduct
complaxned of hihges on the following two questicns which in turn
are tc be dedided by the correct construction cof Section 203 of the
Custcms Act.
(i) Were the search warrant valid?

(ii) Was the seizure of the gocds proper?

The first applicant Danhaj Williams is the managing Qirector
and majority shareholder of the seccnd applicant Danwills Construction
Limited. |

Premises lccated at 105% Windward Road, Kingston 2 are owned
and cccupied by both applicants; premises located at 15A Homestead
Road, Kingston 2 are cwned and cccupied by the first applicamt and
premises at 2 Belgrade Lcop are jointly cwned and occupied by the
first applicant and his wife Mrs. Nadine Williams.

On the 5th November, 1992 Detective Assistant Supegintendent
McNeish, attached to the Revenue Prctection Division of the ﬁinistry
of Finance obtaired three search warrants under Secticn 203 of the
Custcms Act to search thebabove~mentioned premises c¢f the applicants
and all persons found therein and tc seize all uncustcmed goods and
other articles connected with such gcods.

On the 26th Ncvemier, 1992 officers frcm the Revenue Protection
Divisicn, armed with the warrants entered and searched the premises
of the applicants and seized a large quantity of documents, phctcgraphs
and alsc three Glock magazine and 42 rounds ammunition. They were
assisted by police cfficers and scldiers,

The applicants are contending that their constituticnal rights
embodied in Sections 18 and 19 of the Constitution had been and are

being contravened.
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The relevant provisions of section 19 of the Constitution are:

*19(1) Except with his own consent, no
person shall he subjected to the
seaxrch ©f his person or his property
or the entry by others on his premises.

(2) Nothing contained in or done under

the authority of any law shall Le
held tc be inconsistent with or in
contravention of this section to the
extent that the law in question makes
provisicn which is reasonably required:

(a) in the interest ©of public order
-«se. public revenue

(b) T 0% O 0009 OSSO SSNSOSSIEEPTNEEESPTSTense

(c) for the purpose of preventing
or detecting crime.®

Thus there can be no questicn of a breach of the Constitution if
the action complained of waz done "under the authcrity of any law"
pursuant to one or more c¢f the exemptive provisicns of the constitu~
tional protecticn.

Section 18(1) of the Constituticn prcvides fcr the protection
against arbitrary seizures cof property c¢f any descripticn. Hcwever
there is also a restriction on this protection by secticn 18(2) (k)
where by cperaticon ¢f any law property is seized for the purpcse
of an examinaticn, investigation, trial or inquiry.

Section 26(8) of the Constitution provides that:-

"Ncthing contained in any law in force
immediately befcre the appointed cday
shall be held to ke inconsistent with
any of the provisions of this chapter;
and nothing <one under the authority
¢f any such law shall be held toc be
done in countravention cf any of these
provisicns.

This is another restrxiction on the prctection given in
Chapter 3 of the Cocnstitution. If the action taken was authorised
by a pre Independence Statute the question ¢of a breach of the
Ccnstitution canncot arise.

The warrants were purpcrtedly issued pursuant tc Section 203
of the Custoums Act, a pre Independence Act. It is not disputed

that the prcvisions ¢f the said statute are reasonably required in

the interests of public order, public revenue and for the detecticn
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of crime (section 19 of the Constitution) and for the purpose of
an investigation or trial (section 18). Accordingly the constitu-
ticnality of Section 203 cannct bhe challenged.

The contentions of ¥r. Ramsay for the applicant are (i) that
the search warrants were nct issued in terms of the enabling statute
viz section 203 and hence they are invalid and (ii) that even if
the warrants are valid they authcrised the seizure of goods only

not bocks and papers. We must therefore examine closely the terms

cf section 203. It reads:-

#203. If any officer shall have reasonable
cause to suspect that any uncustomed
or prchibited gcods, or any bocks or
document relating to uncustomed or
prchibited¢ goods, are harboured, kept
or concealed in any house or cother
place in the Island, and it shall he
made to appear by information on oath
before any Resident Magistrate cr
Justice in the Island, it shall be
lawful for such Resident Magistrate
or Justice by special warrant under
his hand tc authorise such cfficer
tc enter ané search such house or
cther place, by day or by night, and
tc seize and carry away any such
uncustcmed or prohitited gcods, or
any bcoks or documents relating to
uncustomed or prehibited goods, as
may be found therein; and it shall
be lawful four such wfficer, in case
of resistunce, to break open any
door, and tc force and remove any
cther impecdiment cor cbstruction to
such entry, search or seizure as
afcresaid.”

This secticn expressly authcrises the issue of a warrant
to search premises and to seize and carry away any uncustomed and
prohibited gocds or any books or documents relating thereto. It is
thus restrictive «f the aforesaid constitutional rights and must
therefore be strictly caonstrued.

To obtain the warrants Detective McLeish in an affidavit
sworn before a Justice <f the Peace depcned that he had good reasons
to believe that “uncustcomerd gcods or books cr decuments relating
thereti " were kept or conceale:d in premises occupied by the applicants.

The warrants issued by the Justice of the Peace recited

that the Justice ¢f the Peace was "satisfiec upon written information

on cath that there is gucd reason to believe" that uncustomed goods

J—
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or books, documents or instruments relating thereto are kept cr
concealed in the applicant's premises.

#r. Ramsay submitted that the warrants are invalid because
no reasocnable cause was disclosed by the Pclice Officer to the
Justice of the Peace. It is not the sukjective view of the cfficer
which must ground the issuing of the warrant, he emphasised.

Accordingly he s2id the warrants were nct issued in terms
of section 203 and thus invalid and the actions taken thereunder
are in breach of the Congtituticn.

Dr. Barnett submitted that the critericon for the issue of
the warrant is reasonalble grcund for suspicion cn the part of the
cfficer and it is that cfficer's suspicion and nct that of the
issuing authority that is material.

"It shall be mace tc appear® this he argues comes after
there is reasonable grcund for suspicion and places a duty on the
issuing authority to be satisfied that reasomnahle suspicion exists.

Wwe have to consider what is the true construction of section
203, It is a section under Part VIII cf the Customs Act and is
intended to provide & machinery for enabling custcom and police
officers to effectively carry cut their duties in sc far as the
prevention and investigatiocn of 'smuggling' are concerned.

It enables them tc enter upcon premises for such specific
purposes. However it provides a safeguard - they cannot do so
without the approval 2f the Resident Magistrate ~r Justice of the
Peace.

The reascnable cause to suspect which the officer has must
be made to appear by information ¢n cath before a Kesident Magistrate
or Justice of the Peace. In other words the officer by information
on cath before the Resident Magistrate or Justice of the Peace
must make it appear that he has reascnable cause to suspect etc.

It is only then that it would be lawful for the Justice to issue
his warrant.

The burden of Mr. Ramsay's submission is that all that was

before the Justice was that the officer "had ¢goud reasons tu bLelieve"
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that uncustomed goods were on the premises of the applicant.
This he said, is not gocd enocugh to authorise the Justice of the
Peace to issue his special warrant. Nc reasonable cause to suspect
or believe was described 1y the police officer to the Justice of
the Peazce, he contended.

It follows, he argued, that the Justice did nct form his
own opinion as tc whether there was reascnable cause to suspect
but rather accepted the subjective view cf the officer. He relied

on R.v. 1RC and cther8 ex parte Rossminster Limited & Ors. 1979 3

ALL E.R. 385 which in my view is nct helpful to Mr. Ramsay's cause.
Let us examine this contenticn. If before issuing his warrant
the Justice c¢f the Peace is required to be satisfied that there
is reascnable cause tc suspect then it would nnt he necessary
to state “if any officer shall have reasonable cause to suspect.”
Indeed these words would be to nc avail. The secticn would

Le worded similarly to $.20c of the Taxes Management Act. 1970
(U.K.) which was the statute in questicn in the Rossminster case.
That section in part reads:--

“If the aprrorriate judicial authority

is satisfiecd cn information on ocath

given by an «fficer ..... that there

is reasonable ground for suspecting

that an cffence involving any fcrm of

fraud ..c...... in relaticn to tax has

been committed ....ccccceccas... the

authority may issue a warrant ecoececo"

In the Rossminster case the issuing authority is required

tu be satisfied that there is reasconable cause t« suspect etc.
In the instant case S$.203 imposes nc such duty on the issuing
cfficer. The issuing ~.fficer may issue his sjecial warrant if it
is mace to appear tc¢ him by information on cath that the cfficer

has reasonalkle cause t¢ susj.ect.

It may be asked what dces the phrase "macde to appear® entail?

“Alock at S.47 cf the Justice of the Peace iact might, in my view,

assist us in attemping tc answer this. This sectiun gives the
Justice power tc summcn witnesses and also power to issue a warrant

in the first instance for 2 witness.
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It is, I think instructive to note the words employed in
this section to confer ;.<wer on the Justice cf the Peace to issue
a summons and a warrant respectively. The words of that section

conferring power to issue a scmmons are;

"If it shall be made tc appear to any
Justice Liy the cath or affirmation
of any credille person that any
person is likely to give material
evidence ...... in preceedings under
part I or part II such Justice may
anc¢ is herely required to issue his
SUNMMONS ccoocoocssssssss

(emjhasis supplied)

Whereas the words investing the Justice with jurisdiction to issue

warrant are:

“if such justice shall he satisfied by
evidence upcn cath or affirmation that
it is probable that such person will
not attendi t: give evidence without
being compelled to do so, then instead
of issuing such summons, it shall be
lawful for him tc issue his warrant ...."

The ccnditicons przcedent to the Justice assuming jurisdiction
tc act are quite distinct in these two instances. Ik the first a
certain condition must "he made to appear®™ to the Justice by cath
or affirmation. There is no requirement that evidence should be

given. The cath or affirmaticn alone is sufficient. It should be

remembered that it is an cffence under The Perjury Act tc make such
a statement on oath knowing it to be false.

In the seccnd circumstance the Justice must "he satisfied by
evidence on cath™. In such a case the Justice cannct act only on
the opinicn of the perscon #1lying for the warrant. He must hear
evidence and must satisfy himself as directed by the statute.

Section 203 c¢f the Customs Act stipulates that "it shall be
made tc appear by informaticn on oath®™ before the Justice etc.

This is almost in pari materia tc the first part of section 47 of

the Justice of the Peace Act.

Generally surh infcrmation need not be in writing unless sc
required by statute. It is a concise statement of fact and it does
not state the evidence by which such fact is to be proved. Scme
information as regards the jremises and pcssibly the type of uncustcmed
gnods weuld no decubt, be laic hefcre the Justice but there is no

requirement fcr the Justice tc be informed of the ground fcr “reason-
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able cause to suspect,;” he is empowered to act on ancther person
beiny satisfied provided it sc appears to him.

If I am correct, then even if all the Justice had before
him was a statement on oath by the cfficer that he had goed reasons
to believe that uncustomed goods were being kept or concealed on
the premises afo;esaid that wouid be sufficient tc fcund jurisdic-
ticn for the issuing of the warrants by the Justice.

Of ccurse the Justice in the exercise of the jower conferred
may make enquiries of the cfficer in determining whether it appears
that the cfficer have reasonabie cause tou suspect étb; There is
nc basis whatscever for assuming or inferring that the Justice acted
ultra vires the Hecktion.

In the instant case the warrant states that the Justice was
satisfied by informaticn ¢n cath that there is good reason tu
believe etc. Such a warrant is clearly valid and the action taken
uncer it is legal.

In Elsee v. Smith {1822) 1 Dowling and kyland the plaintiff

made ccmpilaint on cath that he haa reason to susgect that several

trees, or jarts wf trees had been stulen frum Kingis Forest - enmeso
7 i \J

and that they were carriec tc¢ the premises of John Smith (the defendant)

.«s«.. and were there cconcealed.

It was contended that this did nct justify the magistrate
issuing the warrant which was afterwards issues, because there was
nc perfect allegaticn that the offence had Leen committed Lut is
only put as a matter «f suspicion.

In delivering his judgment the learned judge at page 103
saicd "I am of opinion that upcn a represehtaticn tu a 'magistrate
that a person has reascn to suspect that his property has been
stulen cr is ccnceale in a certain place, the magistrate may law-
fully issue his warrant tc search the place and to bring the cccupier
or owner before him."™ This was nc doubt based cn the commoun law.
This ccommon law principle it seems was restated in section 103 cf

the Larceny Act 1861 (24 and 25 vict, C.96) which reads in part:
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ecesesscos if any credible witness

shall prove uncn cath befcre a Justice

of the Peace a reasonable cause tc
suspect that any perscn has in his
possession or on his premises any
property whatscever on or with resject

tc which any offence punishable either
upon Indictment or upon summary convic-
ticn by virtue of the Act shall have been
committed, the Justice may grant a warrant
to search for such property .ccccccccoees

o %6 ®eds000ccNOOEbEGERNOOLOGenEn eSO

In Jones v. Gexman (1£79) 1 CB 374 where the jurisdiction

¢f the Justice to issue 2 search warrant under secticon 103 cf the
Larceny Act 1861 (supra) and at common law was challenged on the
grcund that there was no allegation that larceny had been committed,

Lopes L.J. said at page 377:

"I think it is clear on the authcrities
that it is not necessary to allege an
actual felony but that it is encugyh to
allege that there are reascnable crﬁund
for SU§pPCt1nL that a felcny has been
committed.”

Finally, on this p~int, I agree with the Dr. Barnett's
submission that where a statute imposes a duty c¢n the issuing
authority to be satisfied that reascnable grounds exist and it is
s stated to him on cath by the informant and he staces that he is
s satisfied then omnia przesumuntur rite esse acta and he who
challenges the truth <f that statement has the ¢nus c¢f proving that
there is nc reascnable grcuncd.

Mr. Ramsay als. submitted that even if the warrant was
valid it would have given pcwer cnly to seize gonds, not bocks and
papers. The warrant emjp wered the cfficer to seize all uncustomed

goods 2nd “"other article reascnably supposed to have been used in

connection with (such) gocds.™
Secticn 203 authrrises the seizure ¢f "uncustomed or prohibited

goods or any bocks or documents relating to uncustomesd or prohibited

GOOAS seeecees
I do not think it can be seriously arque:! that by the terms
of the warrant the officer was not authorised to seize bocks and

cocuments relating to uncustcmed gooas.




I should alsc state that the concealment or harbouring

of uncustomed gocds is an cffence under section 210 cf the Customs
hAct and it is settled law that where public officers enter a man's
hcuse by virtue of a warrant that the officers are entitled to take
any ¢goods which they find in his possession or in his house which
they reascnably believe to be material evidence in relation to the
ctfence. Alsc if in the crurse of the search they ccwme upon any
other guuds which show him to be implicated in some cther crime,

they may take them prrvided they act reasonably. See Ghani v. Jones

1669 3 ALL E.R. 1700 at 1703.
Ir the end I agree that the warrants are valid and that the
acticn tzken by virtue ©of them is quite leqgal. Ccnsequantly the

constitutional riyhts ¢f the applicants have nut been contravened.

ELLIS, J.

I agree.




