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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

"

IN THE HIGH COURT OF JUSTICE
TN COMMON LAW

SUIT NG, Co L. 786 of 1972

BETWEEN L, DIGGS WHITH PLATINTLEF

AND CONS,., DONALD GORDON DEFENDANTS
THI ATTORNEY GENERAL

JUDGMENI T

In this cuse the plaintiff alleges that on the 2nd dny of
Moy, 1972, the first defendant meliciously wnd without re- sonw
nblqégiibgble cause assaulted, falsely imprisoned nnd maliciously
progecuted him., These w«lleg-tions zre denied by the defendunts.

THE EVIDENCE:

HHAT INITIALLY OCCURRED TN GUARD ROOMY

The plaintiff's evidence shortly put is th t he is an
Attorney= t~L.w and th.t on 2nd M-y, 1972, 2t ~bout 3:00 pem.,
hoving left the Fronkfield Court, he w:s driving his motor cor,
accompanied by Mr. Neville Clorke, -n Attorney=nt-low, tow:rds
Chapleton, Th:at ot the district of FPennonts he mot in an
~ccident with wnother vehicle, th:t he had words with the peoples
in the other car, “nd then procecded to the Chapleton Police Statien
to m.ke a report ©f the accident, IHe arrived there nt zbout
3:45 pom. He w:s accompanied to the station by Mr. Cl-rke. At
t@e Police Stuation, he saw a possenger from the other ¢ r which
was involved in the sccident with his. Thit this poassenger was
making o report to District Const ble Newell. He nalso saw
Constable Gordon 2t the ststione. He stuted Constible Gordon wis
present -nd could he.r whot was toking plnce., Thnt the posscenger
moking the report wos uncble to give details and particulors
of the otﬂer vehicle, That District Constoble Newell asked the
person whefher he was the driver or only a passenger. The
person s21d he was a pussenger, whereupon Digtrict Constable
Newell told him the driver would have to come himself, Thot
District Constable Newell asked him who wis the driver of the
other vehicle ond he s:id ""Barrister White." Thuat thereupon

Constnble Gordon soid to the passenger ''who you s id was
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driving?" the pissenger snid, "Barrister White.' That Constuble
Gordon sa2id, in th t cnse I will dumn well t- ke the report
nyself.' Tht Const:ble Gordon pushcd up District Const-ble
Newell, more or less probbed uway the St tion Book (Dinry) -nd
proceeded to t.ke the report from the passenger. That the prss-
enger w.s unnble to give him det ils and particul-rs of the

other vehicle involved in the sccident i1.c¢e not his White's
crr but the cor in which he wois o possenger. That Constable
Gordon asked him, White, whether he hod tiken any particulars
from the other driver und he told him yes. That Constable
Gordon told him to let him have it, i.es the pirticulzrs, ~nd
he told the Constable noe Th.t the Const ble demanded these
particulsrs about two or thruve times ond he refused to let him
hove ite DPlaintiff stited thet by 'demand it! he mesnt the
conztible become apgitsted in o milit-nt tone, very loudly nd
suid "Give 1t to me¥ d.ce the dutidils nd patrticul~rs th t he
plointiff soid Ythe passcenger from the other side is giving his
report snd it is not for ms to interfure with it in wny w y ~nd
thxt when I come to give my own report T would & that st.ge
let him hove themeo’™  That he wrhs in the ct of w-llking nwaye
That the constable lerpt over the counter which he wos behindg
gr-bbhed him in his waist, held his gun, drew it half way out
the holster, :nd scid and kept reposting "Digge White you drunk,
I arr.st you for drunken driving'. The constoble then drigged
nd pitched him behind the counter. Thit he wis subsequently
t-ken to the ChapletonHospitzl where he wws examined by Dr. Lindo
who stated thot he was not drunkj and on return to the st-tion
he wos chrrpged with abusive and cilumnious language nd resisting
nrrest.

In cross-examination he stated thit on the Police Station
Const-ble Gordon wzs jubilant. Thot the first thing the
Constable said was YMr. Dipggs-ihite, did you * ke ~ny particulars
from the other vehicle?" Thot he, plaintiff did not consider
this to be - unrensonable gquestion so he snswered "Yeso' Thnt
he refused to give the constable the particulars he had token
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for two rensons:
Firstly, the prssenpger from the other vehicle wos then in
the act of giving his report ond he did not think it wns fit
for him to intervene and multe his own 2dditions to his report.
He st ted th t he h:d gone to report .n nccident. That he,
White, w:s not t-king the statement thit itwas Const~ble Gordon
who wrs tnking the stitement.
He wos asked:
"Do you agree that it 13 Constable Gordon's responsi-
bility to ascertain the particulors of both vehicles?
Ans: "hat I did not agree with is the mode he went ~bout
discharging th-t rcsponsibilitys; =t that stage I wade no
report to Constable Gordon. He did not know why I wos
in the station, thzt wns my second rernson. I had not
#iven in -ny report yetoff
0f course, this cinnot be so s plaintiff, in Chief, stated
vthnt Constable Gordon was present 2nd could he:sr what w-s toking
place. However, plaintiff stzted thoet Constoble Gordon did not
know wht he h:id come to the st:tion for, not from him. He
stated thot he did say the possenger said "Borrister White wos
driving the other coares't That he can only sy the constable knew
he w7s there but he con't say the constcoble knew why he, White,
wis there. That he, White, could huove been there for other
reusons. He was asked:
Qe Do you agree th:t Constable Gordon is the bexzt judge o8
to how to carry cut his duty; such s tzking st tements?
Ans: Subjectively, yes. That is not what I wanted ot the
station to tell Constable Cordon, how he must tnke his
strtement. Thot is not what I was doing. My reason
for not giving the information was:
Firstly, the other pas:enger was making his report., It
is not for me to help him with his report,
Secondly, I knew thut if he could not supply the det2ils

then he w:s not the driver but .merely 2 passenger.
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Thirdly, rc¢nson is that when I come to give my own
recport th-t report would of itse¢lf contain detnils and parti-
culars of th: other vehicle ond by thot mernns Constable Gordon
would be fully informed.

He stoted th-t he wos not rendy to give it (report)
when the passenger was giving 1t ~nd he would have given it ~fter
he was allowed to give his report. He st .ted th-t Constuble
Gordon did not 28k him for his Registr-tion Booklet, Registration
Wumber of the other vehicle, noame of the driver of the other
vehicle, or 1if he knew the address of the driver of the other
viehicle, He stoted he was an Attorney-at-Low since 1969. That
he wos fomilioar with Road Traffic cascge. Thot he knew whnt woas
seant by the poarticulars of vehicleos That by 'prrticulnrs' is
e ont s

'A11 the particulzrs relating to the driver in the
following ruspectss

Nome

Address

Insurcnce

Driver's Licence

Regintration number of vchicle,

He stoted thot hd did soy Const ble Gordon did not a2sk
him for ony of these things os above ie.ce prrticulars, He
wdmitted, however, that in chief, he did s:y "Conut ble Gordon
28ked me if I had t-ken ony particul.rs of the driver snd 1
5:1d yesl."

He stated th 't when Constable Gordon nsked him about
"particulars'! he understood him to mean name, 2ddress, wotc of
the driver,

He wos asked:

Qe You went there to report an accident and when nsked for
the particulars you refused to give 1t?

A. Yes, I refused.
On this particulnr point, plaintiff's witness, Neville

Clarke, stated th-t he had ~gcompanied plaintiff to the stotion.

[eooeonan
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There he saw District Const:ble Newell behind the counter
writing down inform-tion being given to him by o man whom he

had seen c¢arlier 2t the sene of the accident. That District
Constble Newell wos hoving difficulty getting the information
from this gentlemon. That the impressioh he got w3 thit the
man wos untble to give 2ll the informetion rel-ting to the

other vehicle invelved in the aceident. That during the course
of this, District Constoble Newell asked the man who wos the
driver of the other vehicle ~ald the man answered "Barrister
Diggs=White sir.''" That Coanstable Gordon nasked "Diggs-#hite

wns the driver of the other Vuhiclé?“ That rt that stage Constable
Gordon tcok the book from District Constoble Newell cnd s id he
wouldktake the prrticularse.e This witness dowes not sugeest that
Constable Gordon pughed zside District Const-ble Newell 'nd more
or less gribbed away the station book os the plaintiff stoteds
Mr, Clorke stated that Constnble Gordon wos specking to the man
with whom District Const-ble Newell had been t-lkings ~nd ot
some stage Constable Gordon askesd Dipggs-White, who wnhs stonding
there, to let him hawve the particulars of the other vehicle.
That White refused. Thot White did not give him the det-ils.
Th-t white z°dd he w-s not giving him, he would give him the
account of what happened when he come to give his prrticul-rs
relnting to the =zccident. Th:.t Const«ble CGordon then s-id he wos
investigeting the occident so he wanted the full particulars.
That @hite still did not give the particulars, and kept on
saying he would give them when the other mon wos finished, Thot
an argument commenced nt this stage - o lot of cross-talk -
Constable Gordon saying, "Give me the particulars,' and White
saying, He was not giving the particulsrs thene

Ho stated thet Constable Gordon then lespt over the

counter in the Guard Room and held onto White in his wailst,
pulled him behind the countur -nd told White he w-s arreéfing
him for drunken driving snd Constaoble Gordon snid th-t White

w2s drunk.

Defendant, Constuble Gordon, gave evidence nnd stoted he
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wzs 2t the station -nd stw plointiff -nd another wan come to

the Guord Room and begrn to report an aceident., Thoat White

begnn to report an accident to District Conctible Newell., That

he asked District Const:ble Newell to nllow him te t-ke the report
and he dide Thut he spoke to the other mn who bugw to tell

him ~bout the accidents Thot he asked the man if he knew the
registration number of the other coar he was involved withe He

said he did note That he turned to pl-intiff ond asked him for

the registration letter nd mumber of his vehicle. Thaut

plaintiff said, #0h, don't ssk me any guestions man, you sk the
other man,™ That he asked plaintiff agnin snd plaintiff sadid,
"You wunt two good lick 2 you back-side, You are o blasted idiot.”
Thot he spoke to him about the wordes he used ond plaintiff rep:ted
theme  That he went agound the counter ~nd arrested :nd charged
plaintiff for using abusive ond columnious langunge. He was
crogs-cxamined and stoted that it was plaintiff who first started
giving particulzrs of the accident. Thot 2ll he cmn remember
plaintiff saying then w-s that he hud come to report nn accident

which took plcce 2t Pennants involving his car ~ud another

vehicle. That when plodntiff told him that he begon to record the

acecidsnt in the Station Diary, so he rnsked plointiff for his
full nome, age, occupation cand wddress, which plointiff gave
hime That plaintiff also told him the type of car - 2 chevrolet.
Th=t he osked the plaintiff nothing ¢lse. He stopped speaking to
the plaintiff and wos specking to the other man. That he had
stopped speaking to plaintiff before he concluded the details
of the reporte Thot at this stage he did not ask plaintiff for
his registration numbers He denicd that it wes the othuf‘man
who wos giving the report firet and then he spoke to plaintiff.
He stated thot he asked plaintiff for his re¢gistration number
and he refused,.

Clive Fagan 2lso gave evidences He stoted that he was
present at the stotion when a man crme there nd spoke to District
Constable Newelles This man left =nd another man returned. Then
he saw plaintiff -snd Mr, Clarkee The first mon, whose ninme he does
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not know, storted making 2 report apbout an accident. Thrt it
was then plaointiff ~nd Mr. Clarke come into the stotion. That
plaintiff s=id he w-s there to report an nceident. That he s-id
thiz to Constable Gordone That Const:ble Gordon pointed out to
him that the other man was there bofore, nd thet he v-s in the
act of t-king o stutement snd he should toke 2 sest. Thot
plointiff did not, but stood by the cwunter, Th-t Constable
Gordon continued taking the stotement from the firgt mane That
he asked the man for the registration number of the other vehicle,
and he said he did not know it., That Constable Gordon nsked
plaintiff for the registration number of his cor ond plaintiff
szid "osk the other man, dont't ask meo." That Constable Gordon
again requestced the registrotion number agnin pointing out that it
wasé?@iite's) registration number he winted not the mant's. That
White said, "Wh-t you wont is two good licks in your brck-side.
You are o blnsted idiot.™ He repented it -nd the Constable
arr«sted 'nd chorged White for using abusive snd c.lumnious
languige.

There 1s dispute between the parties -~s to the
sequence of c¢vents in the tzking of the report of the iccident.
What, however, is not in dispute is that:
(2) Constable Gordon wie tsking o report of an accident

involving the plaintiff;
(b) that during the course of taking this report he requested
informnation from plaintiff relevant to the accident;

(¢} thot this information wag within plaintiffts power to give;
(d) that plaintiff refused to give this information.
THE_LAY

Seetion 33 of Chopter 346 Rond Traffic L-w dexls with the
obhlignotions of the drivers of motor vehicles when mn accildent
OCCUrS.

Scction 33(1l) sete out the informzation required to be
given by the driver to any person having reisonable grounds for

requiring it.

/00..00.....000.000
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The information nust cover:

() Driver's name nd nddress
(b) nome -nd address of owner
(¢) identifying morks of thce vehicle.

Section 33(2) rends:

#If in the casc of any such accident -s
oforvscid the driver of the motor vehicle

for sny reason does not give his nam.: and
address to any such person s ~foresaid

he shall rcepert the accident =t 2 Police

St tion or to o Constoble ns soon s reasonably
pr-octic.ble “nd dn cny caise within twenty-

four hours of the occurcnce thereof.®

Sceetion 33(4) rends:
If any purson frils to comply with the

provisions ¢f this swvction he ghnall be
guilty of wn offunce.’

It is clear thot under section 33 , if o report is made of

an- o»ccident, zt o Police Station, the information given the

police must includes:

() Driver's name :nd nddress;
(b) namne ~nd address cf owner

(c) identifying morks of the vehicle.

Here, on the plzintiff's own case, plointiff states thit
he hid taken the ncecessary particulrrs from the other driver,
That he wes asked this by Constible Gordon and he told him yes.
Thot Constoble Gordon csked him for these porticulzrs -nd he
refused to give them. That ot the time he knew thot the
particulnrs Constable Gordon waos asking him for was information

relating to:

(2) name of driver;

(b) a2ddress of driver;

(¢) insurance;

() Drivers licence;

(e) registration number of vehicles

Thzt he refuscd to give it and was walking awaye.

It is clear thnt the information asked of plaintiff, by
Congtable Gordon, was the information necessary for the
plointiff to give under scction 3% Cape. 346. Plaintiff w-s the
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only driver involved in the :.ceident, who wis prusent, -nd who
h-d gone to the Police Staticon to make a report of the accident.
It natters not whether the information relates to plaintiffis
vehicle or the other vehiclee If he has the particulars, he is
required by the section te give it to the pelicee The plaintiff
w.is required to give thisz inform tion under scction 32 Cap. 346,
It cannot, thereforc,'be suid th -t the rerucest cof Const-ble
Gordon for the particulnrs wag unre:sonablee I 2m of th. view
that plaintiff's refusal to give the information w s uwnrewsonable
in the circumstances, 'nd his explanation for his refusal I find
very unsatisfactory.

Ploaintiff, however, st tes thiet he was arrested by
Constnble Gorden for driving under the influence of drink,
Const ble Gordon, on the other hand, stotes that plaintiff used
words to him 2nd he arr.stoed plaintiff for abusive znd calumnicus
langu-ge nd having resisted the arrest, he ~lso charged him for
resisting srrest,

THE ARREST:

Plointiff in his evidence stoted th t when Constnble
Gordon denmnanded the particulars he White said Y"The possenger fron
the other side is giving his report .nd it is not for me to
interfere with it in -ny w.y -nd th t when I come to give my own
report I would =t th't stige let him hove theme I wrs in the nact
of wrlking ﬂway. The Constable leapt over the counter, which he
wos behind, grabbed me in nmy woist, held his gun, drew it half-
w2y out the holster wnd said and kept repeating, "Diggs-White,
you drunk. I arrcst you for drunken driving." He then grabbed
and pitched me¢ behind the counter. He denied that when the
cunstable asked him for particulars he shouted words to the
effect thot he is not giving it and when constible persisted
he told the constable, #Gordon, :11 you wint is too good licks
at your back-side, you wsre & blasted idiot." He is supported
by Mr. Cl-rke in this regird. Mr. Clirke st-ted thot plaintiff
refuscd to give the particulars. Thet in refusing plaintiff did

not spenk loudly, but firmly, -nd that there was cross-talk

/....“..‘.“
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between pl-intiff and Const.ble Gordon in = modernte tones. That
Censtable Gordon rrised his voice, le-pt over the counter, held
White in his trousers waist, pulled White behind the couater

mnd snid, "I am arrcsting you for drunken driving.' Th:xt he
henrd Constnable Gordon say further, “You re drunk.”

He stoted thut when Constoble Gorden held White nnd
arrvsted him, White did nct submit meekly to the arrest. Th-t
Gordon w-s pulling white ~nd White wus brncing b-ck, i.¢., holding
bick as he was being pulled so there was o drage.e Thot the
drag continucd for about farty~five seconds. The movement wos
Gordon pulling and White holding bock, ie¢e o brocing offvet all
the wny. He stated thot he did henr Constable Gordon say to
White, that he is charging him with using abusive -nd calumnious
language, but this wos  ofter they had returned from the
hospitzls That he he rd Constsble Gordon told White, Wyou drunk,
you drunk,!" and White said something to the e¢ffect, "You are =
fool, you are nan idiotl."

The defendant, Constible Gordon in his c¢vidence, st ted
th 't he nasked White for the registrotion number and letter of
his motor care Th t White replicd in o loud tone of voice saying,
"Oh, don't ask me wny guestion mnn, you n~sk +the cther mane®
That he s2id to White "'but this is just < simple gquestion
Mr., White," and White said, “You wont too good lick on your
bock~side. You nre o blasted idiots' Th't he told White if he
repeated those words he would arrest hime That White roplied in
an e¢ven louder voice, "You want two good licks on your b~cke-side.
You sre 2 blasted idiot.' Thot he went arcund the public section
of the Guard Room through the gute. That he told plaintiff he
is arrcgting him for abusive ond columnious lonpguagee That
plaintiff at thot stnge pulled away himself from him. Other
policemen came and told White to go on with the policeman and
White went inside the private section of the Guard Reome That
plaintiff become very boisterous ot th t st-ge znd scid, "You
boy Gordon, you  arc stupide Your job is too big for youe I

shall surely get some money off you and the Attorney Genercole
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Boy, you ire my fricnd.," Thgt he, the constable, beg.n to write
the chrrges, in the St-tion Diosry. Thot plointiff e me up to
him -nd st rt.d to pull it way saying, I w-nt to write toco.®
Th:t because of his behwviecur he formed the opinicn th-t he was
drinking ~nd th't is wh t might hove ¢ used the zccident so he
told him he intended toking hir to the mediczl officer for un
examination.

In cross=-examin-tion, the witness st ted th + White had
given him infermation and then hnd refused. Th:t he w-s surprised
2t the refusal.e That up to the time he refused he never suspectod
he was drunk, Thot he was looking very untidy when he c-me into
the station, not the usual Nr, Whitce The congtnble admitted he
was involved in =~ motor vehicle nccident on 13th February, 1975,
and was shaken up and wes in hospital. He denied thot he -rrested
the plaintiff snd chorged him for driving under the influence of
drink.

Constable Gordon is supported by one Clive Frgrn, who
strted that he was at the strtiones Thut Constr:ble Gordon asked
Whitce for the registr tion number of his c-r and White said,

"Ask the cther man don't ask mel.' Th -t Constable Gordon nug-in
2gked White, -nd White soid, "What you w nt man, two goed lick in
your bickside, you .ro¢ o blasted idiot.™ Th:t he said this loundlye.

That Const-ble Gordon told White if he did not behave he would

Carrest him. Thot plaintiff continued -nd repented the strtenment.

That Constoble Gorden hurricd sround from the official side of
the counter nd said he woas going to ~rrest him! ~nd chrrged him
for using nbusive ~nd calumnious lnanguage. That the Constable
held onto White's arm., White shook off his 2rm =nd refused to
move. They were both making 2 lot of noise. Senior officers
come nd advised White to go with Constnble Gordon since the
constn~ble saild he, White, wis arrested nd White went on the
official side of the counter, White wrs tcld to sit down but
didn't. Th:t White apvroached the counter where Const:ble
Gordom w-s standing beside the St tion Diary with pen in his hand
That White szid, ®the officer is his friend -nd he is golng to

/oooo.oo..e



m-ke a lot of money cff hin'., That he never sow Constable
Gordon write in the Station Diary. He drifted nwny -s the
excitement was sort of qugshed down.

Corporal Balman Reld gave evidence -nd stated that on
thzt day he was in the Recreation Room, which is separnted from
the Guard Room by another room, Heard commction in the Guard
Room =2nd went there, Soaw White spesking to Const~«ble Gordon in
1 loud tone of voiceo. Heard him s~ying, '""You -re stupid, dumn
stupide He returned to the Recrestion Room. He rd 2 louder
noise coming from the Guard Room. Returned -nd saw Const-ble
Gordon ~ttempting to hold White and White pushing him sway ond
saying he must let him alone. He heard Constable Gordon say,
he was arresting White for abusive and columnious language. That
somebody encouraged White to go with the constable nnd White went
around the counter freely, White was still behaving boistercusly
snd say to Constable Gordon, "You are o damn fool, dnmn stupid.
You wrnt two good licks in your buck-side.

STATION DIARY:

The Stotion Diary whs put in evidence, with particular
refercnce to entries 38, 39, 40, 45, 51, 58.
The evidence is thnt the hour st-ted in the Station
is the exact time when the entry is recorded and
Di;ryéwhen the report is mades; th-t the time :lso reflects whnt
act 1s being done nnd by whom in the particul-r record.
Entry 38 is timed ~t 4:00 pem. -nd relates to the report
of the accident.
Entry 39 is timed 4:35 pem. ond records the arrest of
plaintiff ond the chorges:
| Indecent lanpgunge;
Abusive and columnious languoge;
Resisting oarrecte
It also records that the orrest took ploce at n~bout 4:30 pem.
It was suggested by counsel for plaintiff, in his
address, th~t these entries were inaccurcte in that they were
inserted to support Constable Gordon's evidence th-t the nrrest

for these charges:

[esecosneans
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(a) did tuke places
(b) and was done before the plaintiff was taken to
the hospital.

Plointiff's case is that he - 2s charged with these
offences on his return from the hospital after the medical officer
had s2id he was not drunk. To support this contenticn counsel
for plaintiff suggested that the time of arrest, 4:30 pems, 28
recorded at entry 39, had been tompered withe. Thot there 1is an
over-writing. Thot the figure '4' w-s over-written -nd suggests
th:t the original figure was a '7'., Ccnst-ble Gordon was nssked to
inspect it .nd denied that there as an overwriting.

It is cle-r to the Court that the figure '4' appears to
be an over-writing nnd it does appear as if the figure over=
written was a 17

If c¢ne, however, ex-mines the subsejuent e¢ntries in the
Station Dizry, and in particular entries 41, 42, 43, 44 one sees:

(a) they do nct relate +o the plaintiff;
(b) the times nre recorded in sequence.

The next entry relating to plaintiff is entry No. 45, timed
6:05 which records plaintiff's return from the hospital. Then
entries 46, 47, 48, L9, 50, relates to cther matters, hoving
nothing to do with plaintiff. Then there is «ntry No. 51, timed
6:45 pem., dealing with bail of plaintiff.

It is clear from these entries that the over=-writing by
the '4' in entry No. 39 and I find as o fact thnt there is this
over=-writing was merely to correct nn error nnd must have been done
st the time the entry wns made 2t 4:35 peme For it to be as
Mr. Muirhend suggests would mean that Tomstable Gordon and other
Constables who made the entries 41 - Llh(inclusive), 46-50 (inclusive)
concpired together to falsify the Station Dinry. I reject this

suggestion completely.

particulsr

Tt should be observed that the constable miking the/entry
h & to certify this particular entry by his signnture, and all the
entries onthese pages nre so certified.

I find, therefore, that entry No. '39' is accurate in
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relation to the plaintiff having been chnrged for the offences
of abusive language ond resisting ~rrest as there recorded =nd
at the time specified in the record.

I find 2s 2 fact that plaintiff was, therefore, chirged
with these offences, before plaintiff was token to the Chajleton
Hospital,

In relation to entry 39, it strtes that plaintiff wos
charged also for indecent language. Constable Gordon stated it
was a mistakee That he did not charge plaintiff for indecent
language but for -~busive and calumnious language 2nd resisting
arrest. His evidence is supported by Corporzl Reid. I nccept
their evidence in this regard.

Entry No. 40, timed 4:55 p.m. records when plaintiff
was escorted to the hospital and entry No. 45 timed 6:05 pem.
records the time plaintiff returned to the station from the
hospital.

I, therefore, find the following frcts;

FACTS FOUND:

Find 25 o fact thot plointiff:

(1) did use the words “"You want two pood lick a you
bock-side, you nre o blasted idioti™"

(2) that plointiff waos arrested -nd charged for
using abusive and calmmnious longuage nnd resisting
arrest. That the constable hnd the power to
arrest for these offences;

(3) that plaintiff was arrested on these charges before he
was token to the Chapleton Hospitaljp

() that the plaintiff was told by the const~ble that
he intended to take him to the medical officer
for on examination as to whether he wos drunk;

(5) I reject plaintiff's testimony that he wns
assaulted and arrested and charged for drunken

driving.

/eseassoccosnsonces
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DRIVING UNDER THE INFLUENCE OF DRINK:

Plointiff's cose is that he was arrested snd chuarged for
the above coffence, The defend nt's case is th:t plointiff was
not nrrested but detained,

(“} Under section 28(1) Cap. 346 (Road Traffic L-w)strtes:
YAny person who when driving or attempting to
drive or when in charge of o motor vehicle on
a roxd or other public places is under the
influence of drink or a drug to such o extent
2s to be incapable of having proper control
of the vehicle shall be linble etc.”

Section 28(3) reads:

"A constable mny arrest without warrent -ny
person committing on offence under this
section. ™

There can be no doubt, therefore, of the powers of

(»” Police to arrest without warrant any person found committing

this offence,

The plaintiff contends that this was a f+lse charge,
That he w.s token to Dr. Lindo, who said he w s not drunk ~nd
this charge was not pursued with by the constable.

It is clear that one cannot decide th't the charge is
false merely on the basis that the medicnal officer's medical

<~. opinion is at variance with the oplnion of the constablee. It

) is generally accepted thot the medical officer's opinion is

decisive in these matter, at least, for the police. This is
made clesr in the judgment of Lord Denning, M.R., in Wiltshire vs.
Borrett, 1965, 2 W.L.R. pe 1195 at page 1199 E, in which he w=xs
dealing with the interpret:tion of section 6, Road Traffic Act
1960, which is at one with section 28(1) Crp. 3h46. TLord
Denning st tes:

< X _ "This question his to be answered by

- examining the contents of this particular

statute -~ see Bernord v, Gorman. On

examining this stntute I find it very

similar tc the statute considered by this

Court in Trebeck v. Croudace. dJust 2s Lord

Wiright in Bernard v. Gorman thought thit in that

context “drunk" meant "apparently drunk' so I .

think that in this context "committing an offence”

means 'apparently committing on offence' my
rcasons are these: _

This statute 1.3 concerned with the safety of all

Her Majesty'!s tubjects, who use the roads in

/.........
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this country. It is 4f the first import-nce that
any person who is unfit to drive through drink
should not be allowed to drive on the ro:d and
that the police should have power to stop him
from driving any further. The most effective
way to do it is by arresting him then ~nd

there, The Police have to act 2t once, on the
foets as they appear on the spot and they should
be justified by the f-cts as they 2ppesr to

them at the time and not on any ex post facto
annlysis of the situation. Their conduct should
not be considered os unlawful simply because o
jury afterwards acquit the driver.”

I can do no better than to adopt these words of Lord
Denning to the interpretation of section 28, Cop. 346,

Of course, the evidence is that the constable did not
see the plaintiff driwving the car on the roads A report wns made
at the stotion that plaintiff was driving a motor vehicle which
wns involved in an accident. That 2150 is the plaintiff's
evidence,

In Wiltshire vs. Barrett, section 217(1) Road Traffic
Act 1960 was being contrasted with section 6. Section 217(1)
relates to a person who tokes wnd drives away o motor vehicle
without the owner's consent, while section 6 deals with 2 person
driving under the influcnee of drink or drugs. The guestion, was
powers of arrest under these sections?

Lord Denning said (at page 1200 C):

"It was said that this section (217(1)) expressly
empowered arrest on reasonable suspicion. If
Parliament intended a like power under section ©
surely they would have expressed it in like
language., But I think different considerations
apply. Section 217 decls with cffences where
the power of arrest may be exercised sometime
after the offence has been committed. It nay be
based not on the constoblels own obscrvations but
on information received from others. Whereas
section 6 deals with offences where the power of
arrest is to "be exercised at the very time when
% person is committing the offence or very soon
afterwords, So much so, that the constuable acts

on his own observation. Naturally enough, there
is o difference in langunge.”

It will be scen, therefore, that it is the constable's
own observations that can justify the arrest and that the arrest
' the
may be effected wery soon afterécommission of the offence.

The fact thot the constoble did not see the plaintiff

driving 2t the time he arrested him is of no provided that
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the constable his reasonable grounds, for thinking thot plointiff
wns in charge of the motor vehicle ot a time when he was unfit to
drive,

Sce Woodage ve Jones 1975 Jonuary Criminal Law Review
page 47.

Whot evidence is there in this case? There is the

himself

admission of plnintifﬁfthat he was driving the motor vehicle nnd
so wns in charge of it. That he haod driven the cor to the Police

Station wnd you hove the observeoticn of the police constoble as tc

plaintiffts oppearance and conduct ~t the station z2nd st the

hospital,

The fact also that this charge was not proceeded with
after plaintiff was c¢xamined by Dr, Lindec, would not moke the
arrest unlawful if originally lawful (sece Wiltshire v. Barreti).

I would, therefore, hold th-ot the law is that a2 police
officer may arrest a person without a warrant for driving under
the influence of drink although he himself did not see the person
driving but where he has reasonable grounds for thinking that the
person was in charge of the motor vehicle at o time when he wos
unfit to drive. That if a person is lawfully arrested in such
circumstances and after inquiry by, soy the medical officer, it

with the charge of
is felt that there was no sufficient ground to proceed/driving
under the influence of drink and so the charge is not proceeded
withe That that in itself does not moke what was a lawful arrest
unl wful. The same would hold if a person is not arrested and
charged by the police but detained for the purpose of a medical

to determine

oxaminationéif hé is drunk or not.

What comes now to be determined is "Did it rensonably
~ppear to Constable Gordon that plaintiff was unfit to drive,

through. drink?"

THE EVIDENCES:

Plaintiff stated thot he was driving his vehicle when
he wos involved in an accident at Pennants. He took particulars
from the other driver and them he drove to the Police Station.

He stoted that Constable Gordion who in the course of taking the

/..oo.oo-..oo
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report of the accident ~sked him if he hnd t:ken any particulars
from the other driver -nd he told him yes. That Const-ble Gordon
asked him for these particulars and he told him no. Thzt Constable
Gordon demnanded the particulars about three times and he refuscd.
That he wos in the act of walking away when Constable Gordon
leapt over the counter, grabbed him in his wnist, held his gun
and drew i+ half way out the holster and said -nd kept repexting,
"Diggs-White, you drunk. I arrcst you for drunken driving."
That he later told Constaoble Gordon "If you still think that
I have been drinking let clone being drunk then you 2re a big
idict and a fool." He denied in cross-examinntion that he was
drinking that day ond before the accident and when he came to the
station he was in on upset and aggressive condition.

He denied that when asked for the particulars he shouted
words to the effecty "Me nah give it." That he did not get very
annoyed and angry. That he never told him, "Gordon 21l you want
is too pgood licks at your back-side, you are a blasted idiot' und
that he said this more thon once,

Mr, Clarke, called by the plaintiff, stated thnt
plaintiff réfused to give Constable Gordon the particulzrs. That
on plaintiff's refusal cross-talk developed between them; when
Constnble Gordon leapt over the counter, hcld plaintiff nd snid,
1T am arresting you for drunken driving.'" That he henrd the
constable say further, "You are drunk." In cross-examinition
he gnid plointiff spoke to Constuble Gordon in an ordinary tone
of voice. That he spoke firmly not loudly He stated when the
cross—-t2lk between them it w-.s conducted in o moderite tone by
both porties but just before Constable Gordon jumped over the
counter Constable Gordon was raising his voice,

He denied that plaintiff was loud and conducted himself
in 2 disgraceful manner, He denied that plaintiff told Constoble
Gordon that "You boy Gordon, ycu are too stupid you want two
good licks 2t your back-~side, your job is too big for you."

Constable Gordon said he asked plaintiff for the
registration lcttef ~nd number c¢f his vehicle =nd plaintiff

[3ecescvecacscs
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replied, "You want two good licks o you backeside, you nre 2
blasted idiot,."” Thoat he told plaintiff if he repe ted those words
he would arrest him. That plaintiff in on even louder tone
repeated the words. Thot he went nround the counter, held
plaintiff by his shoulder =nd told him he wrs arresting him for
abusive ond calumnious langunge. Plaintiff pulled himself awa

from him. Other policemen came, told plaintiff to go with him

25 he had nrrestcd him -nd plaintiff went inside the private
section of the Guard Room. That plaintiff became very boistercus
at that stage. That plaintiff said, 'You boy Gordon, you are
stupid, your Jjob is too big for you. I shall surely get some
money off you and the Attorney General, Bey, you are my friend."
That when he began to write the chorges in the Station Diary
plaintiff came up to him and started to pull it away ~nd said,

"I want to write too." That because of his behavicur he formed the
opinion that he was drinking ond that is what might hove caused
the accident so he told plaintiff that he intend t-king him to the
medical officer for an examination. That plaintiff was taoken to
the hospital. They waited fifteen to twenty minutes, as Dr.

Lindc was not there, Plointiff was still boisterous. That on the
arrivel of Dr. ILindo plaintiff grabbed at the doctort's hand -nd
said, Y"Good evening doctor.' That they went into the doctor's
office. That in the course of his examination the doctor askad
plaintiff questions like 8 x 8, That plaintiff said, "Doctor,

you will have to have regard to cne's abilitye. I could pretty
well tell you 8 x & is 150," That he Gordom told dector thut he
(plaintiff) was not an alleged lunatic, but he was involved in an
accident some minutes ago and because of his behaviour he formed
the opinion that he was drinking and thats what might have causud
the aceident so he just took him there for an examination. That
plaintiff said, "Doctor, you think me drunk?" and the doctor
said, YThen why were you behaving like thxt then,™ =nd plaintiff
said, "oh, I was at Court in Frankfield today and I won five
rape cases in a row so I was just celebrating.' That plaintiff

then showed the doctor a line om the floor nnd said, "Doctor,

/eoeesneacsi
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21l right, let me walk thot lineo®™ That plointiff proceeded to
march along the line shouting loudly, "left, right, left, right.'
Thet after 211 this the doctor gohid th-t plaintiff was drinking
but not to the extent where he did not have proper control of

the vehicle. Plointiff wos then token bock to the Chapleton
Police Station,

In cross-examination he stuted thot up to time pleintiff
refused to give him the particulars, he did not suspect he was
drunk. That plaintiff was looking very untidy that evening when he
came to the station - not the usual Mr. White. That plaintiff did
not tecll him he is not drunk. He denied that the doctor said

plaintiff is neither drunk nor under the influence of any

aleoholic drink at all. That plaintiff did smell ofalcohol to him

stroengly, ot the station., That he did not arrest him for being
drunk.

Olive Fagan stated he was present ot the station. That
plaintiff was asked by Constable Gordon for the particulars ~nd
plaintiff said, 'Y"Ask the other man, don't ask me." That Constnble
Gordon again asked plaintiff who said, '"What you want is two good
lick in your back-side, you are o blasted idiot." That plaintiff
snaid this loudlye. That the cfficer told plaintiff if he did not
behave he would arrest him. That plaintiff repeated the statement.
That Constable Gordom hurried nround the counter and arrested and
charged plaintiff for using abusive and calumnicus language. That
plaintiff shook off Gordon's hand ond refused to move. That both
plaintiff and Gordon were making a lot of noise. That senior
officers camte and advised White to go with Gordon since he said
he had arrested him. Thot plaintiff went oand was told to sit
down on a bench prisoners usually sit on. He did not sit down
but approached the counter and said, the officer was his friend
2nd he was going to make 2 lot of money off him. That Constable
Gordon was at the counter standing beside the Station Diary with
2 pen in his hand. He never saw Constable Gordon write in the
diary, he drifted away eventually as the excitement w:as sort of

quashed thene.

foeoosvene



a

- 21 ~

C»rpordl Reid pave evidence, He stated he wis in the
Recrention Room playing tsble tennis. Hecrd 2 commotion in the
Charge Room. Went there saw plaintiff speasking to Gordon in a
loud tone of voices Henrd plaintiff soy, “You 2re stupid, damn
stupid." e returned to the Recrestion Room. Heard louder nnise
coming from the Churge Rooms. Returned there ~nd saw Con=ztable
Cordon =ttempting to hold plaintiff, whe wos pushing him ~way
~nd said he must let him go. Henrd Constable Gordon sy he was
crresting him for abusive nnd calumniocus lanpgunge. That someone
enccur:ged White to go with the constable. That White went around
the counter freely. That White was still behaving boisterously
cnd said to Gordon, "You are a domn fool, damn stupid: You want
two good licks in your back-side.” He later drove jeep t-king
plaintiff to the hospitalse That at the hospita2l White wns talking
in 2 loud tone, =attracting attention, Thit some of the nurses
c-me from the wards to see whit was happening. That when the
doctor come, White jugmped out, greeted the doctor loudly ond
extended his hand for the doctor to shakes The doctor was afraid
and drew away from him. Constable Gordon spoke to the doctor and
the doctor told him to bring White intc his office. That the
doctor began asking White simple questions, like 8 x 8. White
told the doctor that he should tske a man's educational standard
into consideration, he could jolly well :nd tell hig 8 x 8 w-s 108.
That other questions passed between them and the doctor asked
Whitce what caused him to be hehaving in that manner. That he told
the doctor he had a particularly pood day in Court, he had won
five rape cnases and he had hod a little celebration. That
Constable Gordon told the doctor he had really carried him there
to be exomined if he was drunk. Thot White volunteered to go
outside and walk o line. AThat the floor is tiled so the doctor
showed him (White) a linc in the tiles znd White marshed along
it soying "left, right, up, up.” That White marshed down the
line, turned about ond marched back up to the doctor. That
White then asked the doctor, "How was that for a drunkman,' That

the doctor then told Gordon fhat frecm his impression White
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had been drinking but he h~d not consumed clcohol in such o quanti-
ty thot he did not hove proper ceontrol over a motor vehicles Thot
White wns then token back to the police st..tion.

In cross-examinntion, he stated that he was present

when White was arresteds Thoat he was not arrested for driving
under the influence of drink., Th t White could not be, as you
can't arrest a person for this unless the doctor tell you. He
must be examined before. He stoted that White w.s charged with
using obusive and culumnious lanpguage snd he think, resisting
arrest. He denied that the doctor said White wos neither drunk
nor under the influence of anyalcoholic drink :t all.

FINDINGS OF FACT:

I accept the evidence of Constable Gordon »nd his
witnesses und reject the evidence of plaintiff,

I find as a fact:

(1) That at the time the plaintiff was still in
charge of the motor vehicle, which en his own
admission, he had been driving on the road.

(2) That at the station, plaintiff used the
words to the constable, and repeated it and he
was arrested Tor abusive and calumnious language.

(3) That plaintiff wos boisterous.

(%) That he smelled of drink.

(5) That he appeared untidy.

(6) Thet at the hospitsl, plaintiff conducted himself
in the manner described by defendant and
Corporal Reid.

I find and so hold thct on those facts, it reasonably
appeared to Constable Gordon that pleintiff was committing the
offence of driving under the influence of drink.

I also find that the constable detained plaintiff for
plaintiff to be medically examined and that it was in the
constable's poweréig do and was reasonable in the circumstances.
I reject plaintiff's evidence that he was arrested and charged
for this offence,
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Plaintiff, having given his evidence and cross-examined,
Mr. Muirhe:d applied to recall plaintiff on a matter that srose
in cross—-examination. No objection was taken and the plaintiff
was recalled and gave evidence that:
One Nurse Dunkley, is his fiancee. She lived in
Chapleton znd he visited her there from time to time. That
she was in charge of drugs given out by the Sugar Board and that
Constable Gordon used to come around to get drugs. That in ¢ime
Constable Gordon demonstrated to him a certain foundness for the
nurse. Hz saw this himself and he had conversations with
Constable Gordon in connection with this nurse two to three times,
The gist of this conversation is that Constable_Gordon told him
in effect, thut unless he was prepared to leave the lady entirely
to him (Gordon) he would stop at nothing to send him to prison
or to get him in trouble.

In cross-examination he stated that this hgppened in
April 1972. He spoke to her. He stated that on one occasion he
paid her & surprise visit. It was his last visit, this wes about
8:30 - 9:00 a.m. during the last week of April 1972. The doors
of the house Wore ajar ond he went in and Nurse Dunkley 9nd
Constable Gordon were having a conversation, while standing on the
back verandah, Constable Gordon's back was turned in the direction
from which he was coming, and Nurse Dunkley was & few yards to his
right and was unable to see hinp (Wwhite) also when he approached
and he heard part of the conversation. That the conversation
went this way:

Constable Gordon said: "Lord nurse, same like how you
love Mre. Diggs-Whitc so me hate
him a would a do anything fe
you if you just leave him,"

Plaintiff satated thot this was verbatim. That Nurse

Dunkley snid somethiﬂg but it was not clear to him wh-t she
said. That Constable Gordon said:

nT must find some way of locking him up before
the end of this year,'™

-nd Nurse Dunkley said:

"You would have to shoot him first.®
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Plaintiff sated he did not make his pregence felt,
neither did he walk awaye. Thot he removed himself without them
seeing him. He denicd that he was making it up. He stated that
Nurse Dunkley left the very next month for abroad, following
this incident and has not returned as yet because of this very
thing. That that was the last time he went to the house but it
was not the last time he saw hers, He saw her 2gain the day before
she left Jamaica. That was between the end of May 1972 and the
beginning of June 1972. That she came to see him =2t his office
in May Pen. That after he overhecard the conversation he next saw
her again when she came to his office snd he never saw her during
th2t periods That she was his fiancee, he had given her a ring.
That between the period he had no conversation with her. That
when she ceme to the office she came in tears; very dejected snd
penitent about the fact that he was arrested and she knew she
had something to do with it. He states he does not know if she
knew he had heard the conversation between she and Gordon. He
states that although he had not seen her he had told-other -
people of the conversation inclusive of her relatives, what he
had heerd when they asked him why he did not go back. That
Constable Gordon had told him between April to May 1972 and
before he had overheard the conversation betwesn the nurse ~nd
Gordon that 'unless I was prepared to leave the lady to him
(Gordon) he would stop at nothing to send me to prison or to get
@e in trouble',

Constable Gordon denied these incidents.,

I am afraid, I do not believe the plaintiff in this
regard and reject his evidence.

For the above reason, I find and so hold that Constable
Gordon in arresting and charging plaintiff for using abusive and
calumnious language and resisting arrest and in detaining
Plaintiff to be medically examined for driving under the influence

of drink, reasonably and honestly be,ieved thnt the

Joseesesccccccccares



circﬁmstances Justified the arrest and detention of
the plaintiff on the above chnrges.
I would, therefore find for the defend-nts:
There will be Jjudgment for the defendants

with costs to be taxed or agrecd,

W, By WILLKIE
JUDGE
April} 1k, 1975




