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il THE COURY OF APPEAL

SUPREME COURT CIVIL APPEAL NO. 33/92

BEFCRE: THE HCN. MR. JUSTICE ROWE, PRESIDENT
THE HON. MR. JUSTICE DOWHER, J.A.
THE HON. MISS JUSTICE HMORGAN, J.A.

BETWEEN UHITED ESTATES LIHITED PLAINTIFF/APPELLANT

AND COMMISSIONER OF GENERAL
CONSUMPTION TAX DEFENDANT/RESPONDENT

(v} . Allan Wood and Peter Depass for the appellant
J/

William Alder for the respondent

30th June; 1lst and 21st July, 1592
DOWNER, J.A.:
The single issus Lo be veciusc in uille eppeal 1s wheiherx

gection 4U(7) of wha General Consumpiion %ax confers jurisdic-

(wf - wion on the Revanue Court wo heav an appral from :the appellant

who 15 dissevisficd wiith the decision of Che Comuissioner.
section 4U(7;,. which cane .ntoe fores on 27th Cutober, 19591,
reaos as follows:

R Wbc:t any person 1s uisgailisfied wich

# Greis.on of Lhe Commissionz: (other than

g decisxon relating to an assessment mads: on
that perseon) that person mney appeal o the
nue Court within thirty days of the
Pt of the decision aind Lhe Eevenus
Coure mey make such order as in thinks fiv,”

To understand the inpertance of these ploio words, reference
nust be nade ©o tha Judicature {(Rkevenus Court) Aci wnich
sstablished the Revenue Court and by section 3{i) of that Act
gstipulated that the Court “shall have such jurisdiction and

powers as may be conferred upon 1c by this hAcht or by any other
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law.” %o grasp the appropriateness of aniending the jurisdic-
tion of the Court by section 40(7) of <h: General Consumption
Act, 1t must be noted that section 97(1)(2; of the Constitutrion
(;f reads as follows:

“97.~~{1, There shall be a Supreme Courtc

for Jemaica which shall have such juris-

dlc_4o1 and powers as may bg conferred

upon it By this Constitution or any

other law,” :
As for the status of the Revenue Cour:, 5L is in substance a
part of the Supreme Lourt. This follows logically from 97(2)
which reads:

114

(Z}k The Judges of ihe Supreme Court

. shall be the Chief Justice, a Senior Puisne

Q‘; Jubge and such pumher of othkex Puisne

- Judges as may be presccibeé by Parliament ”

when Parliament labels a court, the Revenue Ceourt,and & Puisne
Judge of the fupreme Coucrt is prescribed to pregide ouwer it ~
the logic of the Constitutica is that is 15 part of the Supreme
Court., Secticn & of the Judicature (Revenue Court) Act recog-

niseg this apd it is pertineat to gquote .+, (It readss

"pa.-—{1) The Judge cf the Court shall be
2 Puisne Judge of the supreme Court

o pominataa by the Governor-Gereral acting
. on the advice of the Judicini Service
Commissionp baing person appearing to

that Camissicon to be versed in the law
relating to income tax.

{2) The Judge shsil, 1 laticn Lo
tha Court, have, mutatis mutendis, all
whe rigl powars, immunitices and pri-

3G a Puisne Juage of e Suprene

it is against thiec background that Lord Diplock in HindGg v,
The Queen (i975) 13 J.L.R. 26z at p. 273 ~ £74 sailds

(_f "wheir Lordships accept that there is
- noiluing in the Constitution T prohdbiv

Parliament from establishing by an
crainary law a court under & now Dame,
such as the °‘Revenue Courht’, o oxercise
pari. of the jurisdiction thait was being
cRercised by members of thoe higher judi-

ary o by members of ctae lowsr judi-

ciary am the time when the Constitution

cane into force., To do so 15 merely to
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“change the label to ba attvached to the
capacliiy in which the persocis appointed
0o be uembers of the new court exercise
a jurisdiction previously exercised by
thi holdsrs of one or othsr of the
Judiciel cffices named in Chepter Vil of
the Cons*itution, In theiv Lordships?®
view, however, it is the menifast 1ntw1~
wion of the Consticution ithil any person
appoiniaa to be a member of such a court
should be appointed in she Sane nanner
ana entitled to the same security of
cenure as the holder of the judicial
OILJC\ named An Chapier vii of the Con-

itunden which entitled hin f¢ exexcise
che cusrﬁsponuing jurisaiciicn ai the

tame whien the Constitution came into
forcge.,”

The conclusion, therefore, that Parliament could creato

and extend the jurisdiction of the Revecuue Court by any mode is

correct. The Supreme Court (Pipon Schooles, C.J., Lumb and
Vickers, JJ.) vecognized, as Mr. Wood submitted, the absurdity

cf contending oivharwise in Webster v. Bush . Stephen 88 - ¢9Y,

when that Court in delivering judgment ssids

eeokt 18, however, absurd Lo contend
tha: when the r;ght of appzal o a
particular Court ig expressly given by
che statute that the Court should be
perniited to say, we refuse o hoar
your appeal because, cthough the law has
given you the right to appeal to us, it
has nct gone to say we may hear you.

The right to appeal to the Grand Court
is given in clear and absolute language,
and the implication is irvesistible that
the Grand Court shall have authority to
enterzain and deal with tha matter the
appellant rs by law entitlad to bring
before it.”

Why than did pMacvsh, J. in the Revenue Court refuse to
hear the appellant's case on the merlits on the ground that the
Revenue Court lackea jurisdiction to hear and determine the
appeal? The appeal was concernec with he decision of the
Commissioner, chat the appellant wine was reglistered pursuant

to Part VI of the aci which cawme into foxm on 27th July, 1991,

was subject to Goneral Consumption tTax for orange juice without

additives. Tc answer this guestion, it is appropriate to set

Sy
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cut the learned judgeo's reasons which runm  thus:s

et

“in my view i1t is a very shoxi point.
. 4 of the Revenue Court Ach states:

[

{1} ‘ine Revenue Court shall have
jurssdiction to hear and deteymine
any appeal, csuse or malier brought

4

That i1s the relevant provision. When
one tuins to the Schedule; the

bassd oo 8, 04

"The enactments mentioned b the
first column of che Appendix are

AMCRGed 1N Lhe manner respectively

spacrfiea in the second column
thereof .’

When one looks at the relevani porticon
of the Revenue Court Act only 5. 41 of
the GCT Act is referred to. o mention
of 8. 40(7). 1t szems to me ithat the

issuz before me is under S. 40. It

also seens to me that the kppendéix to

the GCT Act ought to have iacluded

the Revenus Court Act.

Until thas is done, I have ne jurasaic-

tion toe hear this Appeal.”

When this judgment ise analysed, 24 is patent that the
learned judays igonored vine provisions of section 3(1i) of the
Judicature (RrRevenue Court) Act -~ (Yhe Act) and confined the
Courc's jurzsdiction te the provisions of section 4.
section deals with the jurisdictlion specified in the Schedule
to the Act and the learned judgs rightly secognized that
section 41 of ths General Consumption Acl, as it appears in

the Schedule, amnsnds The Act. But he was wicng Lo side-step

ihe full force and

o

Conclusion

It ought to be reitersted that it could never be
correct to ignore saccion 3 of The Act and so deny the juris-—

Giction conferred by section 40(7) of the General Consumption

o the Court under or pursuant to
any of the enactmenvs f{cr the time
peing specified in the Schedule., !

GCT Act
aeals with the matter at p. ©2 which is

5. 40 as a provision to be included in

2ffect of section 2 of The Act.
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Act. So this Court, at the ena of the hearing, set aside the order
of Marsh, J., remitted the case to the Revenue Court and ordered
that the respondent pay the taxed or agreed costs of this appeal

to the appellant.

Rowe, P.:

i entirely agrec.

Morgan, J.A.:

I agree.



