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Judgment

KECKGRD J

The Writ and Statem:nt of Claim in chis action when originally filed claimed
for damages for a breach of contract against the first defendant only. Couscyuent
upon thi defence filed that Carlton ¥. Livingstou in his capacity as Managing
oirector of C.¥. Livingston Associates Ltd entered 1nto oral contract with the
plaintiff to construct the rozdways, tiie plaintiff applied for and was granted
levave by me to amend its Statement of Claim and Writ aaming C.F. Livingston
associates Ltd as secoud dufendant.

In the mean while the second defendant had filed an action against the
plaintiff (C.L. € 0&48/47) <iaiming a sum of money btoing balance and owing for work
done, both actions werw consolidatazd and came before wme for trial, Previoucly
these matters came befors Patterson J who, on the (17/12/90), adjourned the hasa:--
i with two days costs £o be paid to Triotec Limited by C.¥. Livingston Associates
and that the action in Suit No. L 048/87 should be stayed until the costs were
paid.

When the second defendant was added an amended defence and counter-claim

were filed. However, the cost ordered not having been paid, I proceeded heariay
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ne evidence in Sult C.L. T 164/86 only, after rulins that the counter-claim
and Buit C.L. C 048/87 be stayed pending the payuent of costs ordered by
ratterson J.

The plaintiff throupn its witness Sean Coley, a civil scrvant frow the officn
of the Registrar of Titles, tendered in evidence Title to show that the lard,
subject matter of this suit, was registered on the 27tk of February, 1984, in the
name of the plainciff’s company with registered ofiice =t 4 Haining Road, Kingston
% at Volume 1181 Folioc 41&, of the Register Rook ¢f Titles. Evidence also was
given that on the 8th of HMarch, 1984 part of this iand was transfered to Cariton
fitzroy Livingston of 2 Abbeydale Avenue Kingston 10. Sub~divisicon of thu properiy

wag approved by the 5t., Andrew Parish Council and 2 pre-checked plan was provided
irom the 3Survey Loepartmeat.

Miss Fern Chen, an Attorney-at-Law, testified that she was the beneficisl
cwier of the shares in ths plaintifi's company. She had known the first defendant
siuce 1969 when she did i:zal work for him. She knew him as a road contracior.

T 1983 herself and first defendant became intimate {riends. That same year
Trioteec Limited acquirad lands at White River iu 3%t. Ama which she proposed to
devalope. The company obtained formal approval and received specification Lyom
the Superintendent of Roads and Works, St. Amm Parish Council a copy of wich
fiigss Chen handed to the first defendant and requestiny of him a quotation for ths
congtruction by him of roadways in the sub-division in accordance with the
specification. He gave her a guotation of $210,606.006.

I Adugust, 19563, iss Cipen auchorised the first deiendant to proceed with the
eonstruction of roadways. e agreed to do so for the sum proposed and in accor:i-
auce with the specificatfons. Construction period would be five (5) months.
f,omstruction started om the 13th of October, 1983. The first defendant asked
tidss Chen to pay for materials supplied.

The first payment sie marde was on the 23rd of aAugust, 1983, at the writton
instructions of the first defendant to one Mr., Max Mair. At the request of first
dzfendant she made several other payments. The 27th of September, 19863 cheque for

]

$22,900.00 in favour of C.F. Livingston Assoclates the zecond defendant;

EY

ist November, 1983, $25.000.00 in favour of second dufiundanty l4th of November.:

$05,000.00 in favour of the second defendant. Over a period of several monti.s
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hzd drawn some 14 cheques in favour of the second ceiendant and only tuwo
in favour of the first defendant. She also made cazh payment to other porsonu
for mason and plumming worke, road workers wages, pickup hirage etc.

~ g

By April; 1985, Miss Chen was not satisfied

+

o

wich the progreses of how the

qob was executed and spoke tc the first defendant several times about it. Uwn ono

occasion while first Jdefeudant was in Florida she telzphoned him requesting hiam

¢ return and finish the job Lut he sald he did not ecars about tie roads. A
regult of this she serves notice on the first defendunt terminating the contract
by letter dated 26th Aprii, 1985.

Migs Chen sought advice from Hill-Betty Enginesrs Ltd specialists in roac
construction and yuantity surveycrs Stoppi,; Cairney & Lioowmfield. The asphalt
surface were cracking up and srass growing in che roadway from May, 1985. From
this report she coucludad that the roads had to be remedisd. She had to pay fow
proiessional advice; $4,480.00 for enginesrs fecs and $7,156.00 for Quantity
LUIVEyors.,

The first lot sold in the sub-division was o the first defendant. It was
the best lot - he selected 1t and 1t was transferrcd to him personally and no
Attorney fee was charpod to him. She had expected roadways to be completed by
Slst March, 1984 but tuis waz unot so. Various purchasers were constantly callsmng
her concerning the completion of the road as at thay time only marl surfacc wac
on the road. By April 1985, most of the roadway wars asphalted ~ only ons cual
of asphalt had been applied %o some of the roads.

uder cross—examination Misg Chen said she knew that first defeudant had &
cumpany nawmed C.¥. Livingston Associates Ltd. but did neot know that the company
was a concractor and bullder of roads until 1985. Ohe agreed that she delivexad
a reconciliation accounts addressed .F. Livingston Associates Ltd. for perisds

up to 22nd August, 1984 and 1ith April, 1985. Sh» zlsc received invoice datad

th August, 1584 address:d to Triotec Limited from second defendant concerniug

: White River project. She admitted that save for two cheyues to first
Zefendant personally. all the other cheques were drawi in favour of the secor:
Gefundant. She thought that the second defendant was a Land Development Company.

She agreed there was scarcity of cement in mid 1384. 5he also agreed that be-
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cavse of continuous rain bitween months of Decembzr 1983 to February 1984, this
srevented constructicn during this period. This would axtend the construction
period.

It was suggested to ¥Mizs Chen “you know all along that you were coutracriily
with C.F. Livingston &szociates Lid, for the construction of the roads.” Ohe
answered "I deny that.” 3he also denied that the first defendant was acting
ag an officer of the second defendant’s cowpany and tha: she 1s now saying it was
first defendant for tue reason that siie believes that the second defendant iz iu
20 position to satisfy a judgment. It was typoizraphie crror made when she sent
letrer of the 22nd August. 159%4 (Exnibit 20) to the saccnd defendant.

In answer to the ccurt Miss Chen said although the contract was with the
first defendant, "I had madic cheques payable to the sscond defendant becausc the
first Jdefendant had speccifically asked me to make iv thet way so as to activarc
the company."

Mr. Lawrence Hill, Dirzctor of the firm of Hill Betty Ingineers Ltd. said
his company specialised in soil testing, marerial testing. foundation designs,
road designs and teating. He carrying on work of this nature for twenty-nine
(29) years. ie nolds Bic degree in Chemistry awi BSc depree in Civil Engincering
from Howard University., Hoe did post graduate work in Micro gualilative amalycis.

In 1985, bhis firm received a request from Stoppi, Cairney Eloomfield,
Quantity Suarveyors relatinyg to certain defects in the roads at the White Hivex

icusing Scheme in St. Anm. Acting on his instructions his chief technician

%

Dwight Myrie brought samplos of the soil and sub--grade materizls from the roasway.
¥yrie supplied him with z sketch indicating thickness of the agphalt and base
course,

In May 1991, he visitad the site with Myrie and observed the state of thue
roadway. He said that wost of the road was dirt %“rack with grass growing down
the centre and sides. In nmost instare«s no asphalt was visible, he never sqaw

ary asphalt on most of the roads. If the roads hud bawn constructed in acco:

with the specificaticuns he would not expect to sce this. He cxpected a life
tine of at least 10 yecars for these type of roads withour maintainence. The

abueuce of asphalt suggested there was very poor bouding betwaen the asphalt and
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tha base. If virgin soill was protruding chrough iu 13¢5, this would supgost
that the warl base was toc thin - not properly compacted and that water had xotf
down to the virgin soil. If ssphalt was lifting in 1985, this indicated very

poor construction proceslurs. His firm was paid $4,280.00 for this refereucs.

Under cross-examinaticn ine said in his tweuty-nine (29) years of practise bz

had dealt with various kinds of specifications. The rarish Council bad general

specifications with wininum requirement woich bad vo be followed. When he visited the
s1i2 on one of the roadls he saw "something like asphalt was originally there.”
From what he observed the asphalt was macadam, not barber green. The absenca uof
suificient thickness of base material would be critical to the failure of the

roadway .

Paul Green, Quantity Suwveyors of the firm of Stoppi, Cairney, Bloomiioel.l

with twenty~five (25) yeers eaperience testified cher in May 1966 at request of

the plaintiff he visited the White River sub-division site. In June, 1586 he
vrapared an evaluation of the work done and costs of remedial work required to

complete the roads in accovdance with the Parish ¢ ouxcii specifications.
“stimated costs of remedial work in June, 1986 wag $2§79270.00. Due to escalation
in material and labour costs, this was ravalued in becember 19906 to $685,514.U0.
The value of the work doune was $294,101.40; the plaintiif had paid out $314,41%.14
to defendant and others, 2n over payment of $20,317.74.

The evaluation was based on the assumption that the entire base had to ba
axcavated. The entire arce was asphalted when he visited in May, 19806. To
complete this further conmstruction a period of six (6) wecks would be reasomable
time. It was his opinion that it would take a Jeligent contractor 4 - 5 wonths
to lay down the rovads.

Mr. bwight Myrie the soil techinician had been working at Hill-Betty

et
fe s
i

inzineers for twelve (1Z) yu2rs., He went to the White River sub-divisiom.
cxamined the entire road surface. Ue observed cracxs in the surface and at two
points hie saw clay oozimy through the pavement. We reuoved parts of the pavemunt
at these points. He did compaction tests at ten points and prepared a sketcl.
snowing the poiats. The surface was poorly coated as the asphalted surface waz
cosily removed from the sub-base. The sub-base waz marl throughout the sub-

division. He found unsufficient stone aggregate. He admitted that he had ncvar
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participated in the construction of a road.

This was the case for the plaintiff which was closed on the 12th of Decewnbar,
1991 and adjourned for a date for continuation t¢ be fized by the Kegistrar.

When this matter came up for continuation on ths Znd of November, 19%%, own
the plaintiff’'s application, costs of remedial work was amended, the sum claimed
for estimated to read $E88,514,00 instead of $287,256.06C.

Mrs. Forte then informed the court that the first dafendant had been ill
for sometime and was not then in the islaud and was applying for the matter to
be taken out of the list. Mr, Chin See opposed tho application as the matter had
bren fixed for continuation omn 6th July, 1892 but taken out list because of
iefendant’s illness and no medical report was szen.

The hearing was adjourued until the 3rd of Wovemberto allow lirs. Forte to
sbeain medical certificate. Oun the 3rd Mrs. Forte repoerted she had no success
in obtaining medical report and asked for further tims, B8he was given until ths
5th Hovember when she informe:d the court that despite all her efforts she had not
roceived a medical certificate and was therefore unable to open the case for ta:

defence as she had no witnesses.

Subnissions

Mr. Chin See on behalf of the plaintiff subwdtted that the first defencant
wss undoubtly in breach of contract. The parties had contracted that the work
was to be completed by =n¢ of March 1984 for a sum of $210,000.00. When thiz
contract was terminated by the plaintiff on the 26tk April, 1985, the plaintiff
sad made a total payment of §314,419.14 an over payuwent of $20,317.74 after
sgcalation costs were taken intce comsideration. Boefurs the contract was terminat~na
the first defendant had left the island leaving much of the work to be done.
Tt was a term of the coatract that the work should have been taken over by the

5t. Ann Parish Council on completion but this had ot been done. After 16 won

tais five months contract had not been completed and no sufficient reason had
sien given for this vast delay.

As to quantum, the evidence given by the plaintiff‘s witnesses was
unchallenged.

On the question of which of the two defendant was liable, Iir. Chin See

submitted that on a balance of probabilities the court should find that it wac
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tire first defendant with whiow the plaintiff was dealing. They had a personal
intimate relationship and she had no knowledge of tha oxistence of the second
detendant at the time when she entered into the contract with the first defendant.

Miss Chen had made chequcs and sent statements to the second defencant afier
the contract was entercd intc and at the request ¢f the first defendant in order
w¢ revive the second defendant,

The first defendant had chosen the best lot in the sub-civision and a
transfer was done to him persomally, not to the company. Legal costing in relatic.
te restrictive covenants owned by the first defandant was not paid by the firos
defzndant but wad debited on the road account. This was evidence that she was
dealing with the firsc defendant, not second defendant. Again, the road account
was debited the sum of $1U.000.00 when at the requezt of the first defendant.
the plaintiff drew a chugus payable to one Arthur Minott ¢eo satisfy a personal
dualing between first defendant and Mr. Minott.

Finally Mr. Chin S5es submitted that the first defendant had not shown that
oe iutended to challenged the plaintiff, His conduct was one of tetal surrender.
fle could not challenge the veracity of the evidence called by the plaintiff.

e asked for judgment in the terms of the ameaded statesment of claim.

¥rg, Forte; for the defendants,; submitted that the plaintiff ought not to be
sclieved when she testified that she only knew in ¥February, 1985 that the second
defendant was a company which built roads. She refervea to Exhibit 20 dated
sz 24nd February 1984 which showed it was a recouciliation account between
iziotec Ltd. and C.F. Livingstoﬁ Assocliates Ltd., This was made by kiss Chen hey-
colf. Exhibit 21 dated Zlst Feobruary, 1984, was an inveice from the second
Jefendant to the plaintiff in respect of the White River sub-division. If iu
iact the contract was with the first defendant why <id not Miss Chen, an expericuco:d
Attorney reply that the pilaintiff had no account with the second defendant.
rs. Forte asked the court to note that from the evicence, several payments wzre
made by che plaintiff to the first and cecond defendant. Of these, fourteen
payments were wade by cheques to the second defendant totaling $224,549.00 as

ajzainst two payments to the first defendant totaling $22,000.00. The first chedus
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undar the contract wasg to the second defendant for $27,000.00. This was one
wonth after contract., The first chegue paid to the first deferndant was on the
l4th March, 1985 for $1.2,000.00 and the second on the 22nd April, 1585 for $10,0U0.

thure was abundance of evidence that the contract was with the second defendant.

Re Damages
Mrs. Forte submitted that the basis for damasges for breach of contract was
to provide compensation of for the breach. But this wac qualified Ly the duty
=0 mitigate the loss. She referred to the judgment cf the louse of Lords in

dritish Westinghouse Mloectric Manufacturing Co. v. Underyround Eleciric ©o. Londun

(1311 - 1913) AER (reprint) at page 63.

The plainciff was uct entitled te charge the dafendant with any greater sua
than which was reasoneblcs nceded to be expended for the purposc of makin; gond
the loss and the date for asscssment was a reascusnble time from the breach and
not at the date of judgment., On the plaintiff’s svidence remedial work was szan
necessary from May 1985 yet it was 13 moanchs later, in June 15856, that the
plaintiff obtained an evaluation of work necessary. This was too late. Mrs. Forie
submitted as for the re-aevaluation done in Vecewber 1930, she said this was
totally unrcasonable and not something that could have been in the comtemplarion

of the parties,

Findings

The plaintiff coutends iw this action that it cuntracted with the first
defindant to complete the roadways by the end or March 1984. It was forcud to
terminate the contract on 26th April, 1985 as up to then: work had not been
gztisfactorily completed.

The first defendant had pleaded that any part played by hia in this contract
wus as servant of the secend defendant not in personal capacity and further chat
the work was completed in accordance with the specificarions laid down and thar
the delay was due to circumstances over which he had ne control.

The issues for th: court to determine therefor~ ares

(1) With whow Jdid the plaintiff contract;




(2) Was ‘there a breach of the contract;
(3) What damages did the plaintiff suffer.

There 1is unchalleiged evidence from Miss Chen that she met the first del:

for the first time frow as far back as 1969 when she did legal work for hiuwm.
That in 1983 she formed the cowpany Triotec Ltd whiqh acyuired lands at Whit=
iver which she proposed tolsub~dividen Miss Chen and the first defendant Lecame
iantimate friends and knowing that he was a road contractor and builder she cone-
gsulted him for a guotation tor the development of the sub--division. Most of the
<liscussions took placa at Miss Chen's home during his frequent visits. Thiv was
#it oral contract. No documents passed between the parcies to inidcate to the
viaintiff that it was dealing with a company. Althcugh Miss Chen knew of the
company C.¥. Livingston Associates Ltd. she thought it was a Land Developmens
Cumpany not a cowupany for building roads,

lilss Chen is an Attorney-at-Law and Notary Pubiic. As such she is an officer
of the court. She spent several hours in the witnass Low during which I took

the opportunity to cobserve her demeancur especially uudser cross—examination., I

accepted her as a witness of truth., I believed her when she explained that sho

1

wace the payments to the second defendant because th: first defendant had

specifically requested her to do so in order to activate the second defsndant.

Accordingly, the first issue to bz resolved is answered in favour of the
plaintiff, that is, I find that the contract was entaicd into with the first
sefendant, and not the second defendant.

Other evidence which supports the finding that the plaintifi was dealiug
with the first defendant inhis personal capacity arzs as follows: At his requect
the best lot in the sub-division was transferred to hiwm,

The costs of legal work <one by Miss Chen for the first defendant in connec-
ticn with hies personal residence was charged to the construction of roads in the
sub—~division. The said road account was debited in the sum of $16,000.00 whe:
at the request of the first Jcefendant Miss Chen paid this amount to Mr. Arthur
Minott in settlement of 2 personal account.

With regard to the second issue, the evidence is that construction commencaod
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i the 18th of October, 1283, to be completed withiu five months, that is. by

g of March, 1384. Misc Cnen acknowledged that hzavy rains in the area of tho

cub~division between Dacembiar 19383 and Februéry 1534, caused delay in the roads
(::> cunstruction. bShe alsoc agreed that in 1984 there was a shortage of cement for

5 period. WNotwithstanding these delays Miss Chen was not satisfied with the

progress. She spoke to the first defendant on szveral ¢ccasions. She eventuzily

cziled him by telephone at hig home in Florida USA zbout the incompletion of tha

ronds and he replied that he did not care about thewm., This prompted her to
serminate the contract. 7This contract estimated to bz completed within five
months had not been finished after eighteen wonths. Mo explanation has come fvrose

the first defendant as to thes inordincte delay. T find that the first defendaus

(; ) was in serious breach of his contract which enticled the plaintiff to terminaie

The final issue to be settled is the question darages.

"The fundamental basis for the assessment of dawmages for
a breach of contract is to provide compensation for the
pecuniary loss which naturally flows from the breach,
but this principle is qualified by a second which imposes
on a plaintiff the duty of taking all reasonable steps
to mitigate the loss consequent on the broeach and debars
him from claiming in respect of any part ¢f the damage

: to his neglect to take such steps. This

second principle, however, does not iwpose on the

N plaintiff an obligation to any any step whdich a reason-
(\/) able and prudznt man would not ordinerily take in the

course of hris business.”

Seo The British Westinghouss Flectric and Manufactoring Co. Ltd. case (Supra)

In June 1986, the cosis of remedial work necessary te complete the job ia
accordance with the specifications was $287,270.00, That same work if done in
secuember 1990 would cost $488,514.00.

In the amended statoment of clalm, the last mentioned sum 1s the amount
nuw being claimed by the plaintiff. The plaintifi saw the necessity for rewm.. ial

(::> work from May 1985. Within a reasonable time from then cteps should have bedr
token to remedy the faulis.

From the evidence of Jir. Lawrence Hill of the firm of HillBetty Engineevs

Lzéd. his firm received a rcquest from Stoppl, Cairaey Bloomfield Guantity Surviyors
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i he sent his chief goil technician Dwight Myrie to the White River sub-division

Myrie went there i: Wovewmber 1985, and look zamples from the roads. Sub-
sejuently Mr. Paul Green Quantity Surveyor with the firm of Stoppi. Cairney,
Biloomfield, visited the site. This was in May 1286, he presented his report in
Juaz 1986 as to the amcunt needed for the necessary remedial work.

Mrs., Forte's complaint that she waited for thirteen wonths before obtaiaing
an e2valuation appears unjustified. The plaintifif had to depend upon expert
agdvice, Hven after termination of the contract the parties were corresponding
up to August, 1985. The original sum of §287,270.00 iz complete the work in
June; 1980, cannot thevefor:z be scald to be unraasonabisz in the circumstances.
However, how can the plaintiff justify its claim for the cost of remedial work
in December 199U. 1t was undcr a duty to take reasonable steps to mitigate ics
ioss. No explanation has been given to the court for its neglect. This there
fore debars the plaintiff from cobtaining any further domages.

Having resolved the issuzs, the judgment is summorised as follows: As agsinst

the first defendant thars

: shall be judgment for the plaintiff with demages asscssad

25 set cut hereunder:--

Amount over paid $ 26,317.00
Costs of romedial work $287,270,00
Quantity Surveyor's fees ¢ 7,156,600
Engineer's fces % 4,280,060

$315,0%23.00

Costs to the plaintiff to be agreed or tawed.
As against the second defendant there shall be judgment against the plaintiif.

The first defemdant to bear the costs incurred Ly the second defendant.



