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SUIT NO. E259/84 

BETWEEN I ALBERT THOMAS PEITIONER 

A N D  MYRTLE ROSALIE JOHNSON RESPONDENT 

M r .  Te r rence  B a l l a n t y n e ,  & M r .  P au l  Beswick 
f o r  P l a i n t i f f .  

M r .  C l a r k  Cousins  f o r  Defendant  
i n s t r u c t e d  by.Messrs .  R a t t r a y ,  P a t t e r s o n ,  R a t t r a y  

HEARD: DECEMBER 8 & 11, 1998 AND 29TEi-.OCTOBER, 1999 - 

On t h e  1 8 t h  o f  A p r i l ,  1981, t h e  p l a i n t i f f  e n t e r e d  i n t o  

an  agreement w i t h  t h e  de f endan t  t o  purchase  p r o p e r t y  i n  Manchester .  

On t h e  6 t h  o f  February ,  1997,  t h e  p l a i n t i f f  o b t a i n e d  a n  

o r d e r  f o r  s p e c i f i c  performance i n  t h e  Supreme Cour t  a g a i n s t  t h e  

de f endan t  i n  r e s p e c t  o f  t h e  s a i d  c o n t r a c t .  An o r d e r  was a l s o  

made f o r  damages t o  be  a s s e s s e d  f o r  reduced a c r e a g e  l o s t  by t h e  

p l a i n t i f f .  The p l a i n t i f f  who l i v e d  abroad had d i f f i c u l t y  i n  

c o n t a c t i n g  t h e  de f endan t .  When he d i d  make c o n t a c t  h e  t o l d  h e r  

he  wanted t h e  p r o p e r t y  t o  b u i l d  a  house f o r  h i s  r e t i r e m e n t .  He 

had c o n t r a c t e d  . t o  purchase  3 ac r e s ,  t w o  r o a d s  and 2 6  p e r c h e s .  

Defendant  s e n t  him t r a n s f e r  f o r  on ly  2 a c r e s ,  3 r o a d s  and 2 

pe r ches  which t h e  p l a i n t i f f  r e f u s e d  t o  s i g n .  

Under c ross -examina t ion  t h e  p l a i a n t i f f  s a i d  t h e  pu rchase  

p r i c e  was $14,000.00,  he  had p a i d  $7000.00 w i t h  t h e  b a l a n c e  o f  

$7000.00 o u t s t a n d i n g  t o  be  p a i d  O h  complet ion .  H e  s i gned  



/ 
t r a n s f e r  f o r  21 a c r e s  i n  1993 -and r e t u r n e d  it - t o  h i s  a t t o r n e y s .  

. . 

I f  p r o v i s i o n s  had been made t o  compensate him f o r  t h e  s h o r t a g e  

he  may have s i gned  t h e  t r a n s f e r  e a r l i e r .  

M r .  B a r r i n g t o n  McKoy, a  Q u a n t i t y  Surveyor ,  was n e x t  

c a l l e d  by t h e  p l a i n t i f f .  He was c o n t r a c t e d  t o  do  an  a p p r a i s a l  1 

w i t h  r e s p e c t  t o  b u i l d i n g  i n  1 9 9 1 - a s  opposed t o  b u i l d i n g  i n  1998 

c> on 4,107 squa re  f e e t  of  l and .  Based on drawings  p rov ided  f o r  

r e s i d e n c e  of  a  2  s t o r y  b u i l d i n g ,  4 bedrooms, f ami ly  , d i n i n g ,  
.- - 

l i v i n g ,  k i t c h e n ,  u t i l i t y  powder room, verandah,  p a t i o  and 
-- -- 

h e l p e r s  room, daub le  c a r  p o r t  and wate r  t a n k ,  it was h i s  o p i n i o n  

that i n  1981 t o  c o n s t r u c t  a  dwe l l i ng  a s  d e s c r i b e d  would be  abou t  

$42.00 p e r  s q u a r e  f e e t  - 4107 @ $42.00 p e r  s q u a r e  f o o t  e q u a l s  

$172,494.00. P r o f e s s i o n a l  f e e s  a t  approx imate ly  10% e q u a l s  
I 

$ 1 7 , 2 4 9 . 0 0 - t o t a l  $138,743.40.  For t h e  s a i d  s t r u c t u r e  i n  1998,  

c o s t  i s  approx imate ly  $3,200 p e r  squa re  f o o t  which e q u a l s  

$13,142,200.  P r o f e s s i o n a l  f e e s  @ 1 0 %  e q u a l s  $1 ,314,240 t o t a l  

Th i s  was t h e  end o f  t h e  p l a i n t i f f ' s  c a s e .  A t to rney  f o r  

de f endan t  i n d i c a t e d  he  was c a l l i n g  no w i t n e s s  and r e s t e d  h i s  

c a s e .  

M r .  Cousins  submi t t ed  t h e  fo l l owing  

1. The r e a s o n  why t h e  de f endan t  was unab l e  

t o  convey what  she  had a g r e d t o  s e l l  was 

n o t  due  t o  any f r a u d ,  bad f a i t h o r  

m i s r e p r e s e n t a t i o n .  H e  r e f e r r e d  t o  l e t t e r  



d a t e d  1 6 / 8 / 8 5 .  
. . 

- 2 .  S u b - d i v i s i o n  a p p r o v a l  was g r a n t e d  i n  

September  1983.  .. . . 

3 .  A s  f a r  back-  as -November ,  1985 ,  t h e  d e f e n d a n t  

had f o r w a r d e d  a n  i n s t r u m e n t  o f  t r a n s f e r  f o r  
. - 

t h e  l a n d  s h e  was c a p a b l e  o f c o n v e y i n g  which  

t h e  p l a i n t i f f  r e f u s e d  t o  s i g n .  T h a t  1988 

t r a n s f e r  conveyed e x a c t l y  t h e  same a r e a  o f  

~ .- 
- .  . . . - .. ~ .. . . - l a n d  a g r e e d  t o -  when h e  - s igne -d  i n  1997. ., 

I 

4 .   la-intiff knew from 198-5 by h i s  t h e n  a t t o r n e y s  

Myers,  F l e t c h e r  & Gordon, t h e  d e f e n d a n t  was 

u n a b l e  t o  convey  t h e  3 %  Ct a c r e s  t h e  s u b j e c t  

o f  t h e  a g r e e m e n t  f o r  s a l e  and  t h i s  was 

c o n f i r m e d  t o  him by h i s  c u r r e n t  A t t o r n e y s  

B a l l a n t y n e ,  Beswick & C o .  a s  f a r  back  a s  I 

5 .  I t  was o n l y  i n  March, 1986 ,  t h a t  t h e  

p l a i n t i f f  f o r  t h e  f i r s t :  t i m e  a g r e e d  t o  

a c c e p t  t h e  lesser a c r e a g e  t h a t  t h e  

d e f e n d a n t  was a b l e  t o  t r a n s f e r .  

6 .  T h a t  t h e  d e f e n d a n t  was a t  a l l  m a t e r i a l  t i m e s  

r e a d y ,  w i l l i n g  and  a b l e  t o  t r a n s f e r  t h e  p o r t i o n  

o f  l a n d  t h a t  s h e a b l e  t c  t r a n s f e r  

( M r .  C o u s i n s  t e n d e r e d  a  d r a f t  o u t l i n e  o f  

h i s  s u b m i s s i o n s )  



- 4 -  

A t  no t i m e  a t  a l l  d i d  t h e  p l a i n t i f f  o r  t h e  de f endan t  

seek. ' to r e s c i n d  t h e  c o n t r a c t .  Defendant  had s e n t  t o  t h e  p l a i n t i f f  

t h e  agreement t o  be  s i g n e d ,  

H e  submi t t ed  t h a t  t h e  p l a i n t i f f  was o n l y  e n a t l e d -  

t o -  abatement  i n  t h e  purchase  p r i c e  a s  s t a t e d  i n  t h e  judgment 

d a t e d  6 t h  February ,  1997. . - 

H e  f u r t h e r  submi t t ed  t h a t  t h e  p l a i n t i f f  had t aken  

t e n  (10 )  y e a r s  t o  f i l e  a  r e g u l a r  s t a t e m e n t  o f  c l a i m  i n  t h i s  

s u i t .  I n  1993 an  a p p l i c a t i o n  w a s  made by t h e  p l a i n t i f f  t o  amend 1 
and s e r v e  t h e  s t a t e m e n t  o f  c l a i m  o u t  o f  t i m e .  Almost f o u r  y e a r s  

- - - . - 
- I 

l a t e r ,  February  1997,  by way o f  a  judgment by c o n s e n t  t h e  p l a i n t i f f  1 

was a b l e  t o  g e t  t h e  r e l i e f  which,  had t h e  p l a i n t i f f  sough t  on h i s  

own, t h e  Cour t  may ve ry  w e l l  have  r e f u s e d  f o r  h i s  g r o s s  and 

i n e x c u s a b l e  d e l a y .  (See  E .  224/90 - P a r k  T r a d e r s  ( J a .  L t d . )  I 

v Bavad L imi ted .  Once t h e  p l a i n t i f f  saw t h a t  t h e r e  was t h e  

r e a s o n a b l e  p r o s p e c t  o f  s e l l i n g  on h i s  t e rms ,  h e  ough t  t o  have 

demons t ra ted  t h a t  he  was e a g e r  and d e s i r o u s  and prompt i n  invok ing  

t h e  C o u r t s  e q u i t a b l e  j u r i s d i c t i o n  and e a s i l y  o b t a i n e d  judgment 

I by d e f a u l t  and a s s e s s e d  damages no l a t e r  t h a n  1988.  ' 

See Malhotra  vs.Choudury (1979) 1 AER p. 186.  

M r .  Cousins  submi t t ed  t h a t  a  r e a s o n a b l e  t i m e  w i t h i n  

1 which t h e  p l a i n t i f f  ough t  t o  have  b rought  t h i s  c a s e  on f o r  h e a r i n g  

would have been t h e  l a t e s t  1987 - 88; i . e .  w i t h i n  2 - 3  y e a r s  

a f t e r  1985 when it was c l e a r  t o  him t h a t  h e  cou ld  no l o n g e r  

3 a c q u i r e  t h e  3 y a c r e s  c o n t r a c t e d  f o r  b u t  o n l y  t h e  lesser a c r e a y e  

1 which t h e  de f endan t  cou ld  convey.  



We b a s i c a l l y  have no evidence t o  go on a s  t o  t h e - v a l n e  I 
. - 

of  t h e  reduced acreaye I n  1988. The p l a i n t i f f  admits  he h a s  I 
not - -ye t  paid  t h e  balance of  t h e  purchase p r i c e .  ~ u l l y  50% of  ~ 
t h e  va lue  of t h e  laKd which defendant  so ld  i n  1981 has  been 

denied t o  he r  f o r  t h e  b e t t e r  p a r t  of over t e n  ( 1 0 )  yea r s .  

F i n a l l y ,  M r .  Cousins submitted t h a t  t h e  p l a i n t i f f  

was n o t  e n t i t l e d  t o  anything o t h e r  than normal damages. He 

suggested i n t e r e s t  up t o  1985. 

On'-behalf of t h e  p l a i n t i f f  M r .  Ba l lan tyne  submit ted 
. - - 

t h a t  no exp lana t ion  was given why only over 2 a c r e s  was being 

t r a n s f e r r e d  i n s t e a d  of over  3  ac re s .  Despi te  s e v e r a l  l e t t e r s  

t o  defendant  no exp lana t ion  g iven  u n t i l  1993. 
I 

I 

By consent  of t h e  p a r t i e s  an o rde r  f o r  s p e c i f i c  1 
performance was gran ted  a g a i n s t  t h e  defendant  on t h e  6 t h  o f  I 
February,  1997. Reason f o r  de l ay  on t h e  p a r t  of t h e  p l a i n t i f f  

I 

was due t o  de fendan t ' s  r e f u s a l  t o  r e p l y  t o  correspondence.  

M r .  Ba l lan tyne  submitted t h a t  p l a i n t i f f  .was e n t i t l e d  

t o  fol lowing damages :- Damage f o r  s h o r t f a l l .  There were two 

v a l u a t i o n s  be fo re  t h e  Court  - one from M r .  Fai rbourne Maxwell 

f o r  $140,000 t o  $125,000. The o t h e r  from E.H. Swaby & ~ s s o c i a t e s  

f o r  $700,000. Since l o t s  were being so ld  f o r  $700,000 i n  t h e  a r e a  

he submitted t h i s  t o  be a  m o r e r e a l i s t i c  a p p r a i s a l  of t h e  t r u e  va lue .  

On t h e  ques t ion  of  balance of purchase p r i c e  counse l  

f o r  t h e  p l a i n t i f f  r e f e r r e d  t o  t h e  agreement f o r  s a l e  and submit ted 

t h a t  consequen t i a l  damages i s  a v a i l a b i e  t o  a  p l a i n t i f f  

who through no f a u l t  of h i s  own i s  no t  r e spons ib l e  f o r  t h e  de lay  



i n  o b t a i n i n g  t i t l e  e s p e c i a l l y  i f  i n  f a c t  t h e  d e f e n d a n t  was made I 
- 

aware a t  t h e  o u t s e t  t h e  purpose  f o r  which t h e  l a n d  was a c q u i r e 3  - 
S e e  Stroms Bruks A k t i e  Bolag v s .  John & P e t e r  Hutchinson H.T,. 

(1905) 4 C p. 515.. . - 

P h i l l i p s  v  Lamdin (1949) 1 AER p.770 

~ e f e n d a n t ' s  d e l a y  was due t o  h e r  f a i l u r e  t o  ac t  

t i m e l y .  

C 2' I n  r e p l y ,  M r .  Cous ins  s u b m i t t e d  t h a t  t h e r e  w a s  

no e v i d e n c e  of w i l f u l  d e l a y  on  t h e  p a r t  o f  t h e  d e f e n d a n t  - t h e  I 
p l a i n t i f f  w a s  g u i l t y  o f  w i l f u l  d e l a y  - 10 y e a r s  t a k e n  t o  ~ 

f i l e  S t a t e m e n t  o f  C l a i m .  1 
FINDINGS. - 

A f t e r  h e a r i n g  t h e  ev idence  c a l l e d  by t h e  p l a i n t i f f  1 

and h e a r i n g  t h e  submiss ionsby b o t h  A t t o r n e y s ,  t h e  C o u r t  i s  a s k e d  

t o  a s s e s s  t h e  damages c la imed  by t h e  p l a i n t i f f .  I t  i s  n o t e d  t h a t  

t h e  d e f e n d a n t  n e i t h e r  t e s t i f i e d  n o r  c a l l e d  any w i t n e s s .  

M r .  Cousins  f o r  t h e  d e f e n d a n t  c o n t e n d s  t h a t  t h e r e  

was a  d e f e c t  i n  t h e d e f e n d a n t ' s t i t l e  which s h e  had no power t o  

remove o r  c u r e  and t h e r e f o r e  t h e  p l a i n t i f f  was n o t  e n t i t l e d  

t o  any damages f o r  l o s s  o f  b a r g a i n  o r  c o n s e q u e n t i a l  l o s s .  He 

a d m i t t e d  however t h a t  t h e  p l a i n t i f f  w a s  e n t i t l e d  t o  a n  aba tement  

i n  t h e  p u r c h a s e  p r i c e .  

I n  c o n s i d e r i n g  t h e  q u e s t i o n  o f  damages , the  p r i n c i p l e  

l a i d  down by Alderson  B. i n  Hadley v  Baxendale ( 9 Exch 354 ) 

must  b e  fo i lowed .  



"When two p a r t i e s  have made a c o n t r a c t  
which one o f  them h a s  broken,  t h e  - 
damages which t h e  o t h e r - p a r t y  ought  t o  
r e c e i v e  i n  r e s p e c t  o f  such b r e a c h  of 
c o n t r a c t  shou ld  be  such  a s  may f a i r l y  
and r e a s o n a b l e  be cons ide red  e i t h e r  
a r i s i n g  n a t u r a l l y  i . e  acco rd ing  t o  
t h e  u s u a l  cou r se  o f  t h i n g s ,  from--such 
b reach  o f  c o n t r a c t  i t s e l f ,  o r  such  a s  
may r ea sonab ly  be supposed t o  have 
been i n  t h e  con templa t ion  o f  bo th  
p a r t i e s ,  a t  t h e  t ime  t h e y  made t h e  
c o n t r a c t ,  a s  t h e  p robab l e  r e s u l t  of  
t h e  b r each  o f  it. " 

A r i d e r  was added t o  t h i s  p r i n c i p l e ,  t o  t h e  e f f e c t  t h a t  

where knowledge o f  s-peci&I c i r cums tances  i s  r e l i e d  on a s  
.. - -. - - -. -- - - - 

t h e  damages r e c o v e r a b l e ,  t h a t  knowledge must have been brought  

home t o  t h e  de fendan t  a t  t h e  t i m e  of  t h e  c o n t r a c t  and i n  such 
I 

I 
c i rcumstances  t h a t  t h e  d e f e n d a n t i m p l i e d l y  under took t o  b e a r  

any s p e c i a l  l o s s  r e f e r a b l e  t o  a b reach  i n  t h o s e  s p e c i a l  

c i r cums tances  (see B r i t i s h  Columbia e t c  Saw M i l l  Co. v N e t t l e s h i p  

(1868 )  L .R .  3 C . P .  499.) 

I n  Hadley v Baxendale ( s u p r a )  Cockburn C.J .  observed.  

"No doub t ,  i n  o r d e r  t o  r ecove r  
damages a r i s i n g  from a s p e c i a l  
purpose  t h e  buyer must have 
communicated t h e  s p e c i a l  purpose  
t o  t h e  s e l l e r " .  

I t  i s  w e l l  s e t t l e d  t h a t  t h e  govern ing  purpose  o f  

damages i s  t o  p u t  t h e  p a r t y  whose r i g h t s  have been v i o l a t e d  i n  t h e  

same p o s i t i o n  s o  f a r  a s  money can do s o ,  a s  i f  h i s  r i g h t s  had been 

( ' ,,: observed.  I n  c a s e  of  b r each  of  c o n t r a c t  t h e  agg r i eved  p a r t y  i s  

o n l y  e n t i t l e d  t o  r ecove r  such  p a r t  o f  t h e  l o s s  a c t u a l l y  r e s u l t i n g  

a s  was a t  t h e  t i m e  o f  t h e  c o n t r a c t  r e a s o n a b l e  f o r e s e e a b l e  a s  l i a b l e  

from t h e  breach.  What was a t  t h a t  t i m e  r e a sonab ly  f o r e s e e a b l e  



depends on t h e  knowledge t h e n  pos se s sed  by t h e  p a r t i e s ,  o r  a t  
/ 

a l l  e v e n t s ,  by t h e  p a r t y  who l a t e r  commits t h e  b r e a c h .  - - 
. - - - 

While t h e r e  i s  some ev idence  from t h e  p l a i n t i f f  t h a t  

he t o l d  t h e  de fendan t  t h a t  he  wanted t h e  p r o p e r t y  f o r  b u i l d i n g  a  
- .. 

house f o r  h i s  r e t i r e m e n t ,  t h e r e  i s  no ev idence  o f  g i v i n g  d e t a i l s  

of  t h e  house he had proposed e r e c t i n g .  Any damages which t h e  

p l a i n t i f f  s u f f e r e d  t h e r e f o r e  canno t  be  s a i d  t o  have been i n  t h e  

con templa t ion  of  b o t h  p a r t i e s  a t  t h e  t i m e  t hey  made t h e  c o n t r a c t .  

The l o s s  would be  t o o  remote.  
-. - - -  

F u r t h e r ,  a s  i n d i c a t e d  - by . de fence  -. a t t o r n e y ,  . -. because  

o f  t h e  subsequent  d e f e c t  i n  t h e  d e f e n d a n t ' s  t i t l e ,  s h e  cou ld  n o t  

convey t h e  p r o p e r t y  she  had c o n t r a c t e d  t o  t h e  p l a i n t i f f .  The 
. . 

p l a i n t i f f  t h e r e f o r e  would n o t  b e  e n t i t l e d  t o  any damages f o r  l o s s  

of  b a r g a i n  o r  c o n s e q u e n t i a l  l o s s  - See Bain v.  F o t h e r g i l l  (1874) 

L . R .  7 H . L .  158. 

Th i s  l e a v e s  t o  b e  cons ide red  t h e  damages s u f f e r e d  by 

t h e  p l a i n t i f f  f o r  t h e  reduced ac r eage  l o s t  from t h e  ac r eage  

- s p e c i f i e d  i n  t h e  a g r e e m e n t - f o r  s a l e .  

The d e f e n d a n t  ag reed  t o  s e l l  t o  t h e  p l a i n t i f f  a  p a r c e l  

o f  l a n d  measuring t h r e e  a c r e s ,  two roads  and twenty  s i x  pe rches  f o r  

$14,000.00. H e  p a i d  h e r  $7000.00 l e a v i n g  a  b a l a n c e  of  $7000.00 t o  be  

p a i d  on complet ion.  A f t e r  an  i n o r d i n a t e  d e l a y  t h e  de fendan t  was 

o n l y  a b l e  t o  convey two a c r e s ,  t h r e e  roads  and 0.2 pe rches  - The i -, 
L p l a i n t i f f  l o s t  t h r e e  q u a r t e r s  o f  an  a c r e .  

M r .  F a i rbou rne  Maxwell, Va lua t i on  Surveyor  of  

September Houses Limited v a l u e s  t h i s  s t r i p  o f  l a n d  a t  between 

$140,000.00 and $175,000.00 (See  r e p o r t  d a t e d  December 7 ,  1998 ) .  

Messrs. E .  H .  Swaby & A s s o c i a t e s  Va lua t i ons  gave a  v a l u a t i o n  of  



$700,000.00 " f o r  t h e  a c r e  i n  q u e s t i o n "  (see r e p o r t  d a t e d  2 6 t h  
. - - 

November, 1998.  

I n  t h e  r e p o r t - s u b m i t t e d  by M r .  Maxwell ,  h e  s t a t e d  

L- - t h a t  r e s i d e n t i a l  l o t s  o f  a v e r a g e  s i z e s  o f  3 acre w e r e - s o l d  i n  

n e a r b y  r e s i d e n t i a l  s u b - d i v i s i o n s  f o r  $700,000.00 i n  1997 and  1998.  

The area o f  l a n d  i n  q u e s t i o n  i s %  o f  a n  acre. Al though  it h a s  

c \ been  d e s c r i b e d  a s  h a v i n g  no  economic u s e  due  t o  i t s  s h a p e  I 

a g r e e  w i t h  c o u n s e l  f o r  t h e  p l a i n t i f f  t h a t  a  more r e a l i s t i c  

a p p r a i s a l  - o f  t h e  t r u e  v a l u e  would- b e  $700,000.00.  
- 

-. . - --- - -  
~ a r n a ~ e s  i s  t h e r e i o r e  a s s e s s e d  i n  f a v o u r  o f  t h e  p l a i n t i f f  

a g a i n s t  t h e  d e f e n d a n t  i n  t h e  sum o f  $700,000.00 less t h e  sum o f  

$7 ,000 .00  d u e  t o - - t h e  d e f e n d a n t  by t h e  is b a l a n c e  o f  

t h e  p u r c h a s e  p r i c e  - i n t e r e s t  on t h e  b a l a n c e  t o  be 6% p e r  annum 

from t h e  d a t e  o f  t h e  s e r v i c e  o f  t h e  w r i t  t o  da t e  o f  judgment.  

T h e r e  w i l l  b e  c o s t  t o  t h e  p l a i n t i f f  t o  b e  a g r e e d  

o r  t a x e d .  

The d e f e n d a n t ' s  r e q u e s t s  f o r  C o u r t  t o  l i m i t  t h e  . 

i n t e r e s t  t o  1985 h a s  been  c o n s i d e r e d  b u t  r e f u s e d  f o r  t h e  r e a s o n  

t h a t  b o t h  p a r t i e s  have  b e e n  g u i l t y  o f  i n e x c u s a b l e  d e l a y  i n  

b r i n g i n g  t h i s  c a s e  t o  a n  end .  

On my own p a r t ,  I w i s h  t o  a p o l o g i s e  f o r  t h e  d e l a y  i n  

t h i s  judgment.  


