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14 THE SUPREME COURT OF JUDICATUEE OF JAMAICA
I COMMON LAW
SUIT NO. C.L. D085 OF 1588
BETWEEN THOMAS DEWDNEY PLAINTIFF
AND LENFORD (or Lanny) PINNOCK 1ST DEFENDANT
AND WINSTON WALKER 2ND DEFENDANT
AND LLOWELLYN A. LAWSON 3RD DEFENDANT
AND TKOPIGAS S.A. 4TH DEFENRDANT
K. C. Burke 2nd Dorothy Gordon for Plaintiff
C. M. Daly instructed Dy Daly, Walker &
Lee Hing for the 1lst, Znd-& 3rd Defendants
Pennis Morrisom instruct.d by Dunn Cox &
Orrett for the 4th Defendant
Heard: March 22, 25, 1993 April 1, 1993, July 1993

) 4 Movember 30, 1994 & Fobruary 23, 1995,

Pitter J.

The plainciff is the owner of promises No, 19 2oradise Btreet in the
parish of Kingston. O thios¢ premises were the ploiariff's dwelling house
and another bullding, his brkery. On the 3lst Dreomboy 1984, whilst cooking
Zas was being dellversd o the premises, there was sn explosion ang fire
which destroyed both builidings 2nd their respectivy contents and equipments

for which a claim of $1.303,234.49 1s made against th. defendants for negli-

gun.Co,

The lst; 2nd and 3r¢ dofendants deny negligence cud averred that any
loss or damage to the plafutiff was caused entirely or in the alternative
contributed to by the plaintiff's own negligence and further or alternatively
WS causad entirely or coeacributed to by the negligence of the 4th defendant.
The 4th defendaut averred thot it eangaged the scrvices of the 3réd defendant
48 an independent conercctor for loading and delivery of liquified petroleum
g58 {L.P.G) to its cusiomers and that it owed no Jduty of care to the plaintiff
amel pot otherwise lisble for the negligence of ¢he 3rd cefendant, his servaats

for agents.
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The lst and 2nd defandants are delivery mzn and employees of the 3rd
defendant. The 3rd defondant is concracted by the 4th defendant to load,
tranzport and deliver cooking gas to its several cﬁstom;rs. The 4th defen-
gdant Tropigas S.A heroilnafiny referred to as Tropigas manufactures cooking

gas (L.P.G) and supplies its several customers.

Thomes Dewdney tﬁ; plaintiff, testificd that Tropiges has buen supply-
ing and delivering gas to hia for over 1Z years up to the date of the hcident.
After he had dnstallad thoe ovons In the bakery, Tropigas selected an arss
wherc they installed ch. otorage tank to store the gas supplied by them and

did the fittings iucluding th: lin: from the tank tos th: oven. This tank

[

wes inside the building some 10 - 12 fect frow the bakury oven. Hi had

nothing to do with the¢ imstoilation. As far as he is aware the 1lst;, Znd and
3rd defendants had nothisg to do with the installotion., The area of the build-
ing which housed the bakery und the gas tank is sbout 35 feet x 55 feet to 60
feet. The plaintiff rognrded the system as safe since he had been using it

for 10 - 12 yvars without incident. He did not rcgard himself being under

any obligation to ensurc th: ssfe delivery of gas and he took no steps to
ensure that gas was dolivered safely to his premises. He rzacelved no safety
instructions from Tropigas. He sald the oven carvicd 2 pilot light which
burned continuously so long =3 there is gas in the tonk. The pilot light is
cnclosed in the oven and not visible. There was no nakced lights in the
building and admitted ic would be dangerous to have a naked light in the
delivery urea whilst gas was being delivered. The delivery men knew about

the pilot light in the oven., Thers was no switch to turn off the pilot light -
it would have to be blown out at the oven ond. Howavar this would cause a
build up of gas if it was not =llowsd to be burnt off by the pilot light.

gn: can vurn on or off the oven from the tank., If gas 1s turned off at the tank
there would be no gas flowing to the oven. If on: turns off the gas at the

tank, the pilot light would go out and no gas would =scape.

Mr. Dewdney could not szy whether the accidont would have occurred if

the pilot light had not banit on.




Hde never thought of extinguishing the pilot light when gas was being de-
livered. It is his view that every safety devise should have been implementad
by the delivery men including extinguishing the pilot light whilst the tank
wag being filled. There was & guage on the tank which had a range 0 - 90

to indicate when it is full., 1iHe does not know of a lock-off valve at the end
of the hose leading to <he tank., There is a nozzle thst ~nters the tank by
mzans of screwing it on., H: also knows that thsr: is a valve which controls
the flow of gas when ges ceases to go in, if oparating correctly it would
shut orff., As far as h: know the valve is operated manually. When sufficient
gas 1s in the cylinder it is closed off by hand, by scrawing a gadget i.e.

& lock~oif valve. ke had nothing to do with the conncction or disconnection

of the hose.

Mr. Dewdney’s avidance is that he had ordared gas from Tropigas and
on the 3lst December 1984, at about 9:30 a.m. on returning to his premiscs
he saw & lacge crowd and his premises on fire, Thar: was a Tropigas tanker
parked some distance down th:e road in front of the preomises. The first
defendant  Lanny Pinnock adiitted being the driver of the tanker. NMr. Dewdnay
sald when he asked him how the f{ire came about, hs said he did not close off
the tanker in time and the pilot from the ovon ignite the gas. Mr. Dewdney
sald Mr. Pinnock told him h: was employed to Tropigas. Cross-examinad he
said he did net know of any contractors as ovar thae years he had been deal-
ing straight wicth Tropigas and it was Tropigas tchat had been delivering gas
to him regularly for th: past 12 years. He regards the 3rd defendant as a
despatcher. He said that when gas is being deliversd, the defendant Lanny
Pinnock operates the pump from the parkad tankar/truck which is connected
to the cylinder on his prumises by a hose 50 fecet to 60 feet long. The
second defendant Winston Llewellyn makes the conazciiow of the hose to the
tank in the building. He sald that sometime after th:. incident, he spoke
*o ¥Mr. Walker the 2nd dofondant and asked him how tho fire started to which
Mr. Walker replied that “th. flow of gas did not turn off in time and it
EOE %o the pilot light in tho oven and caused the fire.” He saild Mr. Walker
told him he had discounccted the hose from the tank and the gas was still

pumping, into the building.




Since the incident he has been taking gas from Shell Company.’ - Their
tank 1s now located in an opeun area. He regards the location outside the
building as a much safer devise., Shell has given him instructions regard-

ing what should be domne when gas i® being delivered.

He testified that prior to the fire his personal estimate of the value
of the building which he described as being concrete blocks, bricks, zinc
roofing and tiled floors at $150,000; baking equipment $142,000; goods in
store~room which include items such as rice, flour, cormmeal, sugar, soap,
cheese, saltfish and other dry goods he estimates at $154,000.00. When
challenged under cross-examination he was unable to give details of the
gravity of the goods lost;, but said that the figure of $154,000 way below

his actual loss.

Michael Powell a handyman employed to the plaintiff testified that
on the 3lst December 1984 the lst and Znd defendants whom he knew before
came to the plaintiff’'s premises delivering gas. Be said a Tropigas tanker
was parked on the road along Paradise Street and a hose attached to the
tanker. This hose was lad from the tanker, through a passage, through the
bakery and connected to the tank. He sald that the 2nd defendant Winston
Walker made the connection to the tank whilst the lst defendant Lenford
Pinmock was outside by the¢ supply vehicle., A few minutes later, he saild,
the defendant Walker began to disconnect the hose from the tank. He saw
gas escaping between the hose and the tank head. On finally disconnecting
the hos¢ gas started to spray, it was coming out fast and then there was a

fire and explosion in the building.

. Cross-examined . he said he never heard the defendant Walker sayirg
“"AlL lights off". On previous occasions when gas was buing delivered by
the said team he had never heard them telling anyone to turn all lights off,

He c:annot sy whether the oven was on but nobody was in that area at the time.

Mr. Fitz Marshail a retired Sergeant of Police testified that he has

knovn the plaintiff for over 40 years and is acquaintszd with his business.




He has a fair knowledge of the business operations including the bakery equip~
ment, the grocery and stock. He had last visited the plaintiff’'s premises

3 ~ 4 days before the incident. He said he does uot claim to be an assessor
but as a man knowing about such, he thinks he could mskz a reasonable agsess-
ment of the plaintiff’s business place. Although he has had no training as a
valuator, he has been around with respectable valuatore and had watched them

carryilng out valuation on premises.

On his last visit to the plaintiff's premiscs the grocery and bakery
were all stocked. He placed a valuation of $500,000 on the grocery which
included items such as flour, sugar, soaps, insecticides, butter and mis-
cellaneous grocery items. The bakery which consisted of 2 large oveus,

2 stoves and lathes he values at $40,000. The office equipment comprised

a computer and printer, chairs, cabinet, carpeting, 1 seot Encyclopedia, novels,
2 typewriters and filing cabinets he valued at $100,000., The dwelling and
business place he values at $400,000 - he regards his figures as being
equitable. The figures he quoted refer to the valuation at the time of the
fire i.e. December 1984, Hu was cross~examined iun relation to the price of
fiour and other items as they ¢xisted in December 1994 and the current priceg
he gave the figurss., He also gave the prices of the ovens, stoves and filing

cabinets as they existed in 1984.

Mr. Lincoln Brown's «<vidence is that he 1s a chartered accountant and as

such did all the books and prepared the accounts of the plaintiff. All
records were destroyed by the fire. He estimated the plaintiff’s income

at $200,000 from 1984. He arrived at this figure by taking the average of
the 'plaintiff's earnings over the last three years prior to the destruction

of tlhe premises in 1984.

Mr. Lloyd Chin testified that the plaintiff is a friend and business
associate. e knew the plaintif{'s cold-storage rooms as he -ised to store
goode there svar short periods. Goods in the cold-storage amourted to abont
$.60,000; in the Wholesale store-rovom $100,000 to $150,000; in the bakery

store—-room $:0U,000 to $250,000; takery including dewiling-house $300,000,




tiz sald that the last tiwme iz visited the premis:s was in Xmas week prior
0 the rire. Although #: did not taxe an inventory it sew items such as
bacon; chicken, chicken back, minced meat, liver, poitk, frankfurters. The
store-room was full of siock. He arrived at these figurus by cstimate and

they relate to 1964. A

,,
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this peint the plaintiff clos<d his case.

o

Mr. Lenford Pinoock ithe lst defendasat gave svidince to the effect that
he is a salesman who was omployed dy the 3rd defendant to sell and deliver
g3s. He now seélls for Shell Gas Company. He is peid monthly by Mr. Lawson.
e said he worked with Tropigas up to the time of the fire at plaintiff’s
premises. He was never rained by Tropigas. Howevor with Shell he recedives
training in safety. do soid he had worked with Tropigss for 20 years and
had been deliveriag gas fo plaiutiff's premises for about 10 years. Up to
the time of the fire Mr. Wolksr the 2nd defendant assistsd him. Mr. Walker
would commccc th: hose 2ud remove and roll it up. Thoey would leave Mr. Lawson
at Tropigas in the mornings -~ who would make up the pagcrs and they would
deliver the gas. In the abscnce of Mr. Lawson thay would get instructions

from a Mr. Powell, a supervisor at Tropigas.

He recounted that on the 3lst December 1984, he made a delivery of gas
to the plaintiff's premises. GHe said he drove cthe truck on to a sidewalk
whilst Mr. Walker drew th: hose through a passage to the back of the building
and connected it to a tack which is very near to the kitchen. From where
he was in the truck he could not see Mr. Walker moking the connection to
the tank. On receiving a signal from Mr. Walker i.w, a ‘vibration' to in-
dicate the filling of ths tank, he locked off tho supply. It was whilst he
was at the truck writing up the bill that he heard an cxzplosion inside the

plaintiff's proemises. He next saw Mr. Walker without clothing suffering turas.

In describing the opuration of the systzm he said this:

"The hosz I use to deliver is a rubber

hose lined with wire irside it., Thers

ie 4 nowzle to che tank end which is
goreved on to the tank. There is a lcck-
off by the nozzle. Whenever we squarse up
and T lock off my ¢nd and ready to take off,
there is a little split valve at the hose
end {speakiysy about the prasent Shell

Coapany Comopuvation).
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The ous I used ar the time (Tropi
vry a split valve. The split.valve
w8 The pressure from the hosc vary
slowly, Ths operator at the tank ~nd would
crack ¢hy hose ead {unscrew it) lirttl:z by
lictle =¢ hat gas does not spread.  In
disconnseting L would have to cut off the
flow Erom the truck ¢nd and he would dig-
comrvt b, & little ges would coms oul in
pullzug 2ff the hose. Gas would apy in
thz wiizn the hose is removid comes
oul hard sorctimes -~ plunty would out,
Thee prisent system (Shell) dous poc allow
thi tropprd guas to oscape with fores
beaus: oi the splirvter valve, i: »
it slowiy.

dr. Pinnock continuing seld tinet the truck was cwnad by Tropigas, the vehiclw
was Insured in the nam. of Tropigas; all the equipm.nt on the truck was ownad
by Tropigas and tie tank on the plaintiff's premiscs belonged tc Tropigas.
Since Shell took over from Trepigas, the tank on chs plainciff's premises

is now locared to an avca outside of the building - fir from the kitchen,
Cross—examined by Mr. Morvison, Mr. Pinvock said hi proviously workad for
aiiother concrector who usid o pay him and when &r. Lawson tock over,

Yr. Lawson coutinued paying him. He admitted that ne never personally gave
wnstructions to anyocne to turn off the stove, He donioad telling the plaintiff

he did not lock off thoe taak wntirely and that was why it ¢uploded., Hes said

he could not sze the pilot light - the burncr was off., H¢ also admitted suppiy-

ing gas to the¢ plaintiff Ffer over ten years using the seme system and mothod
he varlier described. e said the plaintiff had nothing to do with instruc-

tions as regard the [iliiug of his tank.

Mr. roland Nelson is un ¢ngineer at Shell Company who looks afcer the
LIG (cooking gas) operavions there, Previously he worked with Tropigas. His
wvidence dealt mainly with the system of delivery and supplying cooking gas.
He 4is familiar with ths squipment used in this exarcuasc, He said that tne
difference in split-valv.: hosws and those without is that the split-valve caun
be opened to releass prossurs before the hose 1s disconnected. The split-valve
allows the pes to leave the hose at a much slower rat. and wweller Volume

than pulling the hos: oiil.




Thore is @ certain smount of safety factor in the split-valve in that with

it ges would dissipace in ihe air without cowming ocut of the hose at one time.
Hoses, he seid, should net b usad without safety valves, A systeam without
split-valve would caus: gas coming oul suddenly when whi hose is being taken
of, As o safuty precaution, tanks.should not be imsids the building - this
is unsafe. If there is & rvuptursz of the tank thure weuld be too much gas in
1L vo dissipate safely. Lf the tank is in che open =nd gas escapes, it would
dissipute and would not burn, If the tank is enclostd and gas escapss, 1t
would be confined, and at the correct temperaturs, i would explode. He
further said that commusicaticwn between truck drivir and th: porson conneci-
ing the hose at the tank-sud sheuld b in 2 line of sight and be able to call
to <¢ach other. They must be in contact, If the tank is enclosed in a build~
ing and the driver in the cruck, if the driver csanot soe The man at the tank
and, then delivery should not be made there. It is the company that makes
delivery of the guas and in such a case delivery ahould not be made, He said
that when gas is lockaed off from the truck end gas trapped in thz hose. If
the pump is still runniag th: pressurez could get very high and the driver
should hear the strain on thu pump., The strain on the pump would be a signal
for the driver to lock off the pump. This is not a rolisble system in that
thare is a lot of pressurc on the hose and on the pump snd the hosc should
ot be subjected to such strzin. Prsventive maintinancg he sald, is the
respousibility of the Compsny as the contractor is not c¢quipped to conduct
any preventive maintenanc. nor 2quipped to remady it. If pilot light is on

and gas is 1a sn enclosed arwa, there would be a donger of gas being it -
£48 egcaping from any part into enclosure coming in concact with a lighted
pilot light would cause an explosion. A basic precaution; even in a case

whers a split valve is uszd; is not to have any naked light within a minimum

of LG feet..

Winston Walker's ovidence is that on 31.12.84 himsclf and Lenford Pinnock

wers delivering ges at the plaincifi's premises when ar cxploslon occurred.




He was at the teénk ead of the operation connecking and discounecting the
hose. He spoke of the system used by himself and tho driver Mr. Pinnock
in the Jdelivery of gas. That day, he said, he told somcome in the kitchen
tolock down all flames and this was Jone. It was whilst disconnecting

the hosi, gas was troppad boitween the lock~off and the close¢ znd. Thurs
was a valve to the and of the hose but no bleeder. He said that no meter
is attached to the plaiuniif’s tank. He dismissed the. suggestion that

he disconnected the hosc whiist gas was still being pumptd into the tank.,
This he said would b impossible as the gas was being pumped under Lwavy
pressure. He denied volling the plaintiff that th. ce.iziner was full,

that the driver did oot curn off the gas, and that he Jdisconnected the

hose from the tank whilss the gas was still being pumpsd,

Llewllyn Lawson’s ovidzne. is that he 1s a contrsctor for Shell Company
delivery LPG gas - proviously he was a haulage couvyesewor for Tropigas
drlivery bulk gas. Shull Company subseguasntly took over the operations of
Tropigas. He was first swmployed to Tropigas as = drivor in 1970. He subse-~
quently took over from o provious coarractor and wes paid waekly wages by
Tropigas. 1In 1973 thit orvangement changed and hids stetus was that of a
coatractor with the respoasibility of hiring and paving an assistant from

che commission on salas fc would then be earuning. he wo longer received
wiges frow Tropigas. Altiwough his stutus was chenged, he did not sign the
prepared contracts drawr up by Tropigas as he regardid thim as unsatisfactory,

The vehicle he operatved wes owned by Tropigas. The tenk in whicn the gas

wes stored on tho plai: {'s premises belonged to Tropigas. Mr. Pinnocl
is employed by him o5 - drdver. l2 is respouslbl: for :mploying his own
¢rivers and assistants. He pays them andg ackes the statutory deductions from

their wages. He pays his own taxes. If any of tht assistants performs padly

the Company would raprimsud them. He could dismiss =ny of them if thay arz

vy

not performing. He cousidars himself working unds=z = contractual basis.
Customers are those of Tropigas. Fr. Daly closwd the case for lst;, 2nd and

3¢ Jefendants. No vidznce was glven by the 4ath dofeandant, Trepigas.,
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lir. Morrison for the 4&h dufendant sought and was allowed an amendment

”

to the defence whiclh .ssentially brings his defenc: ir line with that of

the lst, 2nd and 3rd d:=fendants -~ it reads:

o3

(7a) in the slternative, this defondent says
. thie #ny loss or domag:e suff«rcd by
¢ th: plointiff which is not ~dadici~d was

causcd rntirely or contribuwid o by the
acgligences of the plalntiff.

farticulars (a) failing vo cusurs: ithau

th. v was ne naked light in his pramiscs
wulle gog was being deliver d thoreto at
his i gua»t. () Fuiliong ¢ ba vve the

oo coescry and usual safety m.sur.s whilst
3ne Wit belug delivered o his promises.
(¢) itadvtaining aa improper systom of the
dolivivy of gas onto his primis:os,

fix. Daly observed that Tropigss has given no offirmative evideonce. He
&\;} srgued that the lst; 2ad and 3rd defsndants wers ouly agents for Tropigas
carrying out the inszructions of Treopigas in tho ownly mwenner that they
could, having regard to the system set up by Tropigas. That Tropigas in-
stalled the tank ia 2u tua which was extremely dangercus. That the loss
and damage to the plainiiffi wae caused by the nogligence of Tropigas by
not installing a safe syshem for the delivery of gas and that neither of
thess defendants wars liable in negligence or contributory negligence.

He submitted that the dafoundant Llewellyn Lawson is not an independent

2

ey
~

L contractor in the legal suuse That although ths lst and 2nd defendants
were employed by Lawson, Lawson is to be regard«d oaly as an agent for
Tropigas. Draft letrers of conctract were never sign.d by Mr. Lawson as he
was given no imsurance protection and he too contends he is a mere agent
of Tropigas, Thesa lettors were tendersd and admitisd in ovidence as
exipibics.

Mr. Morrison on the orher hand submitted that the business of the

A

(;x tdelivery of ges was coutractzd out to Mr. Lawson who was an independent

contractor with the let 2nd Znd defendants as his empluyees. On this basis,

be said, Tropigas canuot be made vicariously liable for negligernce on part

of the lst 2and and 3rd aufendancs. He rclied on this zubmission on the

grownd that Mr. Lawson i1s paid a commission on sales and not wages.
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That the lst and Znd defendsits are pald by Mr. Lawscut who hus the power

o nire or fire th-m., > contended that the 4ch A«

cant 1s not liable

in negligence.

sefore negligenc: ¢am be attributed to any or all of the defendants,
it must be swettled whoetniy io law Mr. Lawson is an independent contvactor,
Ay Independent contracier is 4 parson, who carrirs ou an Independent employ--
maat and contracts to do eortain work, which he con ducide for himself how
it should b dore. Whilse ho may be subject to th Jircctions of his em-
ployer, in no sense is Lo sither under any contrnet of service to or und.sr

the control of the employary and he is free to parfovm the work inm his own

way. Ses Hardacker v, ¥dlc D.C. {(1ls96) 19¢H 335,

In the instant coss the evidenes is thay the dofeacant Lawsou had no
p-rsonal srrangements with e plaintiff regavding che delivery and supply
of gas. Hi& was gilven dnofructiens by Troplgas to collact pay from customers
on delivery of gas., iv could not decide for hims:lf how the work was to be
done nelther was he fres o perform the work in bis own way. The m2thod
of the supply of gas tc the plaintiff was the crantion of Tropigas and not
of Mr. Lawson. Mr. Lswson thorefore canuot bo regurdsd as an independent
contractor as he was not his own master for all pruectical purposces, he would

7

therefore fall under th: crizgory of a servant, b.ing 2 p«rson who has to

work umnder the directions of his master Tropigas.

The evidence regording the events leading up to the explosion and fire
on th& plaintiff’s premices is largely uncontravertzd. In fact it is
supported by the lst, 2ud ond 3rd defendants. My findings of fuct are as

£011.ows:

1, That on the 3lst December, 1984, thar: was an
explosion znd fire on the plaintiff{‘s premises
which burnt down his bakery and dwziling house
and the contents therein z2nd that he suffered
damage As @ result,

2. That ¢h: 4th defendant Tropigas szlict~d and
installud the storage tank on the plaintiff's
premiscs after the ovens were already in
place and that the plaintiff had nothing to
do witli its installation,
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3. That ¢ae Lauk on the plaintiff’s premizes
belongad to Tropigas.

4, That che d:zlivery truck aund the appuraius
for supplying gas belenged to Tropigas.

= 5. That the gas (LPG) that was being supplied
(:,) beclongad to Tropigas and it is dauvgerous,

6. That Tropigas provided rhe equipment and set
up its own system and methed for the supply
of gas to the plaintiff's premises,

7. That gas escaped from the hose a: the delivery
end whilst it was being supplied,

8. That the pilot light in the ovens were on at
the tim: of the supply.

J
<~/’ 9. That the abgeuce 9f 4 release valve at the
nozzle of the hose did not allow for gas

backed up 1n the hose to be dissipated in
small volum:® which weuld in ity escape
being harmless.

10. That the method of the filling of the tank was
faulty and as such became a souvce of danger.

Because gas is a daxgerous thing, those parsons who make, supply or

use it are subject the lisbility of the Rule in hyland v, Fletcher (1868)

A

LK 3HL. In the case of North Western Utilities Ltd. v. Guarantue and Accidaut

Co (1936) AC 108, Lord Wright explained as follows:

That gas is & dangerous thing wichin the rules
applicable to things dangerous in themselves
is beyond question. Thus the appmlants who
are carvying in their mains tha inflamable
and cuplosivss gas are prima facis within
the priucipl: of Rylunds vs. Flatchar; that
is to say, that though they ar:e doing nothing
wrongful in carrying the dangzrcus thing, so
long as thoy keep it in their pipes, they come
prima ifacic within the rule of sirdict liability
("\ if the gas @scapes; the gas coustituted an
~ extraordinary danger created by tho appellants
' for thaly cwn purposes, and th: ruls ustablished
in Rylands and Flatcher requires that they act
their peril and must pay for damagz2s causcd by
the gas if it escapes, even without vepligence
on tli.ir part (emphasis mine).
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A person who bulilds a reservoir; i1s liable for dsmage caused by the escape

of water, =ven though h: wployed a contractor to constrvuct it (Sce Byland v,

¥letcher supra). This iz brcause the employer is uudrr the absolute duty,

which attachcs to the owniriltidp of dangerous tuiogs. The omployer who

wmploys a contractor o do an act Involving ths croation of or the inter~

forince with a dangazreus ihing, dis liable for th: cogligence of the cone

iractor in not prevanting the daugerous thing froa causing damage.

It is settled law tiet an employer wiae <mpleys anr independent con-
fractor O eXecuts a wori from which, in the natuval course of rhings,
injurlous conszquencss Lo cchers must be cxpzetad Yo avise unless measuras
arw adopted Ly which such consogquences may be previrniad is bound to see that
wveryching is done which is reasomebly necessary to avoid those conscquenc:s

Saoe Bower v. Peate (1570) 14L 321. He cannot, ctheralore, velievs himszlf

¢l his responsibilicy in such ¢ case by provieg tihs: n. had delegated the
purformance of his duty to the centractor employod ¥ 4o the work, or souw
independent person, howoveyr competent the contractor or delegate may be.

In accordance with the sasme principle, where ths work which the independent
contractor is vmploy:d to do is of character lik:ly Ie bi dangerous to the
public unless done with prop.r precautions, the «mpleyer 1s roesponsible

o any membuer of the public who sustains injury ia consequence of the

manner in which the work is dons.

In the case of Cassidy v. Minister of Health (1951) 2KB 343, 363.

Denning L J summariscd the: principle where the conrractor may be regarded
s agent of the employ.r to purform the primary duty of the employer him-
se1f thus making the cmploy2r liable bicause he has broken his own duty

of care, Hez said:

“1 take 1 to be clear law, as well as good
sense that, where 3 person is himself undar
a duty to us~ cars, he cannot get rid of
his respencibility by delegating the puwe
formance of 1t to someone @lse, no matter
whether cthe delogation be to a servant
under contrasy of service or to an iada-
pendent contraccor under a contract for
service,’

an
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In the instant cas:. all four defendants pl:

od in the alternative
contributory negligenc:s oo il part of the plaintiif in that he failed
to ensure that ther. wa2s no raked light on his pr-wis:s whilst gas was be-
ing deliverd, 1 f£iad chov this is the respoasibilicy of the 4th defendant,

Tropigas. Contributory vigligence has rot bewn proven against the plaintiff.

It is my finding in Law that Tropiges should hove foreseon that if
gas escapud fn the Lrkery duriag its supply it wies likely to cause damage

and dajury if a nakoed lighs, ¢g a pilotr light was I the imm.adiscs: viciuity,

In totality, I find th.g Tropigas the 4th dofendont owed a dﬁty of
cwte Lo the pleintiff which it has not discharged. Thi cause of the fire
and explosion wes du to the us:2 of faulyy squipm ™ which allowed gas to
loszk during delivery to the tenk on the plaintifffs promises. 1 furthar
iind that the system copleoyad by Tropigas was dungosrous and hold that
Tropigas is solely 1i.pi. for the damage cousad by the ¢xplosion. Thsz lst,
Z2ud end 3rd defeadeacs ar. wot lisbie in negligonces s they arc to be ragardad
a8 servants or agents of Tropigas and were only cirrying out the business

of Tropigas.

In the circumstiic. s cthere will be judgment for the pluaintiff against
the 4th defendant Tropigas and judgment for the lst, 2ud ond 3rd defendants

against pluintiff, such cost however to be bourns by th: 4th defendant,

Although Mr. Daly did not challenge the quantum ¢f damages, Mr. Morrison
submitted that the plainciff’s evidence remains wholly unsatisfactory hence

ther: was no basis for swarding $1.3M as plead:d.

The plaintiff callad My. Fiz Marshall, Lincoln Brown and Lloyd Culn

in support of his clain.

Mr. Morrison dwseribid the evidencs of Fitz Mershsll as being unreliabls
as he has haed no training in valustion. That of Mx. Lincoln Brown us a
“guesstimate, and thai of Hr. Lloyd Chin as just throwing figures at the

Court and thut of th. plainziff cs not baing speciiic.

It is undisputced thoi the plaintiff’s premices including building

records, and cquipment woxe burnt to the ground during the fire.
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It would therefore b impoessible for anyouns to glve an accurate account of
a1l the 1tums lost. i, Worrison's submission iz that the plaintiff has nox
gatisfactorily proven any loss. Given the =xtout of the damage which is not
challenged, it would be v injustice for the Court to zcy to the plaintiff
“uslthough you have giver some figures, no more thin o nominal award can be
<:;\ made as figures providod wer: not done by & trainsg valustor or assessor,”
/‘
The Court 1s well sware of the strictures plac.d on 1t in awarding
apucial damages. 1 find owel the plaintiff, givea the circumstances, preseatsd
such figurss as war: ovailsble to him in order that Th: Court could make a
rengonable daterminitioa ragording the quantum of his losses. 1iIn the un~
reported case of No:l Graovesandy ve Jamcedca Aucto & Cycle Cé. Ltd. 5.C.C.A 95/90
Potterson J. a. (Ag.) ia delivering his judgment sadd:
o "We shar.d ghe view that special diwegis must
(\/J be pleseud snd proved before ons cuan r.cover

any such sunm in an action. Evidenes of dumages
done to & moteor vehicle in o collision 1is usually
supplisg by an expert. Howevar, cxpart osvidence
may b gaven by anyone who has some cxporienca
and who ! geined skill or kunowlwdp: from

I
axpuricace in a particuler field., Tht Court
has always ox¢rcised a wide discr.zioe in
declding whather or not the evidene: of a
witincss should be admitted as expors

evidene., but once that discretion has

been cuercis.d, then the only ilssue that arvise
is the woight to be attached to such
evidence. ™

Lo

Co

in the instant czss, I find that although Mr, wW:rshell is not a trained
valuator, his expericnce in such mactters allows him to testify as such.
The plaintiff will be oward:d the following sums which I find proved having

regard to the pleadings «s against the evidence:

1. Value of building - $150,400,00

2. baking cquipment - $14%,000,00
3. goods in atore-room - $154,000.00

(WK\ 4. goods & arcicles in
~ computor room and
office cguipment - $100,000.00

5. Loss of =arnings X
{as pli.adcd) - 3_2i005°00

Total: 4$591,000.00

Although the plaintiff was given every oppoctunity to prove special

d¢amages, the evidencs: foll vaory short of what was claimed in the particulars

c@ claim.

o “ .




In fine, judgment fozr the plaintiff agalaosc the 4th defendant in
(g,ﬂ the sum of $591,000 wich interest @ 47 p.s. from 31.12.84 to

with costs o be agrazd or toxed,

Judgmzne for tha lst, ind and 3rd defendants Lgalnst the plaintiff,

such cost to bz born. by the 4rh dofendant to b. agr:ud or taxed.

<=




