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IN CHAMBERS 

CORAM: COURTENAY ORR J. 

INTRODUCTION: 

This is a summons in which the plaintiff seeks for orders in the alternative and 

cumulatively that: 

"1.. Judgment be entered for the Plaintiff in the sum of 
$518,098.00 with interest and costs pursuant to Sectioil 
79 of the Judicature (Civil Procedure Code) Law on the 
gro~md that the Defendant does not have ally or any 
good defence to this action." 

"2. The Defence and Counterclaim herein be struck out 
and judgment be entered for the Plaintiff in the sum of 
$518,098.00 with interest and costs, pursuant to Section 
238 of the Judicature (Civil Procedure Code) Law, 
and/or under the inherent jurisdiction of theourt on the 
gro~uld that the Defence and Co~mterclaiin does not 
disclose any reasonable action or answer, and is 



C I Frivolousy vexations and/or is an abuse of the process of 
the Court". 

i 

The plaintiff is a limited liability company engaged in the sale and distribution of 

petroleum products. The defendant was at all material tiines a customer of the plaintiff. 

Paragraph 3 of tlle Stateineilt of claiin sets out the gravamen of the plaiiltiff s 

coinplaiilt as follows: 

"The Plaiiltiff s claiin if for the sum of $518,098.00 
being the price of products sold and delivered to the 
Defendant at the Defendant's request; full particulars 
have already been delivered to the Defendant or are in 

- - its possessio~l". - 

PARTICULARS 

INVOICE # DATE AMOUNT 

Less amount paid ilil 

In its deferice the defendant states as follows: 

"The defendant adrnits that the said products or goods 
namely diesel oil was sold by the plaintiff to it but the 
defendant denies that the said goods were delivered by 
the plaintiff its agents or servant to the defendant". 

Further the defeildailt avers as follows: 



(i) An express term of the said contracts 
for the sale of the said goods was as 
follows: 

"Special note 

Shortages must be agreed 
with tlle dnver at the time of 
delivery and noted on invoice 
for ally claiin to be 
considered by the company. 
The custolner is respoilsible 
for ensuring that the driver 
couples delivery lines 
correctly and fo-r dipping - 

checking and testing of the 
lorry and his own tanks 
before and after delivery". 

(ii) In breach of the said express term by 
which actual delivery at tlle defendants 
premises and into its storage tanks was 
to be made, the Plaintiff its agents 01. 

servants failed to deliver the said goods. 

(iii) By reasoil of the matter aforesaid the 
defendant is not liable for the said sum of 
$5  18,098.00" 

The defeildailt also filed a counterclaim which reads in part: 

"Further the defendant avers as follows: 

(I) The plaintiff sold goods to the 
defendant namely diesel oil by the 
illvoices on the dates and for the prices 
set out below:" 
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c'\ Then follows a list of 39 invoices showing the invoice number, the date of the 

invoice and the amount stated therein. At the end of the list a total of $3,744,10 1 .OO 

appears and then the following calculation is noted: 

$3,744,101 .oo 
Less deliveries as per vehicle register (5) 524,055.00 

Add back delivery dated 1 41 1 0197 

C 
The counterclaim goes on: 

"6. The defendant paid the plaintiff the total sum of 
$3,744.01 (sic) for the said goods. 

7. The plaintiff, its agents or servants in breach of the said 
express tenns referred to in paragraph 2 ( 1 )  of the defence 
failed to deliver the said goods sold to the defeildailt as 
paiticularized above. 

8. By reason of the matters aforesaid the consideration for 
the payineilt of the stun of $3,340,681 .OO has wllolly failed 
and the plaintiff has had and received the said sum to the 
use of the defendant. 

AND THE DEFENDANT COUNTERCLAIMS: 

(I) The suin of $3,340.68 1.00 .. .. .... .. .... . .. . ... . ... 7 7 

The relevant statutory provisioils oil which these applicatioils are based are 

Sections 79, (suimnary judgment) a id  Section 238 - striking out pleadings. 
h 

The provisioils are as set out here~ulder: 

"Title 13. Leave to Sign Judgmellt and Defend 
when Writ Specially Indorsed*. 



*Judgment on writ speciall~ indorsed under S. 14, 
notwithstalding appearance*.#l 

i 

79. (1) Where the defendant appears to a writ of 
summons specially indorsed with or accompanied 
by a stateineilt of claim under section 14 of this 
Law, the plaintiff may on afidavit made by 
lliinself or by any other persoil who can swear 
positively to the facts, verifLing the cause of 
action and the amount claimed (if any liq~lidated 
sum is claimed), and stating that in his belief 

C there is no defeilce to the actioil except as to the 
amount of damages claimed if any apply to a 
Judge for liberty to enter j~tdgnent for s~lcll 
remedy or relief as upon the statement of claiin 
the plaintiff inay be entitled to. The J~tdge 
thereupon, unless the defendant satisfies hiin that 
he has a good defeilce to the action on the merits 
or discloses such facts as be deemed 
s~~fficient to entitle him to defend the actioil 
generally, mav make an order empowering the 
plaintiff to enter s~~c11 judgnent as inay be just, 
having regard to the nature of the remedy or relief 
claimed. 

*Strikii~c; out pleadings*. 

238. The Court or a Judge order ally pleading 
to be struck out on the ground that it discloses no 
reasonable cause of action or answer; and in any 
such case, or .II case of the action or defeilce 
being shown by the pleadings to be frivolo~ls or 
vexatious, the Court or a Judge may order the 
actioil to be stayed or dismissed or j~rdgnent to be 
entered accordinglv. as inay be just ." 

Both sides filed affidavits to s~rbstantiate their positions. In her affidavit, Darlene 

Jackson-Anderson, Purchasiilg and Stores Manager of the defendant adinits that the 

goods as set out ill the 5 invoices noted in paragapll 3 of the stateineilt of claim, i e .  the 
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C , subject matter of the claim, were sold to the defendant for the sum of $5 18,098.00 but 

she denies that they were delivered, and it is this issue which is pivotal to the plaintiffs 

claim. She admits too that the defendant has not paid that sum. 

It is also common ground between the parties that: 

(I) Each of the 5 invoices on which the plaintiffs bases its claim contained 

the following notation: 

"Special note 

Shortages must be agreed with the driver at the 
time of delivery and noted on illvoice for any claiin to be 
considered by the Company. The customer (defendant) - 

is responsible for ellsurillg that the driver couples 
delivery lines correctly and for dipping, checking and 
testing of the lony and his own tanks before a id  after 
delivery. The Company reserves the right to charge 
interest or to adjust the price for exchange rate 
fluctuations in respect of any overdue balance." 

(ii) None of the invoices mentioned in  the plaintiffs claim colltain a note 

indicating that there were sllortages in the deliveries. 

(iii) The sum of $5 18,098.00 claimed by the plaintiff remains unpaid. 

(iv) The duty arising under the ' Special Note' for the correct co~ipling of delivery 

lines and for the dipping, checking and testing of the lo~ry and the tanks before and after 

deliveiy is that of the defendant. 

(v) Wayne Jackson a fonner servant or agent of the defendant s i g ~ e d  all 5 

invoices, the subject matter of the plaintiffs claim, in the section headed "Customer's 

c- Signature", thus acknowledging receipt of the goods. 

(vi) Prior to 30th September, 1997, Wayne Jackson appeared to have and did 

have authority to receive such deliveries and had signed for such deliveries which were 

not questioned. 
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(vii) The first written notification of the termination of Wayne Jackson's 

authority was a letter dated 26th November 1997, which the defendant received on I st 

December 1 997. 
I 

THE PLAINTIFF'S AFFIDAVITS 

The plaintiff relies on two affidavits of Christopher Barrett, the first dated 7th 1 
I 

May 1999, and a Supplemental afidavit dated 7th July 1999. In addition to those facts I 

which are common ground these affidavits allege the following facts: 

C: At no time did the defendant agree or seek to agree that there were shortages in 

the deliveries regarding the claim for $518,098.00 or the counter claim for 
- 

$37744, l o  l .oo. 
The gas oil valued at $3,744,101 .OO the basis of tlie defendant's counter claim I 

was delivered. 

THE DEFENDANT'S AFFIDAVIT 

Darlene Jackson-Anderson, the Purchasing and Stores Manages of tlie defendant 

Company deposed to the only affidavit filed by the defence. In it slie ~nade the 

following statemelits in defence: 

Whilst admitting that during tlie periods September 2, 1997 to November 4, 1997, 

the plaintiff sold gas and diesel oil valued at $5 18,098.00 she denied tliat the goods 

were delivered at tlie defendant's premises. 

The records of tlie Cornpany support this allegation in that they reveal tliat the 

motor vehicle registered 3482 CC which is alleged to have delivered tlie goods did not 
f -  ,, 

\ -  - enter- the defendant's premises during the abovementioned period. 
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The dipstick reading of the tanks where the goods should have been delivered 

showed no changeiduring the relevant period, and the condition of the pump showed a 

"lack of use for some time". 

The investigations by the Police and the defendant suggest that Wayne Jackson 

and the plaintiffs driver conspired to steal the goods. 

At the time of the conspiracy Wayne Jackson was not authorised to receive 

delivery of the goods. 

Both men have been arrested and are awaiting trial. 

The absence of notification or agreement regarding the shortages is due to the 
- - - 

conspiracy between the plaintiffs driver and Wayne Jackson. The authority of Wayne 

Jackson to receive deliveries was terminated on 30th September, 1997. 

There is also the bald allegation that the plaintiffs driver Joel Wedderbum knew 

of the temiination, but nothing is said as to how he would have known. 

THE SUBMISSIONS ON BEHALF OF THE PLAINTIFF 

Mr Earle puts forkvard tlie following arguments in support of his sumlnons: 

fa) On the Issue of Surntnary Judgment 

The defence is untenable. 

The issues raised i~ivolved a pure questioii of law, that is, whether there had been 

a delivery of the goods sold. Therefore in keeping with the decisioti of tlie Coutt of 
f- ' 
!. Appeal of Trinidad and Tobago in Trinidad Home Developers Ltd v 1 .M.H. Investment 

Ltd 39 WIR 355, tlie Court should decide the issue on tlie hearing of this summons. 

That decisioti was applied by the Coilrt of Appeal in Peter Williatns (Snr) et a1 v 

United General Insurance Co Ltcl SCCA No 82197 judgnient delivered June 1 I , 1998. 



9 c) In doing so the Court held that the principle extended to applications under Section 79 

and 238 of the Civil Procedure Code. 

A seller who is required to deliver goods at the premises of the buyer fillfills his 

obligation if he delivers them there to a person apparently having authority to receive 

them. Galbraith and Grant Ltd. v Black [I9221 2 K B 155, Benjamin on Sale of 

Goods 4th Edition paragraph 8-22, Chitty on Contracts 26th Edition paragraph 4840. 

At all material times Wayne Jackson appeared to have the authority to receive 
C. the goods on behalf of the defendant and he had signed all the relevant invoices in the 

appropriate section. - 
-- 

Ostensible or apparent authority is the authority as it appears to others - per 

Lord Denning in Helv - I-Jutchinson v Bravhead Ltd. [ I  9671 3 All ER 102. 

Wayne Jackson was represented as having ostensible or apparent authority by 

virtue of his having sibmed the invoices the subject matter of the plaintiffs claim as 

well as previous invoices in respect of which there was no query by the defendant arid 

indeed the defendant had paid for them. 

Jn law notice must be given to a third party in order to tenninate apparent or 

ostensible authority - Willis Faber and Company v Joyce 27 TLR 388. Halsbury's 

Laws of England 4th Edition Volume 1 paragraph 20 1 . 

The defendant had done nothing to terminate Wayne Jackson's apparent 
c- , < authority prior to November 26, 1997. The defendant is therefore estopped from 

denying his authority before that time. 



10 c) Wayne Jackson was acting within the scope of his apparent or ostensible 

authority and therefore even if he was, he acted fiaudulently he still; bound his 

principal Bowstead on Agency 14th Edition paragraph 230. 

Any opportunity to steal or otherwise behave fiaudulently, that may have 

accrued to Wayne Jackson while acting within the scope of his apparent or ostensible 

authority, renders his principal (the defendant) liable to the third party, (The plaintiff.) - 
Lloyd v Grace . Smith & Company [ 19 1 1 - 131 All ER R 5 1 . 

C' It may be arbwed that both the defendant and the plaintiff were innocent parties 

if there were collusio~~ between the agents of both parties. On the facts of the instant 

case the defendant is the one who caused the state of things on which the other (the 

plaintiff) acted aiid therefore the defendant should be the one to suffer - Drew v Nunn 

(b) On the Issue of Striking Out the 
Defence and Counter Claiin 

The Court may exercise this power pursuant to Section 238 of the Judicature 

(Civil Procedure) Code L,aw or under tlie inherent jurisdiction of the Court. 

In view of those facts which are common ground between the parties, the defence 

and counter claim should be struck out. Moreover the affidavit in support of the 

defendant's application shows that the defendant has no sustainable defence. 

There are 3 essential issues to be decided: 

"(1) Whetlier or not the Defendant is liable to the 
Plaintiff ill the sun of $518,098.00 for goods sold and 
del ivered. 

(ii) Whether Wayne Jackson had ostensible or 
apparent authority to ackilowledge the receipt of the 



said goods on behalf of his principal (i.e. the 
defendant) thereby estopping the Defeodant from 
denying liability in the said sum of $5 18,098.00. 

(iii) Whelher or not the Defendant is entitled to a 
cowlter claiin of $3,340,68 1 .OO as against the Plaintiff' 

There is 110 arguable defence. 

The Si~binissions On Behalf of the Defence 

Mr McBean puts forward the followiilg points: 

1. On The Applicatioil for Summary Judynent 1 

(a) Tllere are issues of law, and issues of fact to be tried in the instant case. 

The Triable issues of fact are: 

" ( 1 )  What role was played by the Plaintiffs agent (the 
driver of the vehicle assigned to deliver the fuel) in the 
diversion of the fuel fro111 the defendant's premises. 

(ii) Where a id  i~nder what circumstances did Wayne 
Jackson the Defeildant's agent sign for fuel? 

(iii) Did Wayne Jacksoil ever see the goods for wllicll he 
purportedly acknowledged receipt? 

(iv) What happened to the fuel or diesel oil which the 
Defendant alleges never acti~ally reached its premises? 

If the evidence showed criilliilal activity by .the plaintiffs driver and if Wayne 
,-' .., 
f ') 

, 
Jacksoil signed for the goods at some place other than the defendant's premises, then 

the legal sitiratioil would be quite different froin that advanced by the plaintiff. Hence 

the issires a.re not pure issues of law. 

(2) 011 the Application to Strike Out 
The Defence and Counter Claim 



Whether considered pursuant to Section 238 of the Judicature (Civil Procedure 

Code) Law or the inherent jurisdiction of the Court, this application inust fail. The 

defendant's claim that the goods were not delivered is a valid defence. The defendant 

does not rely on shortages in delivery as suggested by the plaintiff s counsel but upon 

non-delivery. 

C! THE COLIRT'S ANALYSIS AND CONCLUSION 

The Standard of Proof in Summary Judgnent 
- -- 

In Ricci Bums Ltd v Toole 119891 1 WLR 993, [ I  9891 3 All ER 478, the Eilglish 

Coi~rt of Appeal defined the standard of proof il l  sirininary jitdgment as follows: 

''[Ill (has been described as requiring 'no 
reasonable doubt' in Jones v Stone [I8941 AC 122, 
124 per Lord Halsbury) 
. . . . . . . .  Sudgnent, when entered, is final, apart fro171 
appeal. A reasonable doubt as to the possibility of 
success of the defendant on some issue of fact 
raised on the affidavit evidence must preclude 
summary judgment against hirn because the doubt 
cannot be resolved in the summary proceedings, 
and the defendant would, if judgment were given 
have no opportu~i~ity of yroviiig that he was against 
the apparent probabilities, right on that issue ... the 
defendant ca~ulot be denied the right to coiltest the 
issue. If the case put foiward by the defendant is 
such that the Court regards it as suspicious. 
... Conditions maybe imposed on the leave to 
depend. 
... The imposition of the condition will impose 
some test 11pon the honesty of the defendant's 
purpose in advancing the defence and provide some 
protection to the plaintiff '. 



This issue has been also put from the perspective of the defendant showing cause 

why summary judgment should not be entered. Ackner LJ, as he then was, had this to 

say in Banque de Paris et des Pays-Bois (Suisse) SA v de Norav [I9841 1 Lloyd's Rep 

21 at 23. 

"It is of course trite law that Order 14 proceedings are 
C' not decided by weidiiiig the two affidavits. It is also 

trite that the mere assertion in an affidavit of a given 
situatioil which is the basis of a defence does not, @ 
facto, provide leave to defend.. The court must look 
at tlie whole sitilatioil and ask itself wlietlier the 
defendant has satisfied the court that there is a fair or 
reasoilable probability of the defeiidaiits having a real 
or bona fide defence". 

In National Westminister Bank plc v Daniel [I9941 1 All ER 156, the English 
Court of Appeal adopted the test propounded earlier by Ackiler LJ. In doing so 
Glidewell LJ said at 160: 

"I regard the test fonnulated by Webster J in 
[Paclantic], with respect to him as being too narrow 
and restrictive. I think it right to follow the words of 
Ackiier LJ . .. or indeed those ... of Lloyd LJ in 
Standard Chartered Bank v Yacoub; is there a fair and 
reasoilable probability of the defeildailts having a real 
or bona fide defence? Lloyd LJ posed the test: is what 
tlle defeildaiit says credible? If it is not, tliere is no 
fair or reasonable probability of him setting up a 
defence ." 

,\ - 
Earlier ia Crowii House Engineering v Ainee Projects Ltd ( 1  990) 6 Const. 

LJ 1-41 at 154, Bioghain LJ sounded a wan~iiig regarding llle use of applications for 



He said: 

"The high cost' of litigation, and the premium on 
holding cash whea interest rates are high, greatly 
increase the attractiveness to commercial plaintiffs of 
procedural short cuts such as are provided by Ord 
14 (summary- judgment) and Ord. 29 R 12 (Interim 
Payments). A teclmical knockout in the first rotmd is 
much more advantageous than a win on points after 
1 5. So plaintiffs are imderstandably tempted to seek 
summary judgment or interim payments in cases for 
which these procedures were never iilteilded . . . 
... Ord 14 is for clear cases. that is, cases in which 
there is no serious inaterial factual dis~ute and , if a 
legal issue, there is no more than a crisp.-legal - 

qi~estion as well decided summarily as othenvise". 
(emphasis supplied) 

Otller Legal Priilciples Applicable 

I adopt the test stated in National Westmillister Bank plc v ~aniel@u~ra) .  I also 

accept the varioirs stateineilts of legal priilciple so ably enimciated by Mr Earle in his 

sub~nissions and in particular: That if these is an issue of pire law the Court should 

decide the issue. Trinidad Hollle Developers case, (supra): That where a seller who is 

required to deliver goods at the premises of the buyer, delivers them there to a persoil 

having apparent airthority to receive them, he fulfils his obligatioil Galbraith and Grant 

v Black (supra); that notice should be given to a third party in order to tellnillate 

apparent or osteilsible authority, Willis False and Coinpaily v Joyce (supra); the dictum 

7-  

of Lord Deiuling in Hely Hutcllinson v Brayhead (supra) and that a fraudulent agent 

( i may still bind his principal. 

I ain aware of the danger of according a dictum a quasi - lepslative status, but I 

accept the words of Lirsl~ LJ ill Galbraith and Grant Limited v Black [I9221 2 IU3 155 at 

157, cited by Mr Earle as being a conect stateineilt of the law. He said: 



"A vendor who is told to deliver goods at the 
purchaser's premises discllarges his obligations if he 
delivers them there without negligence to a person 
appareiltly having ai~thority to receive them. He caulot 
know what authority the actual recipient has. His dutv 
is to deliver the goods at the proper place and, of 
course, to take all proper care to see that no 
~lilauthorized persoil receives them. He is under no 
obligatio~i to do more. If the purchaser has been 
~mfortunate enougll to have had access to his premises i 
obtained by some apparently respectable person who I ! 
takes his goods and signs for them in his absence, the I 

I loss must fall on liin~, and not on the innocent carrier or 
- - - 

ve~ldor". 
(emphasis added) 

Mr Earle's submissions ovcrlook the fact tliat the defendant's case challe~iges the 

ingredients for a successfill denial of liability by the vendor as outlined above. 1 

The defendant alleges that the goods were in all probability not delivered at tlie 

defendant's pre~nises. It asserts too that the plairitiff s carrier did not act witliout 

negligence, but tliat lie corispired with Wayne Jackso~i to defraud the defendant. That 

would make both agents joint tolt feasors and therefore without a f~rll trial in which all 

the facts are aired it would be impossible to say which principal, if any, could escape 

liability or be less to blame. 

In the KOURSK P. 140 AT 15 1, 156 A N D  1 59, the 
followiilg principle is stated: 

"Persolis are said to be, joint tort feasors when their 
respective shares in the co~~ltnission of the tort are 
done in fi~rtherance of a coinlnoil design" 
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(-: The defendant is saying contrary to the dictum of Lush LJ quoted above, that the 

plaintiffs agent is anything but an "innocent carrier". Mr McBean's pointing out that 

the defence is one of non-delivery not mere shortages, gives force to the claim that there 

is an arguable defence. 

Mr Earle laid stress on the terms of the special note contained in all the relevant 

invoices. To my mind that would not alter the reasonableness of the defence, if Wayne 

Jackson and the plaintiffs agent were conspiring together to defiaud their principals or 

r' 
the defendant alone. 

L- ' The case of E and E Thomas v H.S. Alper and Sons [I9531 CLY 3277, The 

Times June 26, 1953, is instructive on the issue of the parties making their ow11 rules 

regarding delivery. Tlie note in the Current Law Year book reads as follows: 

A consigvnent of boxes was sent by the sellers to the 
buyer's premises. The van-driver being unable to 
find anyone to take delivery unloaded the boxes and 
drove away. The buyers refi~sed to pay for the goods 
011 the g-ounds that they had not received them and 
that in any event they were protected by a clause in 
the contract of sale which provided: 

"Proof of delively will only be accepted 
when a delivery note i s  signed by the 
company's receiving clerk" 

Tlle County Court judge found that the goods had 
been delivered and gave judgnent for the sellers for 
their price. The Court of Appeal (Evershed 
M.R. Birkett and Ro~ner LJJ) dismissed the appeal. 
Held that althoi~gh the parties might agree between 
themselves that the production of a signed delivery 
note should be a condition precedent to a claiin for 
payment, they could not by such a clause oust the 
court's jurisdiction to decide the case accordiilg to 
the ordinary rules of evidence" 
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The Court's Ruling; on The Application 

for Siumnan, Judmeilt 

I hold therefore that the special note on the invoices that: 

"Shortages must be agreed with the driver at the 
time of delivery and noted on the invoice for any 
claim to be considered by the company" 

does not oust the jiuisdiction of the Courts in this matter, Inoreso as the defence is one 

of non-delivery not shortages : and filrther fiaud vitiates everytling; and if the plaiiltiff s 
I 

- driver is guilty of fiaild that would prevent (he plaiiltiff, his principal f?om relying on 

such a protective clause. 
-. 

Moreso, the very passage in Halsbury's Laws of Ellgland 4th Edition Vol. I 

paragraph 20 1 cited by Mr Earle shows the importance of the boila fide of the persoil 

dealiilg with the agent who has osteilsible authority 

It reads thus: 

201. Third person led to believe in authority The 
cases in which notice of terl~iination has bee11 held 
to be necessary are, in general cases in which the 
third person had been induced to believe through 
the act of the principal that the agelit had authority, 
and therefore depends on the principle of apparent 
authority. ... In such cases, in the absence of actual 
notice or of constructive notice by lapse of time, or 
other indications the principal will remain liable to 
those dealing in good faith with the agent on the 
ass~unption that his authority still continues. 

(emphasis mine) 

C 
If as tlle defendant alleges, [he plaiiitiff s agent acted fi-auddel~tly he would not 

have been dealing with Wayne Jackson in good faith 

1 find therefore that there are serio~ls issues of fact to be tried: as to whether the 

plaintiffs agent actually delivered the goods at the defendant's premises, and whether 
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C' there was a conspiracy between him and Wayne Jackson. In the circumstances, I do 

#' not think that this is a proper case in which to give summary judgment and so the 

application is dismissed. 

The A~plication To Strike Out The Defence - 

The principles governing such an application are similar to those of one for 

summary judgment. Thus it is a basic rule that where the application is made on the 

basis that no reasonable cause of action or defence etc. is disclosed, it is only in plain 
I ( and obvious cases that this jurisdiction should be exercised - per Lendley MR in 

Hubbock v Wilkinson [I8991 1 QB 86 at 91. A few years earlier in Attorney 
- - - - - 

General of Duchv Lancaster v London and N.W. Railway [I8921 3 Ch 274. The 

English Court of Appeal held that this procedure under Order 18 v 19 (the equivalent of 

our Section 238) should only be used when it can be clearly seen that a claim or answer 

is 011 the face of it "obviously u~isustainable". Nor is it a proper exercise to embark on a 

minute and protracted examination of the documents and facts of the case to ascertain 

whether the plaintiff (and by the same token the defendant) really has a cause of action 

(or a defence). 

Lord Pearson, in Drummond-Jackson v British Medical Association [I 9701 1 

WLR 688 propounded the test of a reasonable cause of action, as one with some chance 

of success when only the allegations in the pleading are considered. It has also been 

laid down that so long as a statement of claim or the particulars disclose some cause of 

action, or raise some question fit to be decided by a judge or jury, the mere fact that the 

case is a weak one, and not Iiltely to succeed is no gound for striking it out - Moore v 

Moore (191 5) 31 TLR 41 8. Wenlock v Moloney (1965) 2 All ER 87 1 .  / <- 2 

I find that the defendant has raised an arguable defence and that it is therefore not 

a frivolous or vexations defence. To my mind tliere are issues that callnot be resolved 
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by the affidavits, but will require a full airing in oral evidence which may be tested by 

the'searchlight of cross-examination. 

The application to strike out the defence therefore also fails. In the result both 

applications on this summons are refused, with costs to the defendant to be taxed if not 

agreed. 

Finally, I wish to thank both counsel for their very able written submissions, 

which have made hearing these applications a stimulating and enjoyable exercise. 


