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IN TBE SUPREME COURT OF JUDICATURE OF JAMAICA d
IN COMMON LAW

SUIT NO. C.L. J207 OF 1980

BETWEEN TEE JAMATCA RECORD LIMITED PLAINTIFY
AND MARK RICKETTS DEFENDANT

SUMMONS ¥OR INTERLOCUTORY INJUNCTION

Hilary Phillips and Denise Kitson, instructed by Messrs. Perkins,
Grant, Stewart, Phillips and Company tor tne plaintiff.

Crafton Millev and Nancy Anderczon, instructed by Messrs. Crafton S,
Miller and Company for the defendant.

HEARD:  24th to 28th July, 1990,

X# CHAMBERS
PANTON, J,

The plaintiff has filed a wyrit of summons with an endorsement
claiming, among cther things, damages for breach of fiducizry duety, and
an injusction restraining the defendant from removing the plaintiff‘s
assets and from otherwise interfering with the affairs of the plaintiff.

In this summons,; the plaintiff seeks, among other things, au
injunction to restrain the defendant from remcving the plaintiff’s assets
from its premises; and from acting in the capacity of wmanaging director,
erccutive editor, or in apy wmanagerial capacity, in relation to the
plainriff or in any other manner from interfering in the wmanagewunt of
the plaintiff's affairs.

It should bz noted thot the plaintiff opearates a daily news-
DaPLT .

The affidavits indicate that prior to the filing of the writ
and the imnstant summons, the dofendant was dismissed by the Board of
Directors from his position of managing director and executive editor.

There are allugations and counter-allegations between the parties
as to verious events that have occurred since the newspaper commenced
operations in 1988. Particular reference has been made to meetings held in
1588 and in May, June and July, 1590, The plaintiff ie claiming that there

is in exiscence a valld Beard of Directorse which excludes the defendant.
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n the other hand, the defendant is clajming that prior to July 23, 195C,

he and Yaurice Charvis were th: only valid members of the Board of
Dircetors, ond since thst date thers is a completely wew Bosrd which dowz
ot dociude auy of the membars Jlsted by the plaiaviff, with the wxception
nf Val Hart.

Au thls stage, it is perhaps winecessary for wme ©s gay that my

tage an thic point de not to resolve the lssues of fact or law that exist,
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That ds 3 matter for thwe trial of the action, My duty is Iirst and

forcaost to see if there iz a serious issue to be tried. It carnot be

parties ag Lo the defendant’s
use of the pleodntiff’s wmovey. 1o ome cas-, there i an allegstion that
he heg oot accounted for $230,000;5 in another case, it is sald that he
has cooverted a personzl I~zn of $250,000 inte 4 loen in the name of the
platstiff. The defandani has offcred an explacvation bub that las uot
saotisfied the plaintiff. 1 heve waded through the documentary wahibits
and I see pothing to cubstantiasts the Jdefendont's response to the allegae-
tions im rolation to thess sums of money. In my judgment, the position
of the plaintiff dous not appear to be frivolousz, Ou the coubrary, there
are substantial issucs rolsed for tricl so far ns the breach of fiduciary
duty is concaerned.

In this situation whore there are fssucs veolatdng to trust

iomissed the defeadant

[=%

petwoen the parties, and zhe de facto Sovard has

from his managerial position, thoe guestion arises as te wherher hoe can be

aliowed by the Cour: te work inm the positiou from which he was dismissed.
At this stuge the Coure hag to consider the balaace of conve-

niznc: to the parties and the vature of the injury which the dofendant on

the one pand would suffer if the injuuction was granted and be should

ultimately tucn out to be right; end thut which the plaintiff on ithe other

nand wight sustzdn if the injunction was refused and the plalntiff should

&

vicimataly turn out to be right,



If the injunction is granted and the defendant in the end is
proved right; it would seem that damages would be an adeguate remedy.

His loss would clearly be quantifiasble 1u terms of lost earnings. His
reputation would not be injured. It would probably soar sg he would
have been vindicated.

On the other hand, if the injunction is refused and the plaintiff
is eventually proven right, it would secem to me that damages would not
be an adequate remedy. Az indicated carlier, the plaintiff operates a
daily newspaper. In wy view, such operations require the presence of a
mgunagling directer who hag the coufidence of the de facto Board of
Directors. If there is no such confidence, there can hardly be expected
to be confidence in thoe newspaper and its operations so faxr as baukers,
creditors and the general public are conceruned. It seems to me that in
such a situation, lrreparable damage te the plaineiff would be a strong
probability.

I consider furtheyx the question of the preservation of the status
quo which is an imperative featurs of injunctions.

Er., Miller, learned attorney-at-law for the defendant; has urged
me to preserve the status quo as it was up to Jume 27, 19%0,

L caanot turn back the hands of time. Since that date there have
bzen other events on both sides. I ought to look at the factual situatilon
today =znd in doipg so I am constraiced to cbserve that there is a Board
of Directors in charge. There is legal authority on which the Board may
rely for its existence., ITts legality 1s probebly unchnllengeable. The
status quo that is to be preserved is that which exists today.

In all the cilrcumstances, the Court has no alternative but to
grant the injunction until judgment in the substantive action or further
order. In view of the peculinr position of the defendant in being the
fourder of the newspaper, and alsc in view of the nged for an inmstitution
such as this to have no doubt surrounding its existonce and operations,
there seewms tu be the need for an early trizl dﬁ the sction brought by
the plaintiff. T would suggest to the parties thar efforts be made to

have the watter tried within the first wonth of the next term.
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Looking at the specific requests in the sumaons dated July 5,
1993, I am ruling as follows:

[~ux Paragraph (1) is too wide. The evidence indicates that the defendant
hzs the plaintiff’s clectrogreph scanner in bnis possession. order
therefore in relation to this puragraph is thar -

"The defendunt is rewtreined, whother by

himself, his servants or agents or other—

wise from dealing or parting with the

electrograph scanner, the property of the

plaintiff to any other person except the

plaiutiff.”
Paragraph (2) of the cumaons as amended on July 25, 1990, is granted
78 prayad,

(/M\

R Ravagraph (3) i granted in 2 liwited way. It is also varicd. The
crdsr io that -

“The defendanc is to facilitate the removal
of the electrograph scanner by the plaiutiff
from Skibe Avenue, St Andrew durinyg the waek
commencing July 29, 1990, or at such later
cime as may be agreed between the parties.”
1f any problem should arise in relation to the removal of this
equipment, the paxtiasz ave ot liberty to opply to the Isurt for specific
P directdons. It ig hoped that good sens: will prevail and that no problems

The plainciff, in having its request substantially granted, is

2o zive the usual undertaking as to damages.,

The costs of this applicztion are to be costs in the cause.

Certificare of counsel praantad.




