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iN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN RQUITY

BULIT NO. E.R.C. M199 OF 1992

IN COURT

IN THE MATTER OF ALL THAT PARCEL of land
jbpart of TERRA NOVA No. SEVENTEEN WATERLOO
ROAD, IN THE PARISH OF ST. ANDREW, being
the Lot numbered Nine on the Plan of Nos.
13, 15, and 17 Waterloo kcad, aforesaid
depcsited in the Office of Titles on the
4th day of January, 1946, of the shape
and dimensicns and bhutting as appears by
the Plan thereof hercunto annexed and
being the land comprisecd in Certificate
of Title registered at Volume 477 Folio
GC of the kegister Book of Titles now
known as 16 Merrick avenue Kingston 10
in the parish of St. Andrew.

AND
IN THE MATTER OF RESTRICTIVE COVENANTS
NUMBERED 5, 6 and 10 respectively, affecting
the user hereof.

AND
IN THE MATTER OF the Restrictive Covenant
(Discharge and Modification Act).

hiss ilillary Phillips and Mrs. Denise Kitscn instructed by Messrs

serking, Grant, Stewart, Phillips & Company for the Applicant,
tdoac Equipment Limited.

“r., Clifton Daley, Miss Carol Vassell & Mr. Dwight Dacres instructed
by aley, Walker & Lece Hing for the First Respcndent Objector
Reith katherford Lamb.

my. Michael Hylton and Miss Debbie Fraser and Mr. Patrick McDonald
instructed by Myers, Fletcher & Gordon for the Second Respondent
Objector, Terra-Nova (1982) Limited.
Heard: June 17, 24, Ncovember 22, 23, 1593
& January 28, 1994.

LENGIIN, J.

This is an applicaticn by Originating Notice of Motion on
hehalf of Midac Equipment Limited under Secticn 5 of the KRestrictive
Ccvenants (Discharge and dMcdification )Act seeking the following

vizelarations:



,sﬁz—

1. Whether all that parcel of land now
known as 10 Merrick Avenue part of
Terra Nova number Seventeen Waterloo
Road, and being the land ccmprised
in Certificate cof Title registered
at Velume 477 Folio 90 of the kegis-—
- ter Book of Titles is affected by
<;) the restrictions imposed by Instrument
of transfer numher 90867.

2. What, upcn the true construction of the
said Instrument cf Transfer, is the
nature and extent of the restrictions
thereby imposed and whether the same
are enforceablce, ané if so, by whom."

The applicant is the registered proprietor of lands compriscil
in Certificate of Title registered at Volume 477 Fclio 96 of the
<;) Legister Book of Titles being all that parcel of land now known
as 10 Merrick Avenue, Kingston 10 in the parish of St. Andrew.
The applicant acquired title tc these lands by Instrument of Transfer
reyistered on 20th July, 1981 and the Certificate ¢f Title states

as follows:s =

"The abovenamed Mary Connelly Christie
ccvenants with Frank Merrick watson
the Registered proprietor of the remain-
ing lancd comprised in Certificate of

— Title registered in Volume 480 Folio

(_} 51 abcve menticned his heirs executors
administratcrs transferees and assign
to cbserve the following restrictive
covenants.” cf which Nos. 5, 6, and 10
are in the fcllowing terms:z-

"5. That the land shall not be used save
for residential purposes cor any
purpose in respect theretc.

6. That nc owelling house shall be
erected ¢n the said land at a
ccst or value cf less than £1700
including any used cut-buildings.

- 10. That nc church, schcol, tavern, livery,
(hj stables c¢r «ffensive trade business
or <ccupation shall be permitted cn
the s2id lands.”
The first and second chjectcrs are the registered cwners of cther
lands forming part of the "Terra Nova® estate and their certificates

siv'w that their estates are subject to incumbrances not all of which

@r.: identical to those of the applicant. Indeed there are no restric-




tive covenants on the Certificate of Title of the seccond objector.
The relevant conveyancing history may be summarised as follows:
ry Certificate of Title registered at Volume 480 Folio 51 lands were
racistered in fhe name of Frank Watson. That the said Frank Watson
suli-divided the lands then comprised in Certificate of Title regis-
terod 480 Folio 51 and transfer the lands comprised in Certificate
«f Title registered at Vol.477 Folioc 90 tc Mary Connelley Christie
iy way of Instrument of Transfer No. 70867 dated the 3rd April, 1947.
~vary Connelley Christie died and the said land was transferred by
hir personal representative, Kathleen Avis Christie, to Norbrock
#furniture Company Limited by way of Transfer No. 288184 dated 1lth
~nd registered cn 13th July, 1972. The said land was transferred
tc the applicant.
The land formerly registered at Volume 479 Folic 78 and ownedl
Ly deith Lamb was part of land registered at Volume 480 Folio 51 and
wre cut off and transferrecd by Frank Watson to Hubert and Ivy Lowe
wh» covenanted with Frank Watson the registered proprietor of the
rewnining land comprised in Certificate of Title registered at
Vol. 480 Folio 51 his heirs, executor, administrator, transferees
and assigns to observe, inter alia, the following restrictive
covenantz -
(4) "The said land shall not be used
save for residential purposes
Or any purprse in respect thereto:"
By Instrument «f Transfer Nu.70867 dated april 3, 1947,
¥ronk Watscn transferred tc Mary Christie the lands comprised in
the said certificate of title subject t¢ the incumbrances noted
therecn and being a porticn of the lands registered at Volume 480
¥.1li. 51. The instrument cf transfer further states:
"And the said Mary Ccnnelley Christie
ccvenants with the said Frank Merrick
Watson his heirs, executcrs administrat-rs,
transferees and assigns to, okserve the .
restrictive covenants set out in the schedule
hereto".

The schedule contains ten restrictive ccvenants including

numbers five, six and ten which I have already stated supra.




The Kestrictive Covenants (Discharge and Modification)
ket sc far as is relevant provides as follows:-
Secticns "5. The Supreme Ccurt shall have power
on the applicaticn by mction cf the
Town and Country Planning Authority
or any perscn interested -
(a) t¢ declare whether cr not in any
paxrticular case any frechoeld land
is affected by a restriction imposed
by any instrument; cr
(b) t» declare what, upcn the true
cnstructicon of any instrument
parynorting to impose a restric-
ti~n, is the nature and extent
of the restriction thereby imposed
and whether the same is enfcrcceable
anc® if sc, by whom.
6. An Order may be made under this aAct notwith-
standing that any instrument which is
alleged to impose the restriction intended
tce Le discharyed, modified, or dealt with
mey not have leen preduced to the Court,
cr the Judoe in Chambers, as the case may
be, and the Court or Judge may act on such
evidence f that instrument as the Cocurt
or Judge wmay think sufficient.®
At the very outset ir. Daley made a preliminary objection
t the hearing cf the moiticn on the basis that all the parties
are not before the Court; and the status cf the applicant merely
wepends upon a Cunsent Orcer which permitted it to bring the proceca-
in s, I dismisserd the preliminary peoint sincae it was abundantly
clcar that the statute ¢ove the applicant a right to bring the
Trrceedings.
#iss Fhillips with her usual clarity and skill submitted the followin .
1. The pburden cf the Restrictive Covenants will only run with
the land in Equity and be enforceable against it if it has been
wuae for protecticn <f the covenanted land which lana has been clearly
icentified.
Zo The cnly perscn who have the benefit of the ccvenant is Frank
wetson while the ¢nly rwerscn upon whom the buraen exists would have
~itn Mary Christie. The words used in the Instruwent of Transfer
v n.t annex the benefit cf the cuvenant to any particular land.
3. For an indivicual to be entitled tc the henefit of a Restrictive

Covenant he must he an express assign of the Lenefit of the Restrictive

Ccvenant and of scme or all of the land for the protecticn of which

it wag taken.




- 5 -
4w Just because therc is a subdivision does nct make it a
ruilding Scheme. There must be reciprocity of clhligations which
the parties are aware of at the tiﬁe‘of“puféhasc.‘ The mere laying
of ;ropgrty in lcts =nd the faking of varidus»covehants frcm purchasers

is nct sufficient to imply a Building Scheme.

Mr. Daly with Jexterity and skill made the fcllowing
subrissicns:
i The application was nct bonafides and irrelevant to the issues
jcined between the obhjector and the applicant.

As I indicate? supra, the applicant has 2 right to come tc
Court on Moticn in respect cf the determinaticn <.f his right and
thirefore I cannot accept his submission that the matter should
Le stayed.
Za ky reason cf the cperation cf the Registration ¢f Titles Act
the transferees cf any «f thcse lcots are becund for the benefit of
tn-ir heirs énd successcrs tc cbserve these restrictive ccvenants.
Loy of them is entitled to resist its remceval on breach.
3. The woerds on the transfer are adequate to annex the bLenefit
+.£ the ccvenant. Prcvided the instrument is under the Reqisfration
~f Titles Act where therc is a subdivisicn of land every covenant
taken by the transferece enures for the Lenefit of part cf the
remaining land whether «r nct any appropriate words «f annexation
nre used,
Liw i» Building Scheme is implied by law since ¢ne cculd nct have
these various lots laid cut without having a bBuililing Scheme approvec.
There 1s also evidence of an instrument relating to a building scheme
cespite unsuccessful efforts of the chjector to find it.

There were no submissicns ¢n behalf of the Seccnd Objector
~ni Ccunsel in fact statec that there was no chjecticn tc the appli
caticn.

I propose to 'enl with the submissicns on hehalf of the
first objector.

I accept as relevant and apply the following eloquent state-
ment from Cozens —~ Hardy Mk. in the celebrated case <f Reid v. bicker-

staff (1908 -~ 10) AER 258 at p.300s




"If on a sale of part of an estate

the purchaser covenants with the

vendor, his heirs and assigns, not

to deal with the purchased property

in a particular way, a subsequent
purchaser cf part of the estate dces

not take the henefit of the covenant
unless (2) he is an express assignee

of the covenant, as distinct from
assignce of the land cr (b) the
restrictive ccvenant is expressed

to be for the benefit and protection

of the particular parcel purchased

by the subsequent purchaser. In the

case 0f (a) of course the subsequent
purchaser can sue. In the case of

(b) the benefit of the covenant jpasses

to the purchaser whether he knew of

its existence or not. It is in the
nature of an easement attached to his
property as the dcminant tenement.

Fut unless either (a) or (k) can be
established, it remains for the vendor

tc enfcrce or abstain from enforcing

the restrictive covenant. For example,

I sell a piece of land with a ccovenant
that nc put:lic house shall be erected
therecn., I sell the adjoining lct tc

a purchaser whce is ignorant of the
existence of the covenant. I am at

full liherty tc release the covenant,

cr to assign the benefit of it tc any
particular purchaser, or tc deal with

the rest «f my land as I think fit.

It is irrclevant to urge that the per-
fcrmance of the ccvenant would be greatly
for the benefit cf the adjoining land.
The benefit of a covenant capalile c¢f being
annexed to land, but not expressed te be so
annexed either by the deed containing the
covenant ¢r by scme subsequent instrument
executed Ly the covenantee, does not pass
as an incident of land cn a subsequent
ccnveyance.® Sece henals v. Ccwlishaw.
(1878) S Ch. U 125 and Rogers v, Hosegcod
(18G0) 2 Ch., 288.

- (emphasis. pine)
There were in the instrument of Transfer tc Mary Christie

n words stating that the restrictive covenants therein were intendec
fr the benefit «f any land retained by Frank Watson. As apparent
fror subbsequent transfers cn the kegister c¢f Title, lana was retaincd
¥ the vendor. It is not known whether lands remained in their

hinds thereafter. Furthermcre, the Inétrument f Transfer tc Hubert
=n. Ivy Lowe contains no express assignment by Frank Watscn of any
rishts granted to them by Mary Christie's covenants and there is

no evidence c¢f any subsequent assignment of such richts to Keith Lani:.




As Lord Jauncey jpointed out in Jamaica Mutual Life Assurance

fociety v. Hillsborough Ltd. etal  Privy Council Appeal No.4 of 1983

at 1.6 -~ "It is now well established that there are two prerequisitos
of o building scheme namely:-

(1) the identification of the land to which the scheme
relates,; anad

(2) an acceptance by each purchaser of part of the lands
from the commcen vendor that the benefit of the covenants
into which he has entered will enure t¢ the vendor
and tc others deriving title from him and that he
correspondingly will enjcy the benefit of goyenants
entered intc by other purchasers cof part of the land.
keciprocity of chbligaticns between jpurchasers of
different jlots is essential.”

In White v. BIijou Mansions Limited (1938) 1 Ch. 351 Green

fedve at page 362 said:-
"eeeeoos there are certain matters which

muast be [resent before it is possible

to say that ccvenants entered intc by a

nuamber of persons, not with one another,

but with somebody else, are mutually

enfcrceable., The first thing that must

be present in my view is this, therc must

be some common regulations intended to

apply to the whcole cof the estate in develop~

ment. When I say commen regulations, I do

not exclude, cf course, the possihbility that

the regulaticrns may differ in Jdifferent parts

cf the estate, or that they may e subject

tn relaxaticn. The material thing I think

is that every purchaser in corder that this

princij:le can apply, must know when he buys

what are the regulaticns to which he is

suhjecting himself, and what are the regu-

laticns to which other purchasers on the

estate will he called upon to subject themselves.

Unless you have that, it is quite impcssible

in my judgment to draw the necessory inference,

whether ycu refer tc it as an agreement or as

a community of interests imjporting reciprocity

of cbligaticns.”

whether these matters exist may be detcrmined as questions
+ i fact from the relevant circumstances surrcunding the sales by
hw: common vendcr tio the various purchasers.

In my view it can hardly be said that the restrictive covenants
in the transfers before the Court were intended to henefit only the
ilancs therein mentioned and none cther. More significantly there
is nothing in either Instrument of Transfer tc suggest that the

vencors were selling cff a number of lcts as part of a scheme.




Furthermore, there is nothing in either Instrument to suggest
that the purchaser had assumed an chligaticn to anycne other than
the wendors or had acquired the benefit of cbligations incurred
.7 other persons. Tnere is no evidence surrounding the circumstances
£ the sale in relaticn tc advertisements and repreosentaticns, if
any . made to purchasars.,
In the absence ¢©f any such evidence the terms ¢f the Instrum-nt
of “Yransfer alone fall short of what is requirad to estakblish
Crmmunity of interests or reciprocity of cbligaticns between purchascr:

1 accept as relevant tco the instant case the statement of

Goff J.  in Re Wemblev ¥Fark Estate Company Limited‘s Transfer (196€)

Ch. 491 at p.563 and cited with approval in Jamaica Mutual Life

assurance Society v. Hillsheorough (Supra) at p.€ .c..... "te imply

o buiiding scheme from no mcre than a commen vendor and the existenc:
of commcn covenants would De going much toc far.®
Finally Mr. Daly submitted that in light ~f Sec.6 cf the
iwstrictive Ccvenants (ibischarged & Modificatirn) Act the order
ziculd be made in his favour despite his unsuccessful efforts to
rioruce the relevant instrument. In response I must hasten te add
that I am bound to deal with the case upcn the evidence as it stands
sn nwedia conjecture ne matter how attractive this way be.
In applyiny the principles of law to the available eviaence
with the valuable hel) :.f the arguments of counsels ¢n both sides
I finc myself forceo to thé ccnclusion that the arguments of the
¥irst kespcndent Objectcr that a building scheme existed fail:
For the fouregoing recascns I make the following declaraticns:
1. The Pzrcel <f land ncw kncwn as 10 tierrick Avenue,
is not affected by the restrictions imposed by
Instrument <f Transfer numbercec 70867.
2z, Ui cn the true construction of the said Instrument
cf trensfer the nature and extent «f the restrictions
thereiy imp<sed are persconal cnly end are only

enforcecal:le Ly the original covenantcor and convenanto: .

<
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('\ because
J

(a) the benefit was not expressly annexed tc any
cther land

(b) the ccvenants imposed did not enure for the
benefit of any other lands.

(c) the original ccvenantee did not assign the
benefit of the covenant, and

(d) there was no building scheme in evidence at
the time when the covenants were impcsed.

I award Costs tc the applicants against the First Respondent

Objector to be agreed or taxed.




