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UURGAN; J.

Same;xmé aiter uoon on tie 1ULn Apirril, 198Z there wac paudemouium
at 10 Wellingtou Vrive, 5t. asndrew., 1c¢ waz ua 'Cld People's duuiz® aad the
roor of a room on che puilding was on Jiva, £ wus rege period so tae
occupanis nad to be awakedaed aud care taken L0 evacuate tihen from e
premises.

The fire brigade wac called. Thaey were uuible vo fiud tae address. v
They took some 15 to 20 amluutes o arrive, did whac they could, bui it was
a windy day, cne firve spread quickiy, o secriou of tae building was destroyed
aud Chers was no time to save any of the contents. iappily and thanks co
the efrforts of ali no one lost their life.

Prior to thie at about 1.30 p.m. virs Vorma Garrick,; the cook; who
worked at No. 10 for two (2) years, wag tidying the kitchen when she was
attracted to smoke coming frowm the bock of the premises. der investigations
revzaled a huge fire burning a few feet away from the dividing line on the
defendant's premises. She saw a man on the defendant's preumises, who she kaew
as a worker there before, and who she saw working tnere ou tnat day burning dry
mango limbs and other debris under a tree. He wes drinking water from a
short plastic ice cream container. She called to nim to put out the fire as
it could be dangerous and sparks from the fire were already flying in the
areda. His response was to throw on the fire the remaining water in the
container from which he was drinking. The water was incufficient; the fire
had not been put out, it was windy; che was not satisfied; but she returned to

her work. Minutes after that, she said, she heard the shout 'fire'.
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She went outside and saw the roof of the buildiag, situated over a room
used by eight persouns ablaze. Along with others an effort was made to
put out the fire, but the wind was very high and they wet with no success.
The fire that was started was large, it went up in flawes aud had scorched
the mango tree. Water from the gavrden hose was used in an attempt to
put it out bui tfhe 'breeze was blowing' and what was needed was for rhe
fire "to beat out', The worker could have contruiled the fire by thar
metiod, she said, but he made no attenpt Yo do so.
Tae bLurnt home was owned by the Synagogue Trust 2., wheo have now
sued the occupier of the adjoiming prewiszs kaown as 20 Karachi Avenue,
St. Andrew co recover damages occasioned by the fire,
i now set out the relevaat paragraphs of the Statemens of Claiin,
3. "On or abou: the 1Gth April, 1982 the defendant,
his servant and/or ageut placed on his land z houiire
burning sparks from which egcaped from the defeudant's
land and ignited the cghingled roof of the Plainziff's

dwelling house whereupon the said dwelling house was
cousumed by fiames.
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4, The escape of the said sparks and the Fire
rasulting rtherefrom was caused by the negligence of
the Defeadant, nis servaat aud/or agent,

5. As a roesule of th» matters aforesaid the said
dwelling house of the Plaintiff and the contents
thereof wus destroyed by fire and the plaintiff

i

company has suffzrad loss andg damages.

zarticulars of iMeglizence

(a) burning refugc aud other substauce in a laxge
voitfize mear the boundary of tvhe Plaiutiff's
end defendant’s Zand.

{b) Persisting in doing s0 despiie veing warned by
the plaintiff’s servant and/or agent to desisc.

(c) Burning ruboisn is a manner and uader circumstances
where it was manifestly unsaie sc £o do.

(d) Failing to comirol the size of zhe fire.

{e) failing to pravent itz escape oute the plaintiff’s
land.

G. Further and,/or inm the alternative she defendant

izs sevvani and/or ageat failed to conirol the fire thac
it wade on its iand that it esecaped therefrom and causa
a nuisance to the plsintiff theraby occasicuing damage
to the plaintiff's compony.”

fu g



Although the pilaintiff's attornmey indicated he would call two
witnesses he closed his case at the aad of vrs. Garrick's ovidence.

The defendant gave ovidence, nce was bir, Hubeit FPexryy, a Unitced 3tates

cizizen, residing and working as a Production vanagay of Jamaica Flour wills
and the temant and cccupier ¢l 2U savachi Avenws, since July 1973,

apxril; 1982 he lefv nome about 7,30 a.nm,

,, .
i

b gaild tnat on the LJi

and returned at 5.00 p.a.  adfier doark’ and was told something by his wifo
WNo CfaE 4l homne. Guxe day n.e observed that the roef of the neighbour's

house was bugrns Ut aad B2 52w chayved cubers of o firve underueath ohe

ke

wmange trae, whicn was wvout 10 £i, away Irom a water pipe iz his yard,

He wuew the sdenticy of tho poreuvn whe Lit wiae £iwre, bue he ued oot rogues

i
.

6 iastructed ndm to do so. aocy 4id he make any agreesment with him o swoop
up or light a fize, This person was w0t caployoed o him nor was ho bis
servant or agent and hoe did nov amploy the swirvices oX u gardener, taat

day or at ail.

de admitted, howover, Lheab -

(

£

} The land was nearcr one-third of an acra.

()

(0} Theove warz zlmond and maugo trees which shed lzaves
on Lo land.
{¢) Tha: he nad hired soueone to cun down twe almoud Trees

the jear before the ILiv:.

{d) Tazz he moiloatazned o lown and alpe & hdge witdch U665 along
e front arg sidas of fne Lasdu.

(¢) Thoao x¢ was 0% wsual to use f.rae tners fo dispose of
clippings: though there was evidence that fire had been
burnt et chat spot bHofore tivie Le cbservaod when Lo first

d

{y

came To tne premizes ~ thas tey living there he obs.rv
wvidence of firs being burnt at that spoi but was nuevoy

awarc who did itg.

[
e
b

(£} That nis wifc was at hows on the day o the fire and

wag ahe who gave hia soue inforhation,

(it} That te ewployes nme domsstic helper until year 1585,
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nis was the case for tihe defunca.

The Jefence om the pleadings did noil admit paragraph 3 of zha
Statewent of Cluim,so apart Irom puiiiag the plaintifi Co prool, at the end
vf the day it remaioed, onm che iu“;ndént“s cage, that although bhe kuew

the identity of thoe persen wae lic the fire he ofiernd no evidence 28 &0

t
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& Erespasser ol
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the classificacion of tnz porson 45 Lo wieiher Du

SLrUNlger .«

HES. GArTIOR
worker standing by o Jlrs, I accept hoy wvideacs thad ghe pointed out
the davgers to azm end £hat ae vespoaded inadeguatsly and chet he wad soneons
she BAd se2n il Lad Preilses previouslty working as a gardoner. I find thar the

clear inference thao car g2 drawn fyom this evidence is ftaav the £ive was sex

by chis ‘workex'.

Was he taen the servant or agent of the defondanc?

[
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Counsel for the plaiuntiff sraved guiie properly that tho
could not say that the lighting of che fire was an iudependent cct of a third
varty, because he had not zo pleaded; acither wes it the
crogs-examinstion of the plaintiff’s witvess wes conduccad. Tideod, it was

A

& substantive defencc open fo him; oput ou waich he gid woi rely. K

plaintiff, nowever, having boou put to sycef, zlicecad through dMrs. Garcick
that st nad sgca aba there as ¢ worker befovs ang oLt e woo working chewme

a - P _ TN P

ol Lnat day. This woens uwechallengoed as no explanstion was offsrcd about

r

Un that aceount it Decoame sooe wvidence for congidevaticn i

finding fthe ract of whelie® OF HOI A8 W&S AL GEeUT. L acogps Lhet fwo
foorors musc be sstablisucd.
i caat ne was soting on The avner's deholif ws his agoat: aund
Z, thw existoncy of <

Such evidence gs the plaintiff prima focie evidence of these
faectcrs.
Thne defendont himself gove evialdenc: as I have listed 2uove as -
o ER 5 g 3 - A A e ] T P 1 T
(a} to () inclusive, and Jrom such uvidancs I coreclude that 2 wman who

ocoupies 3 acuse plot of such size, wilh toees growlang thoreon, z2nd which hez
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a lawn and a hedge, auwd whe has sufficicut authority to chop down trecs;
a2 man whe works 7.30 a.va. to 5.00 p.m. and i3 on call seven (7) days of the
week, leaving him no time to do his own gurdening, ought mast probably to have

at nls command a gardeusr to meinvaiu fhose surroundings, if not reguloriv,

o)

ther at least cccasionally. The presence of o person on the premises not

authorized at a time when his wife is at home with a dog present prosumably

to scare away strangers is signlficout. The fact alsgo that he has seen evidaenc
of fire at o point where he had previously scen similar evidence of five
coupled with the fact that ihere was no othuer authorised party 1likely o

set it - he has 2o helper - should at leanst have put him on enguiry, if he had
not sanctioned it. He said he kpnew the identity of the person but all these
matters remained unexplained.

I do not accept the evidence of the defeudant thac the worker wae
not his servant or agent and there Is no cogent evidence to repel chis
inference, that he was acting as nis agent. I have locked at the totality
of the evidence czud find that this wan was ceting on the defendant’s request
expressed or iwmplicd in performance of & task delegatad to him, o task which
was being dona for the defendant’s benefit and which was of interaest to the
defendant. A prima facie caose has bean estzblisaned whiecit has not been
rebutted. I find that on all probabilities the worker who set tno fire
was the agent of the defendant.

Counsel for the plaintiff based the claim under several heads,
namely, the Hule in fylands & Fletcher, Wegligence & Wuisancs. Counscl
for the defence attacked the pleadings in that Paragraph 3, he said, did
not meet the rule in Rylands & Fletcner in that it wust be gpecifically
pleaded and he referred to the precedent in Bullen & Leake at page $03
No. 490, Counsel for the plaintiff in his reply said that the Statemont of
Claim was pleaded with 21l parvicularity. Indeed; I hold that Bullen &
Leake contains as it says pracedents and 1s oot expected to be slavishly
followed as long as 21l che necessery partleulars are presené. I find thac
paragraph (3) of the pleadings contailns all the parciculars requived for the

claim and can be relied oz as sucn.



it waz not denied that therz was a fire or that i got cut of
coutrol. ¥ire by dcself is a dangerous Lhing. There waz no deulai that

it was prougnt cn o fhne land to cat f£irs to leaves and triumings o burn
them. The evidence is that it oscaped and did Jawsge te the Plaiutiff
buildiny The defendapnt. however, everred ia his gefomce thet “the use of
cho five coustituted a natural ocdinary wnd reascuablse st ol the
uefendent s pramises.”

Tree rule of blackboursn J. 3 #2he ¢ise whose uace tne rule bearas
is well known bur I will repsei 11 acra.

v persun whe Loy odis own purposs brings oo his
ianua and collects and meope theve anyining
1ikely to do mischief Zf it zscapes wusi Kaap
1€ dn et nils pevil and if hz doez not Jdo so
is prima facie unswarable for 2ll the Jdamago
wlicx is the nazural congeyueuce of ite

caeapE..

It was Lord Qudirms at the hearing in the dousc of Lorde, woo
introduced thoe restriction thad the vule nust wpply only ©o clrcumsiznces
winerw fhe defendant had aade a non-notural uss of che land.

The facr of what is o nowenstural uge elicired uuch argumont frow
Counscl for the dofence, Indeed, fhere iz no zuthorative determaiaation
of what a nonrumotural vser of land way %e and so it has become o question
of fact four tne Judge to deteroine in eeh cuse. This lias spurred defence
counsgel to subult that io making & docisiow comsideraticn musd ba givan €O
all the cirvcumscances of tche time cud place and thas ordizary doaastic use

does not constituts Yaonontursl use’

ef iand. ha argued thet the burning

of push in Jasaice ia cne's backyard iz oo prevalent tiat it bacoses a
nazural use, and should be cousiaered as 4 uatural owvdinary deaesiic use of
ths land exoupiing e cccepier of land frow strdet 1id litgy, zhoudd
dansge ocour.

Fire is one of the elemence like water which is lugally vegarded
as a dangerous thing and consegquenily the principle and fletcher
applies. {(Clerk & .incsell on Toregs L4tn Zd. pers.

The text book speains of fire in the context of the hagiish
situaticn where becausw of clinatic conditions fires are 1it inside nouses
and, following «he rule, five cum in cexiaia circucstances be called
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‘natursl usc’. As Lord Goddord, Chief Jusiice 2o he then wag, said din a

cage where a fire escaped from an opan fireplace and did damage.
9w, P PR N v o - . POV |
fners was an ordinary natural proper evaeryday
use of a fireplace im ¢ room. The fircplace
was there to be used.”

-

Sochacki & Jog & another [1947] All .8, p.345,

This case, however, did uof come undir the rulc of gitrict liabilicy

- = - ) = . )

Decause 6f absueace of & guurd beforu the fireplece and it wes neld rhee
only prooi of unegiigeace could wake the defendant Llicolo.
Jawaics bappdly does noc enjoy the climatic chauges wnick fngland

cujoys and 80 fhe use of five Jor any sueh situanion as Che case above

would wrorely if ab o1l arise. But fire is classified as 2 dangerous thing
in England even though as opea fire is naturcl use ia 2 houos., Ic is the

statute which modifies its sirict flability by moking available tae defence of

A
o
&
0
.

0
.
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&

accldant in certai English Act belng the Fires Proventiosn

HMetropolis Ace 1774, Jawmaice has no oquivalinet Jtaduta,  This brings mo
to the very point ~ if Fire which is used ovdinarily in Englend ic classified

as "a dangerous thing” what classificacion ougnt o be usced in Jumaica

waere fire is

e}

ot in ordinary uce as it is thoere?

watural use of land” means use - something according to uature, or
provided by naturc. Se lecves falling on che ground littering the land and
put inaheap 18 indued a "natural wse', vhat beiug ‘things cceurring
according o matuve’, things happening naturaliy on the  laad. If then thoe
breeze blows and scatters the seaves and Fills the nelghbour ‘e swimning

pocl therwby causing damage to it tuct acoion would vadountedly in my view

be one of "aatural use

and it woulid escape the strict lisbilicy ruic.
Tie uon-netural use commences only wien fire (wmieh is not naturcil v thare)
is piaced in fhe heap znd the wind blows and the sparks £ly and lujury
resulis to the roof by setting it o firc.

As was said by Lord FHoulton, to mak. the rule applicable
iz must be some special us: briaging with iz
inereasced damger to others and must wot merely
be the ordinary use of tiue 1ond or such a use
as is prope; for the geaeral benefit of the

community.”

Rickards vs. Lothian L.R. [1213] A.C. 263 ot paga 784,




Following that languige I would say that ligl

-J

ting o fire in an open backyard

is a "special uge®

walceih has itz dangers in the wind vlowing causing sparks
to fly or danger by way of die fire getiing out of nand and traveiling xo
the aneighoour's land, Can 1t be said cther iv is not o spuociael use - au open

fare lit in an aree where dwelliing couscs aora sicuated?

I councur with Cou.azzl thor Fire is cominouly usad to burn luaves

and twigs in thz cicy. Trus encugh the cuchorities who ars responsible
for reaoving gurbage do not vezard leaves wnd erimeings =5 garbege.  The

garvoge trueks do wot resmove thea fFrom ouw dwillings, so alternacive
aethods have ©o be initice.sd by houscholders which will nor causc harin Lo
the neighbour. sowe  peroons diy aoles aad bury tiem, some 3zp thom iw
4 eorncy or dry fnem oue aud use them asg muich, some perscos more aifiusnt
use incimerators and there wre other alieruatives which though not numzYous,
are availoble. Prevalenes or comawon use could never be 4 standard by wiich
nstural use ic judged and so an opan fire, for whatever PULPOSC, LOWaVLT,
often it is dome, by whatevor numbay of houssholds muse be looked zt in the
same context of what is 2 nom-natursl use. fne act of setting fizo is oot
wething of nmature, it le by itscif dengevous and 1t is being used im =2
manner which ¢Xposes someons 0r sometiing Lo hame 1f it ZECAPED .

lndeed, ag dofeaces Counsel said, consideration aust be given fo glil

L&
e

the civeumsiances of time wnd place, Cirsuastances diffcr and tho daffersnce
and considcvation piven to the spocific cases may well be the cause of an
abserce of an autporative principle, Jamarca hes a tropiecl climats cad tue

scenic beauty whicn our visitors eijoy coms froa the abundancs o
and vegatation wich which we are blessed zod also as an Islaud surroundad

by the sea. From th

i

i

Sea gusis of winds ave forever blowing and arce provalent

in every nook cad cranmy of our Isiand. Yo set fire to your iand and allow it
€C escape by the sca wind or land wind or wiad from the trces can bo nothing
lecs than a nom-natural use of the land. It matters aet whether it ig a fihve
heap in your backyard or a £ire sel in an open land. I 1 my fiading thar in
this cese it was & nom-natural use and sirict liabalicy applics.

-

It 18 wy visw that che “bold apprazcn’ which Counsel urged with

]

IeSpuet o fais aspect of the case, Is mot appropriate to these circumstancaes



The defence pleaded aceident but thie defence tuough 2 scatutory
agland {supra} ie¢ mot available at common Law. the rule being onz o
striet liabilivy. Jamaica has no comparable Stotute.

Also pleaded was ~ Act of God. Mo subaissions werc wmade under this
head and so 1t was decmed to be sbhandoaed, Hotwithstanding, I will uwaal
with it briefly. To avail the defendant the act wust bo something which
“no human forcsight could provide against and sowething which human prudence
was not bound €0 recognize as pessinloe’, A windy doy  in our fazir Island
is soaething avary cne is sound to Tecopnise and walch wvery citdizen ewipecis

-

and cun guard agawnst or take precautions. livs. Garrick seid she poiated

out the fact of the blowing wind and ics Iikely dangers. 1 accept har os
& witmess of Cruth. Thot w pday elearly did noe fall within what can be

This ground aize fails.

Tae plazuniff, Ctherefore, is entitiod o steceed under tho Fule in

fylands & Fletcher. In the ovent, Howaver, that 1 am wrong in finding that

the rule applics, I will g6 on to cousider the claim in ne sligence.

-

The evidence o7 Mrs. Garrick I accupt dn its entireiy. The plodntiff

has set out in tne pleadings five {5) particulars of nwgligenes allsgad.
by

- = a - ~ : o e -t " o ’l'
These I have sci out in wmy Tecitel of the Starcmonc ofF Claza, izugi th

(’?

have attracted her accention, still afrer speoking £o this man ond waening
hin he made o muttsr-ofe-fuct and imsufficicar TREPOLEE ., Thiv zvadenca was
ROt rebvtind as cue defunce called ne such wicness even thouza the identity
of the persom was known o fhe defenuons and noither did no 2ive any account

for his abszucc. Tne defendent owed 2 duty of care o the plaintiff and

failled ©o act as 2 yeasonabls i sl p 2 oughi €0 have actad,
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{2y a Certificate of Title vegisterad at ¥ol. %72 V¥ol. 34

regiscered in the nawe of Synugogue Trust Liud.
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(b) Two aszsssor's Tepores conuceraing whe contoars of
three dwelling houses and fac building situated ar

10 Wellington Drive siigecon 5, as pleaded,

Particulars of Damage

Cust of relastatement of dwelling
house 5886,645.72

Assessor’s fes Te roelnscarement of
aweliling housc 4, 284,00

=
&0

Vatue of destroyed contontsg of
dwelling nouse 37, 5064.00

s 291 G0

et

Apsessor’s fee re contents desiroyed

$111,573,72

[
o
8

The reporis are sddressed o “Lome Insurance Co.™ and the name of

¥

insured as listed thereon ie “United Congregation of Isracliipes®,
Faragraph & of the Aseuded Defonce reads as follows:

"Further and alternatively the Defeadant 3aYs
that if che plaintiff sustained any loss or damage
{wiaich iz nos adwitted) then it has already buon
fully indemnificd against such loss and damags
unider 2 policy of insurance and has lost any right
to brang this action by reason of the subrogation
of this right to its insureras.“

7

Dafenc

t4

Counsel addrezsoed the Courts om subrogation rights in

contracts of Insurance. This had nothing £o do with the matter vefore I g

wiich was, to setwle a ciaim for ualidges DeeasLloned by fire between ~he

[

plainciif and the defendant in vespect of promises on Certificate of Title

Vol., 672 Fol. 34 which named tho plaintiff zs owner. Indeed, the deoctrine

3,

of subrogatioci. applics to fire insurances but thers was nothing in the

evidence zdduced before me o indicate that wither an insurer or insured

-

ere partics to the action. Vague veferevces were wuade by defence Counsel

£

in his address to the nam: of an Insurance Co. om the valuation report
aduitied in cvidence. These reports were admitted in evidoacs by consen:,

as I understood it, ouly for the purposes of proof of valuation of the damage

There is no jurisdietion to settle any matier judiciadlly uniess

is properly before the Court and this aspect ceriainly was not,

s
s
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Accordingly, there will be nc finding.

Winat is the measure of damages!?

Uefence Counsel said it wes the diffevonce between the money
value of the owiaer's interest in the property before and after the damage
was done. Plaintiff said thet the cost of putiing the articls io the same
position as oefore is the accepted and eppropriate neasurs. Tu my view,
the gencral measure of damages is the cost of roplacement or repair.

There is no judicisl avchority to satisiy me that ic should be otherwisa

in this case. The reports emnipited are vuluations on the basis of

replacement cost.
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The plaintifi is en

Judgment will tuercfure be entered for the plaintiff in the sum of

$3111,373.72 witih costs to be agreed or taxed.

3efore parting with chis matter I aust zpalogise £ore € lengthy
delay. The matter was completely forgotten and was only brought to aind
when I was rveceuntly shown a reminder froa plaintiff’s Counsel.

The delay is regretted.

Stay of emecution for siz {5) weeks from today gronted,



