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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMON LAW
SUIT NO. C.L.1992/G161
BETWEEN SYLVESTER GOWIE PLAINTIFF
AN D JAMAICA PROTECTIVE SERVICE

LIMITED FIRST DEFENDANT
A NTD FREDRICK SHAE SECOND DEFEMDANT
A ND GERALD JONES THIRD DEFENDANT

Miss J. Cummings instructed by Gaynairn and Frasen gor PRaintifd.
Miss J. Bennett instwcted by Raphaek Codlin and Company for Defendants.

HEARD: Februany 27, Manch 2, 3, 8, 1995
June 24, 25 and Decembern 13, 1996

KARL HARRISON J.

' The plaintiff brings this action against the defendants to necover damages
gon negligence and/on fon breach of contract,. He alleges that on on about the
15th day of Apnil, 1991 the sccond named degendant the servaad and/on agent of
the finst named defendant negligently assdigned him to guand dutics at certain
premises in the parnish of St. Andnew 4in breach of his contrnact of employment and
as a consequence whereod he was shot and injured. The undementioned arne the

parnticulans of negligence pleaded:

"Particulars of Negligence

(a}  Failing fo take any on any sufficient on ptroper care
fon the safety of the Plaintiff.

(b}  Causing on peumitting the plainlifd to participate

and/on wonk in dangerous conditions knowing he was
not competent Lo do 40.

(c) Failing to warn the plaintiff of any dangen at the
sadld prnemises.

{d) Failing to provide the plaintiff with a baton and
on guand dog and/on gun which ane necessarny fon the
proper performance of the said duties.

{e) Failing To provide a safe system of work."

The plaintiff also alleges that on on about the month of August, 1991 zhe
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degendants unbawfully, wwongfuily and without reasonable and probable cause
Lenminated his employment with the company.

The defendants have pleaded that the plainiifg was employed to the §inst
degendant ad a securnity guard and was, in the cownse of his duty, assigned dutics
on centain premises in St. Andrew. Whike he was at the premises he was attacked
by intruders who, without any gfault on the parnt of the defendants, shot the plain-
Liff causing injurnies.

Further, the defendants denied that the third degendant wrongfully terminated
the plaintiff’s employment by dismissing him,

1t was submitted by Miss Bennett that the plaintiff was injured as a result
of a crniminal act by someone gorn whom the degfendants were not rnesponsible and oven
whom they had no control.

Miss Cummings on the othen hand, contended that the defendants had been
negligent and had breached his contract of employment in that they placed him on
guand duty and did not supply him with the necessarny equipment and protectdon.
Furnthermone, she submitted that there was a high nisk involved 4in guarding a
poLitician's housc.

This Court holds that an employer has a duty of care at common Law to his
employee to provide inten alda, a safe system of wornk dwuing the cowwse of such
employment. He must take reasonable carne for the sagety of his workmen - sce Wilson

and Clyde Coak Co. Litd. v. English [1939]1 AC 57.

This duty does not extend to the protectionof all nisks but only such nisks
as may be neasonably foreseceable on neasonably contemplated, depending on ithe claim
being gramed in tort on in contract. The reasonablLe employern 4s nequined;ﬁggcgg:che
the probable consequences of his act not the possible consequences.

Now, the evidence 4in the instanit case reveal that the defendants are in the
business of providing secundity guards forn business places and residences.

The plaintif4 testified that he was « kenned attendant employed by the defendant
company and that on the 15th day of Apnil, 1991 he was working in that capacity.
As a kennel attendant he was nesponsible fon the care and maintenance of dogs owned
by the company. He contends that he was not a secwrity guand by training and was
sent to pernform secunity guard duties due Lo the fact a guard had not neponted for

duty. he said:
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Yoo the supervison force me off my wornk, M

ekl the supeavison mi not going....Him tekd

mi say mi have §4 do the secuwndity duty...Him

sday anyway mi nuh go up there him a go Lok

Joe williams fine me next morning."
He did comply with the instructions and was taken to the nesidence of Mrs. Joan
Webley., Whikst performing guand dutics he was shot and injured. His dederniption
of what happened 45 as 4ollows:

Yo night come down, Lights on the outside

04 the building. ML nevern hear nothing non

see anything..Nine o'clock mi a patrol

nound the building. They have back verandah

but nound there dank. Agten mi neach by the

verandah mi. hean a gun shot Lick. Aften it

Lick mi nuh sce nobody fon round deh dank.

ML twwn back...and mé §ell mi §oot a burn mi."

He was taken fo the Univernsity Hospital of the West Indies where he was
examined and treated by ¢ Pr. Channer. Thereaften, he maintained that he went on
sick Leave., Whitst on Leave had to attend Annotto Bay Hospital where he necedved
gunther theatment as an out-patient.

Dr. Anchibald ficDonald gave evddence at the trhiak and testigied that the
neconds reveaked that the plaintiff had suffered a gunshot wound to the anterion
aspeet of the middic thind of his Legt Leg. He opined that the infury was not
serndious and that the plaintiff would have been incapacitated fon at Leasi fwo weeks,

The evidence presented was revealed thatl thexe was no wiitten contrnact of
employment between the plaintifg and defendants., He telds the cournd that he was
employed as a kennel assistant but thene 44 also evidence that he could be promoted
Lo the position of a secunity guard in due cowwse. No evidence has been Led that
At was Amplicit in his contract of employment that he could not be ashed to penfonm
guarnd duties whewn the necessity arose.

Thene 48 also no evidence to support the contention that the defendants caused
on permitted the plaintigd to participate and/on wornk indangerous condifions knowing
he was not competent to do s0. Nedither is theae evidence that thene was any goxm
04 dangern at the premises whene the plaintiff was sent. According to the plaintiff,
the shot which caught him came grom next doon. One wonderns therefore, whether a
baton and/on guand dog and/on gun could really have helped him having regard Zo the
mannern in which he was shot.

The question theregore anises. 1s thir a breach of duty of care that creates
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Lability in the defendants? 1 would say that it would be wrong that a man should
be hedd Liable fon damage unpredictable by a neasonable man and equakly it would
(j;\ be wrong that he should escape Liability, howevern indirect the damage, 4§ he fonre-
saw on could neasonably forsee the Anteavening events which Led to its beding done.
It 48 my view and 1 40 hold, that the intervention of a guaman in the particular
cireumstances of this case was not neasoncbly foreseceable. Therne has been no
suggestion that the gunman committed this wnong upon the plaintiff with a view to
gain entry to the premises where he was a guad. A fortiond, the unusual itner-
vention coukd not be said 2o have been within the ncasonable contempLation of the
partics at the time the plaintiff was employed by the degendants. 1€ 48 my
(L\ considened view thereforne that the plainiifg has failed 2o proved on a balance o4
probabilitics that the defendants wene negligent on that they acted 4in bireach og
the plaintif4’s contract of employment.
As to his claim fon wrongful dismissal, the plaintiff testifleds
"Them gdive me three months sdick Leave...l was padd
durning the three months sdich Leave., Whike at home
them send call mi down at the company.....Mr. Shae
tell mi say mi get gined. 1 get no Letten telling
me 1 was fired.”
He also testigied:
(L T nevern netuned to work agten 1 goi the injury.
i 1 never stop a day orn two days ofg the work. 1t
i85 not twe 1 was dismissed because of poor attend-
ance at work."
Joe Wikliams, Dinecton of Administration of the defendant company sadd that
At was brought to his attention sometime in August, 1991 that the plaintif§ was
dismissed but he was unaware who had dismissed him, He also testified that he had
heand of the piaintifg being shot and had nesumed wornking. According fo him, the
plaintitt’s attendance thereagten was noi negulan.
a’ 1t is my considered view that the piaintiff was dismissed from his fob without
cause, He would be entitfed fo two weeks sakany in Lieu of notice under the
Employment [Tenmination and Redundancy Pagments) Act. Although he gave evidence
in chic§ that he earned $500.00 per fortnight he did admit under cross-cxamination
that it was only $250.00 per fortnighl that he eanned. This 48 all he would be
entitled to by way of damages fon his wiongful dismissal.
This was an unfortunate experience for the plaintifg and although 1 have found




against him in nespect of his dnjurnies, it 45 my view, and 1 wowld strnongly
recommend that some ex grnatia payment be considerned by the defendants.,

There shall be judgment gon the plaintiff in the sum of $250.00 with costs
to be taxed Aif noi agreed.

Costs 1o be agreed on taxed at the Resdident Magistrate's Taniff.




