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JANMAICA Y
IN THE SUPREME COURT OF JUDICATURE
IN COMMON LAW
SUIT NO. C.L. S 189 of 1991
BETWEEN ' LEO STONE PLAINTIFF
A N D ST. ANDREW DEVELOPERS LTD. DEFENDANT
SUIT NO. C.L. S. 212 of 1991
BETWEEN LEO STONE PLAINTIFF
A N D ST. ANDREW DEVELQPERS LTD.

Gartb McBean and Patrick Fostor instructed by Dunn Cox and
Orrctt for the Plaintiff.

Michael Hylton and Alexander Williams instructed by
Messrs.Myers Fletcher and Gordoh for the Defendant.

Heard on: 3rd & 4th February 1993,
6th April 1994 and
10th June, 1994

JUDGMENT

CQURTENAY ORR J.

On 6th April I handed down judgment in this matter and
promised to supply a written judgment at a later date.

I am now fulfilling that promise and regret the delay
in doing so, which was due to clerical problems.

These cascs werc tried together by consent as they involwed
the very same parties and raised identical issucs.

In the cndorscment to his writ in Suit C.L. S 189 of

1991 the plaintiff claims for:

(1) "A Declaration that pursuant to the terms
of an agrcement made between the Plaintiffs
(sic) and the Defendants for the purchase of
lot numbered 228 of Chancery Hall Estate in
the parish of Saint Andrew, the Plaintiff is
centitled to a quantity surveyor's certificate
sctting out escalation charges up to the
end of Scptcomber 1989 the date fixed for
completion.

(2} A declaration that the final purchase price
of the said lot shall not includc any increased
costs to the Defendants which result from
delays in the complction of the infrastructurc.



{3}

4)

{5}

{6}

{7}

2-

A declaration that the Plaintiff is entitled
to details of variations in the plans,
specifications and work and the attendant
costs.

A declaraticn that the document caprtioned
"Escalation Certificate’ issucd by
Davidson & Hanna and dated the 22nd
February 1891 does not satisfy tho teorms
of the said agrcement and is not binding
on the Plaintiff.

An order that tho Defendants obtain from
the {uantity Surveyor a ceortificate in
accordance with the tcrms of the szid
agrcement as to the cscalation in costs
up to the date fixed for compleotion of
the agreement for sale to wit the cod of
Scptember 19895,

A declaration thet the Defendants are not
cntitled to intercst as claimed or a+ alls

A declaraticn that upon the determination
of the proper sum payablce by rcason of
cscalation and on payment thereof +heo
Plaintiff is cintitled to have a registcred
titlc issued tc him.

The cndorsement to the writ is Suit C.Lio 212 of 1991

is the voxry same but for the number of the lot in paragraph 1;

there it

partias:

is shown as 2:29.

The following facts were common ground bctwacn the

s

By two undatcd agreements in writing made on
or about the 28th day of March, 1988 botween
the plaintiff and the defendant, the defendant
offered to scll and the plaintiff agrecd to
purchasc on thce terms and conditions stipu-
lated by the defendant in the said agroaments
two parcels of land described as lots 228

and 229 on the subdivision plan of land

known as Chanccry Hall Estate in ihe parish
of Saint Andrew being part of the land
compriscd in certificate of Title registered
at Volume 1054 Folio 665 in the Registoer Book

of Titles,



3. In cach of the agrecments completion is stated
as "on or before the cxpiration of onc and onc
half ycars from the datc hercof on prior pay-
ment in full of the purchasc price and other

sums payable hoereunder,®

4. Paragraph 4 of cach statement of eclaim sets
out Clausc § (aj of cach agrecmenc which
contained a schedule according to which the
Pleintifi should pay the purchasc price and
Oother sums payablc., (The details of this
schedule are ast crucial to the issucs to

be decided in this casc.)

5. Clauses 11 {c}~i{g} of cach agreement contained
the following provisions.
“{c} In arriving at the Purchasc Pricc of the
said lot the Vendor has had rogard o the
fact that the said lot forms part cf the
pProject known as “Chancery hall Estatc
Phasc 1" and has made the following
assumptionsg-
ij there will bz no changc in the cost to
the Vedor of constructing, installing and
{if rcguired maintaining roadways,
sewerags, watex, stroct lighting ang
cloctrical systoems (hereinafior called
"Infrastructurc®) in respect of the
Projeect, including the cost of materials
and cguipment, ratcs of hircage of
eGuipment: , Tinancing costs and charges
{including the cost to the Vender of
borrowing money which cost includes bank
interesi}, and other costs in czistence on
.
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thce 8th day of May 1985; and

ii} there will be no change in wages end
labour rates cffective from 8th May 1586
approved by the Joint Industrial Council
for the building and construction industry
{herein after called "J.I.C.%)} and

1ii) there will be no variations in the plans,

specification and work for thc project.

{f} The purchasc price shall be adjusced upwards at
any time during or after complotica of the
Infrastructuxe if the cost of consivruction of
the infrastructurc is increcased o the vendor
as a rosult ofg-

i) increcascs in thc costs rates «nd/or charges
in respect of materials and othor things and
matters mentiened in sub-clause (e} (i)
herecof after the dated stated thercin
and/ox

ii) increases in the wages and labour rates
mentioned in sub-clause (e} {11} hereof with
the approval of J.I.C.; and/or
iii}) variacions in the said plans, specifications
and work which reosult in cutra woerk,
materials. or cquipmeont;
iv) any increased cost to the Contrecior as a
result of any of the delayvs caused by
forces bevend its control.

{g) Any such incrcascs as aforcsaid shell form an
addition to the Purchase Pricc. A certificate
from Davidson & Hanna, fuantity Survovoers, or
such other {uantity Surveyors as the Vendor shall
nominate, as to the amount of such incrcasce in

the Purchase Price payable by the Purchaser



shall be final, conclusive and binding on the
partics heveovo. In arriving at the said increasc
regard may be bad to the fact that the project
is being developed in phascs.
5. By letter datcd 10th April, 1991 che defendant
by its attorncys-~at-law sent to tho plaintiff
a statement of Account indicating a2 balance
to complete of §$145,567.50 of 1ot 20¢ {in suit
No. 212 of 18%1}, and in anothor lotter dated
18th April 1988, the balance in respcct of
lot 2z8.
iIn cach of thosec lettcers the defendant's Antornoys-at-—
Law sont te the plaintiff escslation .e~xiificates for lots 229
and 28 respcctively. The certiiicates arc couched is identiceal
terms and sct out the following charges for cach lot.

{a) Variations in the plans, specifications
and work $54,577.00

-
-
C

Increcased costs of wages and labour
ratcs and metcrials and cguipments

priccs
$14,750.00
tc) Financing costs #nd cherges inciu-
ding intecrost pivments
$54z,051.00

$111,418.00

T The pleintifi‘s Attorrney-at-Law then wrote to
defendant s hitorncys—at-Law reguocsting details
of the oscalation costs of the lois up to the
end of Scprcuber 1989, but this wes mot with
rcfusal and a domand tor payment of the sums

allcyed to be due.

8. Clausc 11(i} o¢f cach agrecment rozds:

"Motica iy hercby cupressly given
to the Purchaser that the land
comprisced in the Description of
Land hereisn is described by
referonca to & provisional plan
decposited &t the office of +he
Vendor sud that the positicn,
end dimensions thereof may be subject



to varratiovn when the final plan of

the said subdivision is completed and
deposired in the Office of Titles.

In the c¢vout of any such varieticen in
position, shapc and/or dimensions,

same shall not invalidate this Agreoe-
ment, ané the Veondeor shall not be liable
to pay any compensation or dansgcs what-
socver in respect thorcof.” {emphasis
added}

By clausc {n} of thc agrccments it was agrecd
between the parties that:

"In tho cvent that there shall be
trom any causc whatboeovcr oihorx

than the fault of the Vendor auny
increase in the sums statoed in Clausc
8 (a) {vi} herecin thc Purchasor

shall pay such incrcasc on demsnd by
the Vendor.” (cmphasis minc)

in clausc 8{a) (vi} of thc agrcements the Purchaser

covenantea “to pay on completion the sums sot out below®

Clausc

Balancc Purchasce Price 16% of $44,000.00
Half Reygistration foe on Transfor §

half Attornoy’s fcocco on Transor $

11 {a} of the Agrecments rcads thus:

"For all the purposes of this Agrocment
time shall be of the csscnce of ihe
contract in respect of the obligations
oi the Purchasor heorcundecr, and oo thoe
failure of the Purchaser on the duc
datc to pay any sum or sums payable
hercunder the Veador reserves the right
to canccl thisg Agrcement by notice in
writing to thc Purchascr and to foricit
the deposit pexd without further noticce
to the Purchascr. Thercafter the Vondor
shall bec entitled to rescll the said

lot and shall not be liablec to account
te the Purchascr for any part cof tho
procecds of such rcsale, notwithstanding
any other provisions of this Agroomont,®

and by Clausc 11 {1} all monics not paid bv the Purchaser

on due datce shall becar intcruest at the rate of two pocreentum {2%)

per amnum abeove the prime rate charged by the vendor's commercial

bank at whec date that intcrest commences to run and such intcrest

shall be pavable on demand.



THE AREAS OF DISPUTE BETWEEN THE
PARTIES

The significant points of contention may ba summarised
as hercunder:
{13 Clausc & of the sgrecment reads:

TCOMPLETION

On or before the cxpiration of onc arnd onc
half (1l3) vears from thec dave heroof on
prior paymcni in full of the purchasc
price and other sums payablc heroundor.®
The plaintiff stetces that it was within the contemplation
of the parties that completion would take placo on cor about the
end Gi Scptemper, 1989. The dofendant docs not admiv this.,
(id} The plaintiff alleges that he has vaid the sums
in acceordance with clausce 8 {a) {sctting out the schecdule of
payments) and is stiil recady willing and ablc to way 1he balances
properly duc under the agrooment to complete the purchase. The
defendant while admitting the rocecipt of $126,000.060 in respect of
sult no. 189% of 1991 and $30,520.00 for Suit no. 212 of 1991,
denies, {in the casce of suit 18%) that the plainciff has paid the
requiraed sums on completion or the sums by which tha purchasce
price was zdjustcd upwards. The defendant alleges that the adjust-
ment is in accordance with clausce 11 (£} of thc agrecment, {supra)
which allowe for such adjustment in cortain curcumsitances. The
defendant put the plaintiff to proof on these mactcrs in the case
of Suiv 21Z of 1991.
{1ii) The plaintiif contends that the acly variations
permitied by the agrecment arn es stipulated in clause 114i)
(supre} and are in respect of and limitcd to diffirepcos in the
position, shape, dimcnsion of thoe said lots botwoen +he provisional
plan and the fipmal plan. The defondsnt denies this.
{iv; The plaintiff alsc alleges that tho ecscalation

certificates issucd by kessrs, Davidson & Hanna ave deficicent

in thac they do not state "the details of the variaktions in
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order o determinc whother such variations fell within the said
agreemont, “and in all the circumstances do not satisfy the terms
of the agrecment.
{v} The plaintiff further argues that thoe amount of
the variations was not within the contemplation of the partics
at the time of making the agrecment and that he is contitled to
details of any variations and of the lists of any such variations.
There was alsc & disputc as to whothor the interest
charged by ithe defendant was toe high; but no cvidence was given

on which chc court could make & finding,

THE EVIDENCE IN SUPPORT OF
PLAINTIFF'S CASE.

The plaintiff was the only withess called to substan-
tiate hisg casco. His cviderce was bricf and much of his testimony
was unchallenged. In addition to the facts which arc not in
disputc and outlined above, the plaintiff gave cvidence as follows:

tie paid the full amcunt on cach lot as stipulated
in thoe itwe agrecments - $150,000 plus the other ifccs set out
in the ccutract.

he rceceived a letiter from the dcfendant's lawyers
stating that thcre was an oscalation of $111,000 on cach lot.

He visited the defendant’s oifices and reguested details as to
what lactors madc up tho cscalzition and why it was sc high, Ho
was referred to the defendants attorneys. He was nover provided
with the iaformation.

Ir 1991 his attorncys notified him that che agrecment.s
had beoen roscinded and the deposits forfeited. Up t¢ when he
gave cvidence he had not been notificd of the reasons for the
delay in completion, although ho spoke to cmployces of the
defendant on scveral occasions. He is still willing tc “pay
the bailance® - rcasonable cscalavion costs.  He regarded the

certificates supplied by the defondant as unrcascnsble.
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It was his understanding thar between the signing of
the sgrecmont and the complotion, the defendant would »ut in the
necessary infrastructure - roads, watoer mains, gewerage and
clectricity.

e contemplated completion of the agreoemers within

15 montlis aiter signing, thet is by Scptomber 139,

THE BVIDENCE FOR THE DEFRNCE

i addition to coxrcsposndence in +he ggLeed bundle the
casc for ihe defence consighod of tho evidonce of two witnesscs.
The firse was Alcxander Blair Davidsen FRICS a quentity survevor
and partner in the firm of Pavidscn & Hanna named in clause 11
(g} of the agrecment as PCrscng whise certificate 2s to the
amount ol incrcsascd costs “shall e tinal, concluscive and
binding on the partics thereio.®

His toestimony was to the tollowing coffeoct:

HC was the guantity surveyor involved in ihe Chapncery
Hall projcct of which the 4wo lots in this case are ¢ small part.
In the initial stages of the project ©08 work of Guantity surveyor
involves preparing estimstces of construction, bills of quantitics

specliications, and tondeor and cond raos Aocnmenba

o

Oncce the project sitcris his dutics cental measuring
and valuing work, preoparing inicrim recommendations for payment
to the cuntractor; 1t also roquired the mcasuring c¢f wariations,
checking iluctuations in labour and materials, and proparing

a final account of tho work comEitted.

He defined "escalation® as the total ircroae~ in cost
and seid thst the rhree factors fal {b) & (¢} sc% out in this
certificate contribute to esczlation.

He cxplained the factors on the certificatcs as follows:

The First ltem: Variations in the pians
specifications and work.

bxamples of these occurred when the scope of the work
was chenged. For instance, in the case of the Choacery Hall

Project; the storm waicr arainage was completely rodusigned.



10.

There wes also a complete reconstruction of the Twe avenucs
North Michigan and Cadiz. Originally thcsc roads werc in oxis-
tence but later on in the project the Development auchority
would not accept them as they wore, The drainage rozdaworKs
and water suffcred a similar fatce. The original estimate was
donc on the assumpticon that the avenues would be usablc and
accepiLabic,

ikx. Davidson s d h¢ calculated all the costs of
variations and apportioncd them egually between the lots.

The Second Itom: Increased costs of

wages and labour rates and materials
and cquipment prices.

The amount shown undcer this hecad ~ $£14,790.00 was
calculated in 2 scctions. Labour and materials wore calculated
separacaelyv. 'The increcascd cost of labour paid teo thce contractor
was arrivad at, and then in the same way the increcascd cost of
matcrials paid to the contractor was ascertained, and vach of
these amounts were apportioned cqually between the iots.

The Third Item: Financing Costs and
Charges including interest payments.

The sum of $42,051.00 was shown under this hzad. It
was cbtaincd in this way. The accrued amounts of intcrest on
the sums paid to the contractor tor cscalation {i.c. intecrest
on itcms 1 and 2 above for the whole project) werc calculated
at "rank Intcrest rates® and then apportionced equally bctween
the lots.

Certificates were issued from time to time as various
sections were compleited. This mcant that thosc lots in which
the infrastructurc was complcted at an carlier datce than thosc
finishca latcr. Thus the latex lots would have grcator cscalation
than the cariicr lots - as the latter werc only charged according
o tho costs known at the time of the preparation of the certificate:

issucd in roespect of relevant lots.
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The result of this systair is that all the cscalation
paid by itho doveloper to the contractor was not passcod on to the
purche-ers bocausc cwners of carlicr lots would not have been
askcd o pay the full amount. Fo atteompt was madc o collect
from cwiners of lots completcd later, the amounts which carlier
lots had cscaped. Indeced at the time he was giving evidence
the estimatcd cost of the project had increascd by Z50%.

Tne following correspondence containcd in the agreed
Irundlc assistced the defendant®s casc.

Firstly a lettoer {(gshibit ic) dated Octuober 11, 1988
in which thg District hanager of the Jamaica Public Scrvice
Company Ltd., informed the doiondant that becausc of the devas~
tation c©r uhurricanc Gilbert the company had te suspoend all
construction work and concentratc on restoring scrvice to its
CUSTOMCES,

hAnother lettcer {Exhibit 1E) from the same MHanager and
dated Aprili 3, 1990, suggested that construction of the electrical
supply to Chancery Hall, Phase 1 would begin in Junc 1990 and cnd
in Scptembcr 19990.

In a lctter (Exhibit 1H) dated 7th Decombox 1950 the
Chairman of thc defondant company wrote complaining that the
installaticn and ecncrgising of the elcctrical supply had not
yet been completed. In roply we that letter the Regional
manager of the Jamaica Public Sorvice Co. Ltd. wrote a lettor
(Exhipit 11} datced 7th December 1990 in which he promiscd to
completc the primary lines by 1%2th December 199C and expresscd
the hope that the primary supply would be cncrgized by 21st

December 18%0.
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The second witness for the defendant was Roger Arnold,
& civil oagipeer. His cvidorce was as follows:

he has been cmployed as an cngincer in the Chancery Hall
projact since 1987. Many problems were encountercd in the
consiruction of the infrastructurc, These were vesiations and
conscquently considerable delays brought about by z aumber of
tacters.

Firstly, Rock Content: the amount of rock which had to bo

¢rcavated was far more than criginsally cnvisaged. The original
contract called for only & small amount of road icn & fairly
casy sociion of the developmeunt. The develeopment hogun in two

k

al

roads where the rock content was 36% to 40%, but &= wo

¢}

progressea it camc into arcas whore the rock contont was as
much zs 100% in some places. ‘his delayed the cors:ruction
considerably, and the delays »nwé the cost of removing the rock
increzscd the costs. Rock iz wwolve times moro czponsive to

roemoeve than ordinary soil.

Secondly, Road Reoscrvations: fThese arc stipelated by

the planuing authority. Originally, the reguircwmcints was 30

feot.  Lweter with a change in plannin autherity during the
g Iy g Y 9

coursc of thc projcct a new demend of 40 foot wag mado,

Thixcly, Retaining Walls: The increcasce 1in road yeser-

vations noccossitated the croction of substantially more retaining
walls than proviously planned.

¥ourthly, considerable cupansion of existing roads.

Two roads Michigan aAvenue and Cediz, which oxisted brfore

the start of the project were criginally intecnded tc be merely
upgraded. Instcad, they were extensively improved - the roads
had to to be widened for their fuil length. These roads were
furcher aficcted in that when +he planning authoricy was
changed, the asbestos water mains which had becen zpproved by

the previous autherity, were condemnced and had ©c be dvug up and

replaced by P.V.C. Pipes.
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»ifthly, Changes Regarding Water Pumps and Tanks: Here

again the defendant was forcod to make variations from the

original plan. water for tho project is distributued around a

vexry hilly sitc by a2 systom of pumps and storage tanks. Dircctives
from whe Watcer Commission compwlled thoe following changes:

Access coads to the tanks were medc of barbergreon instead of

the cheepost form of surfacs, “chip and spray®, th! roeds were
construcvod with a lesser gradicunt, a sccurity fonca was cerocted
around who site of cach tank, and a substantial wall was built  bo

protect iho cquipment from thoe possibility of falling rocks.

jars

The lesser gradicont in the rosd was achicved by croaiing a morc
circuiteus route ito the site of the tank.

Sixthly, Changes in Storm Water Drainage: The K.S.A.LC.

had zpproved a proposal for storm water t6 be trainat L0 Cross
the rowd. when the authority o control such mattors wes

changaed, piped culvert crossings undcer the ground wore mandated -~

7

A much more cwkpoensive procedurc.

soventhly, Delays in Receiving Blectricity: Lt thoe out-

sct 1t was anticipatcd that the Jemaica Public Scrvico would
install cloctricity in 1988, kut this was not comucwecd until the
cnd of 15$%0, duc to the cffcets of Hurricane Gilboeri, This

meant thain the water supply syscem would not be epproved by the

water Commission until clectricicy was avallablc.

THE SUBMISSIONS ON BEHALF OF THE PLATNTIYE

Bosh sides were agreed as Lo what arc the fundsmental
legal issuos to be decided. These were identificd as whether
the felliowing contentions of the plaintiff arce correct:

{=) That the escalaotion certificates ars invaliid

and incffective, or in the words orf hw zstato~
ments of claim, that the certificaioes du ¥not

satisfy the terma of the agrcoment;

2,

(o} Alternatively, that becausc of the delay by
the defendant in comploting the couirsacis,
the plaintiff should not be saddled wiih any

cscalation cosits incurred after Soptoaoer 1989,
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i, Wekcan, for the pleiatiif, accepted thac in principleo,
the ruie ¢f law is that in a building contract the cxxtificatce
of the sviveyor is final and conclusive, that one cannct look
bechiné the certificate unless there is fraud or ccllusion. But
he submittea that the authoritics for thelr propositicn were all
decid=d on the basis that the cortificates werce in Kecping with
the terrs of the contract between the parties; and those in the
instan®t casc arc not.

Hoe zrgucd that this is so because the provisions which
make tince ccrtificates final and conclusive, must be intcrpreted
in the light of two other clausos, Clausc 6 which dcals with
complotion and Clausc 11 (£} which contains the stipulstion
regarding coscalation.

Cliausc 6 recads:

"Complction

On or before the cxpiration of cone and one halit

{13} vecaxs from the datc hercof on prior payment

in full of the purchase price and other sums

pavable hcorcunder®

winiilet admitting that tho contracts dia contwmplate delays,;
he suggosted that a delay of approximately one yoar 2ind five
montiis without notification to tho plaintiff of ary circumstances
which would cxtend the comploticn period, would nakoe the cortifi-
catc oo biraing. In this rogzrd, although Clausc 11{£) (iv)

rovidod foxr cscalation changoes duc to:
o

"any incrcased work to the Contractor as a resulit
of delays caused by forces beyond its coantrol®

the certificates did not sct cut what were the forces beyond its
control on which the defcondant xrelies. HNor did thc dafoendants
stace them in their defoance,

Ex, McBean furthcer conterded that such varizitions in the
glans »& i cuntracis say woeuld iustify cscalatiun costs, arc
variaticns botween the provisicaal plan and the rinsl plon, but
the finzl plan would not have boeon issucd at thoe dato ol the

cecrtificates,
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& further submission on bohalf of the plaintiff was that
the plaanciff could not be said zo have agreed te on extonsion
of timo,

Finally, the certificatzes did not indicate whnat were the

incroascd costs as a rosult of doalays caused by foreos beyond

its cuntrol.

THE SUBMISSIONS CON BEHALF OF THE DEFERDANT

imr. bylton on behalf of the defendant made cho foullowing
submissiocns:
{13 The relevant datn from which cscalation was cal-
culatcd was 8th may, 1986 and not thc date of
agrcement. Ho supported this statomont by

reforring to Clausc 11 (¢} of the agrouasnt which

3
o

statcs:

"Tn arriving at the Purchasc Price of the
said lot the Vender has madc the following
assumptions -

{1} thecre will be no change in ihe cost
To the vondgor of constructing, instal-
1ing {i: roguircd} maintaining rocdways,
sowage water, strect lighting znd
clectrical systems (horcinafter called
the *Iigfx..structurc®) in respuct of the
Project iacluding the cost Of muterials
and cqguipmoent retes of hircage of cquip-
ment, finasncing costs and chargos
(including the cost toc the Vondor of
porrowing moncy which cost includes bank
intecresi} «nd other costs in existence
on the #ch day of may 1986;°

{cmphesis supplicd}.

Farwhcx, hoe pointcd out ihat Mr. Davidson gove evidencce
that his fixm was appointed guanwity survcyors of +he project
in 1986 =nd he visited the siie thon.

i) In view of the principle of law that the guantity

Ll

{
surveyor‘s ceriificates arce final, the defendant
nced not have called him as a witness; but the
defendant had brought two witnesses to Show the
dotails of the spoeeific variations thic were

taken into account,
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The plaintifi hoed not shown any mistoke in
the cortifiicates, nor had he challenged any
of the items mencionced in the cortifiicetes on
the basis that such itcms did not fall within
the ambit ¢of Clause II{g} which provides
that such ivncroase shall form an addivion to
the the Purchasce Price and that i corcificate
by Davidson and Hanna, &s to the amoun” if
such increcasas shall be final counclusive and
binding on thz puartics.
Although the plaintiff ocupresscd s=urprisc at
the ratc oi escaliation becausc some certificatces
{including =ho pliaintiff's} had bpoen donc
before the cost of the whole proicct was known,
the plsintiif would not have paid tho full
cost of his locw.
The asscrtion by tho plaintiff’s attoracy thet
the variations for which escalation was permitted
arc limitcd to the position shape ~nd/or dimensions
cf thc lots is guiitc wrong. Clause 11 {i} on
which reliance was placed by the plaintiff for
that submission doos not support thoe plsintiffts
arguniont. The vaxiatlons onvisaged in the
ertire project, ~nd involved the pucting in of
the infrastruccure,
bBoth the oral uwncontredicted evidence i the
defence witnesses and the correspondoencs in the
agrecd bundle show ihat there werc delays occasionoed
by circumstanccs beyond the contrel of the defendant.
The cscalation i the certificatces is up to the
datc of completion. Therce is nothing in the
agrecment which limits it up to 1%6% or makes the

certificate only binding or conclusive to 1983,



Or the contrary, the agreement covers increascs

incurred duriag ox zfter completiocrn.

THE COURT'S FINDINGS OF FACT

Thers was no scrious challenge to the evideacce given on
cach side, and so it has boen fairly casy to arrivo 2w conclusions
as te tho facts.

I 2ccupt the evidence ob the plaintiff as ouclined above
of thi peywments he made and his futile cfforts to obeain rcasons
for the delay in completion by the defendant, or dcuvzils as to
what congiituted the cscalation -nd why thce cost ©f wscalation
was so high.

i also find that he is enill willing to pay whst he torms
“reasoncble cscalation, and thzt ho regards the coruvificates as
unreascitzbple,

L sccept the evidenca of Zlexandeor Davidson =g to how
the esczlotion was calculated z0d I agrce with his strocment
tnat onesuse the lots in question are in Phase i zhey have
cscapat some of the costs which could be charged o wnem, bocausce
all the tiwe the certificates were calculated those costs had not
yot Dboeev ~:zccertained. I alse find that the cvidence shows po
fraud or collusion which would <nablce the Court €o declare the
certificsaios invalid, morcover I find that the certificates
have bean honestly given and hat. there is nothing ©o suggest
a mistake or that he should have considerced,; or theat bz had
considored any matter which he cught not to have takon into
accounrt.

L accept the cvidence of Reger Arnold es to tho many
factors which increased costs snd occasioncd delays. I also find,
a8 ovidoncad by the letters roforred to carlier, that therc was
great deley in obtaining clectricity at the sitoc. aAccordingly
I find thast the delays occasionzd were delays over which the

defondany had no control.



THE DECISION ON THE ISSUES OF LAW

I have aircedy indiczrod that Mr. McRBean accopied the
principle loid down in various cascs cited by #r. Hviiton, and

cxomplificd in Jonmes and Others v Sherwood Computer Sorvices

PLC (18921 Z ALl ER 170. 1in that case it was holde that

"wherc the parzios to a contract wiprussly
agrced that cextain matters arising i
relation to the contract were to b dotore
mincd by an indoperdent cxpert whoso
determination was o be ‘conclusive snd
tinal and binding for all purposcs'.thor

in the absence oi f£fraud or collusion che
capert’s detormikacion could only bo
challenged on iho ground of mistake iz it
was clear irom tha evidconce {(includiag

the determination, the terms of the contrect
and the letter of instruction) thao thne
cxpert had dewpsricd from his instructions

in a materizl rospoot.®

i whell now deal with the various issues rcajood irn submis-
sions of whe pleintiffs counsel.

L. Is the defeudant reguired by law or by ke tcrms of
the coptract, to supply morc durzils than have boon wiven in the
certificaics oi cscelation?

ceopt mr. Hylton's supmission that the praipciples

o

Y
e

enunciated in cases concerning cercificates of AXCHATICLS, SUrveyors

in

and veluetors, arc applicable to building contracts such a
thosec i *his casc.

T hola thuat the authoritics indicate that L5 law the

fe

Surveyors are not required to give in their certificaccs any

.

details <f the calculations, cr of the varlations wnich contributed
to the esczlation. t is suificicont that the cortificates indicate
the vorious heads or types oOfF veriations as outliucd ii the
concrack e Clausc 11 {f}, (i}, {ii} and (iii). ‘*hie nas bcen
done.

Iras there is no obligetion in law for the cocitificates

to supply such details may b glecaned from a numboe of authoritics.



In Campbell vs Edwards [1975] 1 a1l ER 785 a lcasc previded that

a price should be fixed by a chartered surveyor and that in
asscssing che price he should take account of certain matters.
In their report the surveyors gave their assessmoent of the price
merely seying that they had considered the mattors stipulated in
the lecasc, but gave no reasons for their valuatici norx did they
sct out tho calculations by which they arrived at thae valuations.
The decision of the English Court of Appesl iz adecguatcely
summa:isod in the hecadnote which readss

“Held - where twe parties had agrecd %hac
the price of property was to be fiwcd by

a valucr on whem they should agreoc and

the valuer gave his valuation honestly

and in good faich in a non-spcaking xeport
i.c. one that Jdid not give rcasons o
calculations, t£hoe valuatlcn could nov bo
sct asidc by either party on tho ground
that the valucr had made a mistake, for in
the abseonce of fraud or collusion, thc
valuation was binding on the partics by
contractor. Accordingly, as the surveyors’
valuation was not <& speaking valuavion &nd
had bcen given honestly, ana (per Lanc L.Jd)
thore was nothing tce suggest that tho
surveyors had failed to take into considor-
ation all the awitere which they should
have taken into consideration the landlox

was bound by the viluvation and could act
allecge that it was incorrcct.” ({omphasis
supplicd)

The certificates in the instant casc arc nov-speaking

certitficates. The later cesc of Jones and othexrs vs Sherwood

Computer Services PLC {1992] Z &1l ER 170, followed tihc decision

in Campbcll vs Edwards (suprea!.

In Jones vs Sherwood {(supraj the contract provided that

the valuc of sharcs to be purchased by the defendant company,
should ke dotermined by the parties’ accountant; if the accoun-
tants could not agrec, then the issuce should be decided by an
independent firm of accountants acting as eoxperts and their
determinatiorn was to be conclusive and binding for all purpose.
The coticract also provided that the price of the sharces should

bc compuited Ly reference to the amount of sales of products sold

by subsidiaries of thce company whosce sharces werce to bo purchased.
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The independent firm cdulv calculated the price, but this
was chalionged by the plaintiff on the ground, intor slis, that
the firm had failed to take zccount of certain trensactions which
should have been considercd. The f£irm gave no roeason for its
dccision,

On zppcal, the English Court of Appcal held that where
partics acgrce to be bound by the report of an empert whether or
not the rcport gave reasonsg for the determination, i could not
be challcnged in the Courts oin the basis that mistekes had becn
made in its preparation, unless it could be shown that the

cxpert had departed from his instructions in a matorisl respect.

The Courc further held that siacce the firm of accountants had
donc exacitly what they had becn asked to do and horc was no

gucstion <f bad faith, thecir dotcrmination would stand.

Diilon L. J. had this ©o say at page 177:
¥ .. 1tv is copnvenicnt to say @ little at

this juncturc aboui: the distinctions berween

spcaking and non-spcaking valuations ox

certificates whichk: to mind is not & roelevant

distinction. Even speaking valuatioins npay

say much or lititle; they may bc volublie cr

taciturn if not wholly dumb. The xcal

gquestion is whether it is possible L0 say

from all thc ovidence which is propcrly

bcfore the Court and not only from the valu-

ation or certificate itsclf, what the valucr

or cortificr has done and why he has done it,

The less cvidencas therce is available, thc

more difficult it will be for a party to mount

a challenge to the certificate.® {emphasis minc)

This passagc highlights thc error on which the plaintiffs
attack is bascd. He cannot challenge the certificate successfully,
because it says little and disCloScs no Crror; and when once looks
at the certificatc togethor with &ll the covidence as Dillon L.J.
advises, there is really nothing on which the susveyo:®s certificate
may be impeached. He did not take anything into consideration
which ne should have not censidcered. I might add that the

Courc o Appeal in SCCA 17/92 Woodrow Limitcd vs Uxban Development

Corporation Junc 2, 1992 {unreportcd)} has applicd thoe orinciple




laid down ia Jones v Shorwood {sUpral. koroovol s Consideration
-—-—""‘_""""'——"‘"L_H_"___‘,q—m

of cieus:s 13 {g} in the lighi uf the authoritics ciiod is appositc.

in deiag s I am gquidea by the dictum of Dillon L.J  in Joncs

and othcrs vs Sherwood {suprs} et page 179. He said.

"On principle, <whe first step must bo o
sce what the purirces have agreed to rowmit
to the cupert this boing ... a maricr of
contract.,”

Whet did the partics wgree to remit te tho BUXVeyYors?

The arswor lics in clausces 11 ig) and 11 (£f). The iormor reoads

"A certificeate irom Davidson andg Hallle,
Guantity surveyurs or such other GUael oy
surveyors as the vesndor shall nomiriatc, 2
to the amount of such increase in tho pux
chiasc pricc pavable by the purchasor shali
be final conciusive «nd binding or o
partics hercte,® {cmiphasis minc}

Oz then must ask “To woel increase doos clauss 11 (3)
refer?”  The explanation is 10 be found in clauses 11 {g) and 11
{1} 2y cxminanded by clause 11 {c}. Clausec 11 (I} pruovides
that ih. purchasc pricce shail be wdjusted upwards if¥ “he cost
of constiuction of the infrasteucture is increased 4. the vendor
as a rosolt of various factors.,

Whew once comparcs the iteoms mentioned in tho cetalation
certidicaiics with clause 11 i} &pd 11 (¢} onc fiads that they
arc all within tne provisions of thosc clauscs.

The first category steted in the escualation carnificarcs
is "veriaticns in the plans, spucification and work: . ¥

This is takern from cleuse 11 (£) {iii} which senctions
incresses <8 a rcsult of. -

"Variations iu the said plans, specificetions
and work which result in cxtre work metorisls
or ecguipment®

The sccond categery sta 0@ ig, -

"increascd couste of wages and labour ratos
material and eguipment prices®

This 1s & combinaticy of cleuscs which PCKiniy ALCYCAascs as

follows.



ial “Clausc 11 {£f) {ii} incrcascs in the wagos

labonry rates.”

{b} Clause 11 {£} (i) - increcascs in Lo cosis

in recspect of matcrials and other things and
matters montionod in sub-clausce {e) {(i}.

Sub~clausge {¢} {i} mentions "The cust of

s
&
L

matorial and cquipment®

The chird category rcads ithus:
"Financing costs and changes including intcreost
payments®

This hecad is the combination of clauses 11 (£} {i} which

o

spcaks oz

"increcascs ... ia respect of material nd
othcr things montioned in sub-clause {ej {i)

Bnd sub—clausc {e¢} {i} which mcntions:

"Financing costs aid charges (including
the cost to the vendor of borrowing
money which cost includes bank incuroea}™
It ne clear thercfore that the categorics crumersted in
the certiticates arc the maticrs referred to the susvevors.
Similariy it follows thet the valuation spoken of by the defence
witnusses whosce cvidence I have accepted, are wichin the terms
of thc coatrxact, Further, rowhcre in the contract ere such

rcjoct Mr. McBean®s argument

details cxpressly rcquired.
that such & reguircement may bo implicd by interprecting clause 11
{g) which says that the ccriificate of the surveyor: Yshall be
final coaclusive and binding oin the parties" in th: light of
clause ¢ which provides for ccupleotion "on or berove the expi-
ration of one and onc half {11! vears from the date hercof...®
and <lause 11 (f) which provides that ecscalation mey be chargcd
for cocrvwain tactors.

It is appropriate to guocrtce the dictum of Lord Denning in

Campbell vs Edwards [1976] Ail BE 785 at pagce 788, he said:




"It is simply the law of contract

If two persons agrec that the prico o
property shoula be fixed by a valucy on
whom they agees:, and he gives thar vaiu-
ation honesily and in good faith =hoy wre
bound by it, Evon if he has medo 2 mistake
they are still bound by it. The veason
they arc bound is becausc they have agreed
to be bound by iz, If there is rraud ov
collusion, of cousce, it would be diffocrent.
Fraud or collusion unravels cvervthing. It
may bc that if u valuer gives a spezking
valuation, if he gives his rcasons or his
calculations and you can show on frco of
them that they zre wrong, it mighe be
upsct.”

Fa

Hore as in that case, this is not the situacico.

The: plaintiff should have stipulated in tho contrect that
the devails he now secks snould be given, but he failod to do so.
Or an eogually cficctive mothod ©f obtaining this bovafit is that

of incliudirg an arbitration cluusc. Indcoca in Turner vs McConnell

(1865 2 ALi ER. Dillon L.J. pointed out that iv is becausc
of thue resiracticon imposced upon locking behind the surveyor's
certiricacs. why some parties proefer arbitration end ne referred
Lo an coxlicy decision of the Court of Appeal in Englend, in

Northern Regional Health Authority vs Crouch {1984} 2 ALL EK

175 where the principle that one cannot look behind the corti-
ficate wus mede plain.

Those reasons are alse sufficient to disposc ot the argument
that vhe certificates did not statc the factors which were beyond
the deic.dant®s control =nd which caused delay in completion of
the piojeet.

~

2a May the certiticstc be opened up or n=ld to be

invalid o1 the basis that the -mcunt of valuation steted in the

certiricnivs was not in the contoemplation of the partics?

Helre again the welghu of auvthority is agawiast such a
proposition. The plaintiff coniracted to psy whaiovaor thoe SULvVeyor
certifica .nd he is bound by the contract.

The casc or Sharpe vs San Paulo Railway Company Vol. V1l

Chancuiy Appesl Caeses 587, is uistructive.
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The relevant portions of {he headnote read as fullows:

"The cngincer of « railway company prupacscd

a spcecitication ol the works on a proposcd
railway and ccriain contractors fizod prices
to the scveral items in thce specificeaition and
offercd to coastruct the railway for the sum
total of the pricce affixed to the items.

B contract undcr scal was thereoupon mado
bectween thoe contraciors and the compeny, by
which the contraciors agrecd to construct

and deliver the railway completed by &
certain day at a sum cqual to the sum total
above mentioned ..... The contract contained
provisions making the certificate of the
engincer conclusive betwecn the partices; and
it was providoo thes all accounts rolacing

to the contraci should be submitted to and
scttled by the cugincer, and that his corvi-
ficate for tho uliimstce balance should be
tinal and concilusive; it was further provided
that all yuecsiions oxecpt, such as were to be
dotermined by ohe cngincer, werc to be roferred
to erbitration.

The railway wes cumplcted and the cagiacer
gave his final curcificate as to the belance
duc to the concyrachtur ... Held, that
although the amcunt of thce works o be
exccuted might have been undorstated irn the
cngineceorfs spocification, the contrachtors
could not maivtain any claim against thc
company on that ground:

Held, that in the ébscnce of fraud on tho
part of the cnginmer, and wherc his Coxed-
ficatc has becon neade a condition prucedant
to payment, hiz cextificate must bc conclusive
betwoen the parnics...”

i chat casc the fircstk greund on which the pleintiff
attackod zhe engincer®s certiificate was that thoe certih works were
insufficicatly calculated, thau the cngincer had wsade out the
carth works to be two millicn and vdd cublic yards, @whoruas they
werce foendé o be twice as much. Sir W.l. Jemes L.d. in dismissing
claim, 5zid at pag. 607, "butc thet 1s preciscly the whlng which
they, the plaintiff company took the chance of.” Ho wunt on at
page 6UG.

“But that is onc of the things which, in
my mind, was cloaxly intended to b
governcd by the contract, the company
virtually saving, ‘whether the cartin wark

is morc or whethor it is less that is tho
sum we arc to pay'.”®



in the instant casc, by the contract, the plaintiff is

virtually saying, “"whatever the surveyor certifies be it a small
sum or & large sum I shall pay.® I am fortificd in this view
by thce words of clausc 11 {n}:=

*In the cvent thet there shall be fxom
any causc whatsoover other than the
fault of the vendor any increcasc in tho
sums stated in clzusc 8 (a) {(vi) hcreisn
(i.c. Balance Purchasc Pricc 10% the
Purchascr shall pay such increasc on
demand by the vender.”

.

3. Docs the declay in completion relicve tho plaintiff

from pavirg cscalation after ¢hwe datc contcmplated for completion?

it was submitted for the plaintiff that « dolay of one
year and five months beyond the contcmplated completion of the
project without notification wo the plaintiff would wade the
certiticats not binding. Lesnrnad counsel for the plaintiff did
not advanee any authority fox this proposition. I Gu oot agrec
with this cubmission. The conciact does not stipulcats for any
such nocice, and I can find no basis for cmploying such 2 reguire-
ment. Yha crucial issuc in this arce is simply whocher the
increased cust was in the words of the contract:
*incrcecascd cost te the contractor as
result of any of the delays caused by
forces beyond its control.™
T hold that, on the f£-ces which I have found, the increcascd
costs arosc preciscly in thiz wey, and I have airesdy indicated
that the delays were duc to forcos beyond the conctrol of the
CONtIricLor.
morcover I might add that 2s Mr. Hylton rightly pointed

"

out delays meant increascd costs in cstablishing the infrastruc-

[y

turce -~ ro.ds, drainage, tanks ctc. and clausc 11 (£} provides

that: “Tho purchasc pricce shalil be adjusted upward ot any time

during or after complciion ¢f the infrastructurc if *hce cost of

constructicn is increased to the vendor as a result off various
circumeitsnces sct out thercaicor, Further no speciiic aate was
fixed up tc which cscalation shculd be calculated. {ciphasis

suppliod)
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4o arc the only wvariacions pormiited by the agreoment

for sale, variaticns in the pesition, shape and dimonsions of the

lots?

Thie is the plaintifi‘s coutention. The clzusn which

dcals with variations in the position, shape and dimensions of

s

the lots is clause 11 4i} ic rcads thus:

"Yotice is heroby ounpressly given to Ghe
Purchascr that the land compriscd in zhe
description of laznd herein is descrihbad

by rcference > & provisional plan
deposited at the ovifice of the vendor and
that the position, shapc and dimensicng
thercof may be subjoct to varilation whon
the final plan of the said sub-divisicn

is complcted and deposited in the Cftice
of Titles., In zhe ovent of any such
variation in position shapc and or dimcii:
sions same shall ot invalidate this
agrccment and the vandor shall not Lo iiable
to pay any compaitcation or damages wiiste
socver in respaci therof.” (emphasis -adod)

This clausc obviously refors to the descriptiion of the
lot menticacd, and specaks ©e varliziticons in the posivioa, shape
and/oy dimcisions of the low. It doces not allude in any way to
the cuer. i the lot to the purchaser, but mercly pruovidos that
if thero sihwuld be any variegtvions of the kinds deoscribed, such
variaeticiie would not invalidste the agreceoment.

To ascertain what varistiocus are agreed te boe caiculated
as cscslarion cesus, one must consider clauses 11 42), {iii) and
clausc 11 ixj {iii}. Clausc 11 {2} (iii) rcads iw pert:

in arriving ai thc Purchasc Price of ¢h
sala lot the Vonder has had rcgard to %
i

fact that the icve forms part of thoe pro
known as Chancory Hall Estate Phasc i
has madce the foliowing assumptions.-

H
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ii} there will be no variations in the plans
specificaticons and work for thoe preiject.

Ther follows clausc 11 (£}, which scts out the conditions

uader which the pricc may be iuncreased becausce of oscalation.

“The Purchasc Prage shall pbe adjustod upwards..
if the cost of CUrbzruc*ion of the infra-
structurc is incroeoscd to the voendor ws &
result of o~



£

& .n the said plans, spocifi-
53 work which result in cxtra
rizls or cguipment.”

cations a9

fr1il} Variation
work, inats

sug-clause (£} {iii) implicitly refers to clause 11 {c¢)

{iii}) =nd cuite clearly providos that the variations in the

said plens . specifications and work, i.c. the plans, spccifi-

cations and work uf thc projccc, and docs not coaniine the
opecratcion wif the right to adjust thce price to variations in
tho position shape and dimersicons of the lot.,

In light cf thc above tho plaintiff has failcd to c¢stab-
lish any basis for the declaratiovns and order sought., They arce
thorerors rofusced. Costs te thoe deofcendant to be tazed if not
agreed.

wveiarce parting with this matter I wish teoe say two things.
Pirstlily, I regret the delay in dclivering this Judgment, and
sccondiy, I wish to thank coungel for the very able way in which
they ctuwducicd thelir cases. 1 2lso am plcasced thii the
defendent - attorneys made the Court's work casicr by prescenting
writcen submissions., I hope ther this practice will scon gain

widespra.d curxency.




