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R E I D ,  J. 

The P l a i n t i f f s ,  s is ters ,  a g r e e d  t o  p u r c h a s e  from F i r s t  

Defendant  a  Nissan  Urvan F i f t e e n  S e a t e r  Minibus and took  p o s s e s s i o n  

o f  same on o r  a b o u t  t h e  1 7 t h  day o f  August ,  1994. The F i r s t  Defendant, 

a  R e g i s t e r e d  Company, c o n d u c t s  t h e  b u s i n e s s  o f  buy ing  and s e l l i n g  

c\ motor  v e h i c l e s .  On o r  a b o u t  t h e  1 7 t h  day o f  November, 1994, t h e  

Second Defendant  t h r o u g h  i t s  a g e n t  s e i z e d  t h e  a f o r e s a i d  motor  v e h i c l e  

p u r p o r t e d l y  under powers c o n t a i n e d  i n  a  B i l l  o f  S a l e  which had  been 

e x e c u t e d  between t h a t  Company and a pr-edec-essor i n  t i t l e  o f  t h e  f i r s t  

named d e f e n d a n t  



I n  t h e i r  Sta tement  o f  C l a i m  t h e  P l a i n t i f f s  a v e r  t h a t  t hey  had i 
I 

pa id  t h e  f , u l l  purchase  p r i c e  of  $700,000.00 t o  t h e  F i r s t  Defendant I 

I 

r e l y i n g  on t h e  war ran ty  g iven  by t h e  l a t t e r  t h a t  it had a proper  t i t l e  I 
and a b l e  t o  con fe r  same t o  t h e  pu rchase r s .  The S t a t e a e n t  o f  C-laim - 

r e a d s  a t  paragraph 6:- - - 

" I f ,  which i s  n o t  admi t ted  a t  t h e  m a t e r i a l  t i m e  t h e  s a i d  B i l l  
o f  S a l e  w a s  v a l i d  and e n f o r c e a b l e  a g a i n s t  t h e  t i t l e  of  t h e  
s a i d  motor bus t h e  f i r s t  named Defendant was i n  b reach  o f  i t s  
warranty  a s  t o  t i t l e .  

C.: 7. A l t e r n q t i v e l y  if t h e  s a i d  B i l l  o f  S a l e  w a s  a t  t h e  m a t e r i a l  
t i m e  i n v a l i d  and unenforceab le ,  t h e  s e i z u r e  and d e t e n t i o n  o f  
t h e  s a i d  motor bus by t h e  Second Defendant was wrongful .  

The p a r t i c u l a r s  of  s p e c i a l  damages p leaded  inc luded  t h e  v a l u e  
- - -- - 

of  motor v e h i c l e  a s  w e l l  a s  t h e  l o s s  of p r o s p e c t i v e  p r o f i t s  a r i s i n g  

from d e t i n u e  of t h e  c h a t t e l .  

On 9 t h  March, 1995, t h e  F i r s t  Defendant,  CAR-R-US Limited I 

I 

entered an appearance and by a  defence  amended f u r t h e r  i n l J u n e ,  1999 I 

f ave r r ed  t h e  a c q u i s i t i o n  of t h e  motor bus from I n t e r c o n t i n e n t a l  I 
L Merchant Bank Limited,  a  Bank d u l y  inco rpo ra t ed  by Law, w i t h  i t s  

p r i n c i p a l  p l a c e  o f  bus ines s  a t  20 Dominca Dr ive ,  Kingston 5 ,  i n  

S t .  Andrew. Th i s  Bank ( f o r  convenience h e r e i n a f t e r  c a l l e d  IMB Ltd, )  I 
had advanced moneys t o  one Harry V i c t o r ,  t h e  pu rpo r t ed  owner of t h e  

v e h i c l e ,  t h e  l a t t e r  s i g n i n g  a  B i l l  of  S a l e  i n  favour  of  t h e  Bank. 

IMB Limited excersised i t s  powers of s a l e  and had s o l d  t h e  v e h i c l e  

t o  t h e  F i r s t  Defendant whose d u l y  au tho r i zed  a g e n t  Suzanne S c o t t ,  

a c t e d  on i t s  b e h a l f .  The F i r s t  Defendant main ta ined  t h a t  it had 

acqu i r ed  a good t i t l e  i n  t h e  o r d i n a r y  course  of  b u s i n e s s  and was a  

bona f i d e  purchaser  f o r  v a l u e  wi thou t  n o t i c e  of  d e f e c t ,  i f  any,  i n  

t h e  t i t l e .  The F i r s t  Defendant would contend t h a t  t h e  s e i z u r e  of 

t h e  motor v e h i c l e  by IMB Limited was a  wrongful a c t  inasmuch a s :  



"The F i r s t  Defendant  a c q u i r e d  a good t i t l e  from 
i n t e r c o n t i n e n t a l  Merchant  Bank L imi ted  which had 
a duLy r e c o r d e d  B i l l  o f  S a l e  p r i o r  t o  t h e  B i l l  o f  
S a l e ,  i f  any ,  o b t a i n e d  by t h e  Second Defendant" .  

The f i r s t  Defendant  would deny t h e  P l a i n t i f f s 1  c l a i m  t o  I 
r e l i e f  inasmuch a s  t h e  former  had a c t e d  i n  good f a i t h  and a l l  ~ 

- 

o b l i g a t i o n s  t o  t h e  P l a i n t i f f s ,  e x p r e s s  o r  i m p l i e d ,  had been f u l l y  

d i s c h a r g e d  and f u l l y  consummated as r e q u i r e d  by t h e  sa le  agreement .  I 

The second Defendant  International T r u s t  and Merchant  Bank 

L i m i t e d  ( h e r e i n a f t e r  r e f e r r e d  t o  as IT & MB L t d , )  i n  i t s  Defence 

f i l e d ,  a v e r  a c q u i s i t i o n  by a n  a s s i g n m e n t  and t r a n s f e r  under  a n  
- - 

i n s t r u m e n t  i n  w r i t i n g  £ram one Horace-Mead, d e s c r i b e d  .as t h e  " l a w f u l  

owner o f  t h e  s a i d  Nissan  Urvan Min ibus ,  1993 - C h a s s i s  No. "WJGE I 

4-009151 ... Engine No. 7D-25-168874". I t  would a l s o  b e  con tended  I 

t h a t  by v i r t u e  o f  t h e  good t i t l e  s o  a c q u i r e d ,  t h e  F i r s t  Defendant  

d i d  n o t  have  a p r o p e r  t i t l e  t o  d e l i v e r  t o  t h e  P l a i n t i f f s ,  who, 

a c c o r d i n g l y ,  w e r e  n o t  e n t i t l e d  t o  t h e  r e l i e f  c l a imed .  On 2 5 t h  May, 

1999,  t h e  F i r s t  Defendant  o b t a i n e d  l e a v e  t o  i s s u e  and s e r v e  T h i r d  

P a r t y  p r o c e e d i n g s  c l a i m i n g  a n  e n t i t l e m e n t  t o  indemni ty  from IMB L t d . i n  

t h e  e v e n t  t h a t  the F i r s t  Defendant  s h o u l d  be  found l i a b l e  i n  damages 

t o  t h e  P l a i n t i f f s .  

On 4 t h  November, 1998,  IT  & MB L i m i t e d ,  . ( t h e  Second Defendant)  

o b t a i n e d  l e a v e  t o  s e r v e  T h i r d  P a r t y  P r o c e e d i n g s  f o r  a n  indemni ty  

from P a c i f i c  Motors L i m i t e d  o f  Number 11 Lower E l l e s t o n  Road, 

Kington 16 .  P a c i f i c  Motors  L i m i t e d  t h e  T h i r d  P a r t y  had n e i t h e r  C' 
e n t e r e d  a n  appearance  nor  w a s  r e p r e s e n t e d  i n  t h e  t r i a l .  S u f f i c e  

it t o  s a y ,  a l t h o u g h  a r e p r e s e n t a t i v e  a t t e n d e d  on b e h a l f  o f  IMB L t d . ,  

t h e r e  was no p a r t i c i p a t i o n  by t h a t  T h i r d  P a r t y  i n  t h e  T r i a l .  



A t  t h e  h e a r i n g  o f  t h e  a c t i o n  a  number o f  w r i t t e n  e x h i b i t s  

w e r e  r e l i e d  on ,and,by consen t , t endered  i n  two s e p a r a t e  b u n d l e s .  What 

emerges it t h a t  t h e r e  had been two i r r e c o n c i l a b l e  e n t r i e s  i n  t h e  

C e n t r a l  Motor v e h i c l e  R e g i s t r y  o f  ) Jamaica  r e s u l t i n g  i n  t h e  i s s u e  o f  

c o n c u r r e n t  t i t l e s  f o r  t h e  same motor  v e h i c l e  th rough  t h e  f r a u d u l e n t  

a c t i v i t i e s  o f  p e r s o n s  n o t  p a r t i e s  t o  t h e s e  p r o c e e d i n g s .  The motor  

v e h i c l e  i n  q u e s t i o n  was one o f  a  number o f  u n i t s ,  p a r t i c u l a r s  o f  

which a p p e a r  on a  C-78 Impor t  E n t r y  Form under  t h e  Customs A c t  w i t h  

t h e  N i s s a n  Trading Company L i m i t e d  o f  TokyolJapan a s  c o n s i g n o r  t o  
- .-- 

P a c i f i c  Motors Limi ted .  

PURCHASE by HARRY VICTOR 

On 1 4 t h l J u l y ,  1993, a  p e r s o n  p u r p o r t i n g  t o  b e  Harry V i c t o r  

comple ted  and p r e s e n t e d  an  a p p l i c a t i o n  form f o r  t h e  r e g i s t r a t i o n  

and l i c e n s i n g  o f  one F i f t e e n - S e a t e r ,  White ,  1993 N i s s a n  Urvan a s  a  

new motor  v e h i c l e .  A t  t h e  o f f i c e  o f  t h e  C o l l e c t o r  o f  Taxes ,  t h e  

a p p l i c a n t  was g r a n t e d  temporary  r e g i s t r a t i o n  and r e g i s t r a t i o n  p l a t e s  

TP 4220 w e r e  i s s u e d .  A t t a c h e d  t o  t h e  a p p l i c a t i o n  f o r  r e g i s t r a t i o n  

was a  copy o f  t h e  Impor t  E n t r y  which b o r e  a  d e s i g n a t i n g  a s t e r i s k  a t  

i t e m  number 7. Also  s u b m i t t e d  was a n  i n v o i c e  number 05964 from 

P a c i f i c  Motors L imi ted  t o  Harry V i c t o r .  T h i s  document d a t e d  1 4 t h  

l J u l y ,  1993 (see e x h i b i t  2  page 4 )  r e c o r d s  t h e  f o l l o w i n g : -  

"1 1993 Nissan  Urvan Minibus 25000. 
C h a s s i s  No. WJGE 24-009151 
Engine No. TD 25-168874. Colour whitet '  

The above p a r t i c u l a r s  i n  m a n u s c r i p t  i n c l u d e  a l s o  t h e  p u r c h a s e  

p r i c e  o f  $603,000.00. On 2 8 t h 1 J u l y ,  1993 a  C e r t i f i c a t e  o f  T i t l e .  

numbered MVC 2435 93 was i s s u e d  (see e x h i b i t  2 ,  page  2 2 ) .  On 23rd  



August,  1993 t h e  s a i d  Harry V i c t o r  purpor ted  t o  execute  a  B i l l  of  

S a l e  i n  favour o f  IMB Limited whose c r e d i t  o f f i c e r  Al thea Richards  

s igned  f o r  t h e  Bank and ,  t h a t  very day,  enclosed a  cheque drawn on 

Century Nat iona l  Bank i n  t h e  sum o f  $500,000.00 t o  P a c i f i c  Motors 

Limited i n  " f u l l  settlement" o f  t h e  purchase p r i c e  ( e x h i b i t  2, page 

On 16 th  August, 1993, t h i s  B i l l  of  S a l e  was recorded  a t  t h e  

I s l a n d  Record O f f i c e  and t h e  p a r t i c u l a r s  of  t h e  second schedule  of  

t h a t  document correspond t o  t h o s e  on t h e  i n v o i c e  (Supra ) .  
- .-- 

Plaintiffs' Acquisition by Purchase 

The purchase by t h e  P l a i n t i f f s  from F i r s t  Defendant a r o s e  

consequent  on t h e  e x c e r s i s e  by IMB Limited o f  i t s  powers o f  s a l e .  

A l e t t e r  addressed by t h e  Bank t o  t h e  C o l l e c t o r  o f  Taxes ( e x h i b i t  1, 

r page 24) gave an indemnity t o  t h e  l a t t e r .  On t h e  17 th  August,  1994, .- 
t h e  P l a i n t i f f s  executed a  B i l l  o f  S a l e  t o  t h e  Bank of  Nova S c o t i a  

~ J a m a i c a  Limited,  t o  s ecu re  t h e  sum of  $420,000.00 on t h e  s e c u r i t y  of  - 
One Nissan Urvan Minibus r e g i s t e r e d  TP 6423: 
Chass i s  No. WJGE 24009151. 

Second Defendant's Security 

A t  t h e  t r i a l f a  M r .  Delroy Slowley,  former C r e d i t  Manager a t  

IT & MB Limited t e s t i f i e d  t o  t h e  execut ion  by himself  and one Horace 

C Mead o f  t h e  B i l l  o f  S a l e  on 27th August, 1993. It was recorded a t  the 

I s l a n d  Record O f f i c e  on 14 th  September, 1993, t h e r e i n  t h e  p a r t i c u l a r s  

r e c o r d  a  motor v e h i c l e  w i th  c h a s s i s  No. WJGE 24009151. The s a i d  

Horace Mead (wi th  whom t h e  w i t n e s s  had d e a l t  i n  a  s e p a r a t e  transaction 

on a  p r i o r  occas ion)  had i n ~ J u l y ,  1993, p re sen ted  a  d r i v e r ' s  licence 



Pursuant  t o  t h i s  purchase  made on t h e  s t r e n g t h  of  t h e  P a c i f i c  Motors 

Invoice .  The B i l l - o f  S a l e  s p e c i f i e d  two motor v e h i c l e s ,  one of  

which ( t h e  s u b j e c t  of t h i s  s u i t )  was d e s c r i b e d  a s  'hew". The l e t t e r  .. 

from I T  & IMB Limited ( e x h i b i t  1, page 6 )  under t h e  hand o f  Paul  

Robinson, t h e  C r e d i t  O f f i c e r  , and r e m i t t i n g  t o  P a c i f i c  Motors Ltd.  

t h e  purchase  p r i c e  of  $600,000.00 i s  cap t ioned: -  

"Sa le  of 1993 Nissan I rvan  Bus - c h a s s i s  # WJGE 4 - 009151 
Engine # TD 25 - 168874 t o  Horace Mead". (See exhibit 2, pg 6)  

M r .  Slowley concedes t h a t  a s  a  Banker he would r e g a r d  t h e  

c o r r e c t  documentation o f  ~ n ~ i n e  and Chass i s  numbers a s  v i t a l  when 
- .  - 

t a k i n g  s e c u r i t y  on a  purchase  such a s  t h i s ,  and dese rv ing  o f  t h e  

utmost  c a r e f u l  s c r u t i n y .  

M r s .  Dawn P a t r i c i a  Forres ter-Salmon,  t h e  Manager of  t h e  

C e n t r a l  Motor Vehic le  R e g i s t r y ,  i n  t h e  In l and  Revenue Department 

a t  Cons tan t  Spr ing  where r e c o r d s  a r e  k e p t  of  a l l  motor v e h i c l e s  

l i c e n s e d  and r e g i s t e r e d  i n  t h e  coun t ry  was c a l l e d  t o  t e s t i f y  a t  

t h e  b e h e s t  of  t h e  Second Defendant.  She produced t h e  documents f o r  

r e g i s t r a t i o n  p re sen ted  by Horace Mead, namely: 

( a )  Photocopy of  t h e  motor v e h i c l e  C e r t i f i c a t e  f o  F i t n e s s  
(Road Worthiness)  

( b )  A photocopy o f  P a c i f i c  Motors Limited Invo ice  

(c )  A copy of t h e  Iniport Ent ry  on which t h e  p a r t i c u l a r  motor 
v e h i c l e ,  a s  we1.3. a s  o t h e r s  were consigned t o  Pacific Motors Ltd. 

On t h e  s t r e n g t h  of  t h e  a p p l i c a t i o n  ( e x h i b i t  2 ,  page 1 4 )  

i a C e r t i f i c a t e  of  T i t l e  ( e x h i b i t  2 ,  page 28) was i s s u e d ,  t h e  motor 

v e h i c l e  be ing  desc r ibed  a s  'new' .  A t  t h e  Kingston O f f i c e  o f  t h e  

Motor Vehic le  r e g i s t r y  l o c a t e d  a t  1-3 King S t r e e t ,  an a p p l i c a t i o n  

i n  t h e  name of  Harry V i c t o r  had been p re sen ted  w i t h  suppor t ing  



(a) ~u~licate Certifcate of Fitness (Road worthiness) - 

(b) Copy of an Invoice form Pacific Motors Ltd. 

(c) Duplicate Certificate of Motor Vehicle policy of 
Insurance with United General Insurance Limited- 

Convenient it is to note that the handwritten application 

(exhibit 2, page 6 )  bears an unmistakable similarity to that of the 

accompanying Pacific Motors Limited invoice. With it was presented 

a carbon copy (blue) of the Motor Vehicle Cerificate of Fitness 

(unlike the Horace Mead application to which a photocopy Certificate 

of Fitness was attached). The chassis- number of the Harry Victor 

application corresponds accurately to the Pacific Limited Invoice but 

in the Horace Mead application the integer "2" following the capitals 

"WJGE" is omitted. 

In answer to Mr. Bailey, Mrs. Forrester-Salmon stated that 

she regards as a prerequisite to any transfer of motor vehicle 

ownership to be recorded, the resolution of any discrepancy as 

to Chassis number'on the accompanying documentation. It hai been 

her experience that the complete replacemeLt of a motor vehicle engine 

sometimes occurs and for that reason the correct documentation of the 

Chassis number is paramount. The title to the motor vehicle in 

the Harry Victor application was issued on 28th July, 1993 under an 

emergency directive. In the process of motor vehicle tax collection 

the practice occurs of the issue of temporary registration plates 

upon payment of the prescribed fee, the issue of the permanent plates 

abiding the road permit from the Transport Authority which would first 

provide the applicant with a temporary document for presentation to 

the Collector of Taxes. On the strength of this temporary document 

the Collector of Taxes would issue the "red plates" so that the 

Transport Authority would have the record complete with the issue 

of the proper road licence for the vehicles prescirbed route. 



t h e  T ranspo r t  A u t h o r i t y  d e c l i n e s  t o  i s s u e  a  p e r m i t ,  t h e  

a p p l i c a n t  cou ld  n o t  o p e r a t e  a s  a  p u b l i c  pa s senge r  c a r r i e r ,  b u t  opt 
r 

f o r  a  p r i v a t e  motor c a r  l i c e n c e  i n s t e a d .  

On t h e  r e v e r s e  s i d e  o f  t h e  Motor Veh i c l e  C e r t i f i c a t e  o f  T i t l e  

i s s u e d  i n  t h e  name-of Harry. V i c t o r  ( e x h i b i t  2,  page 22) a p p e a r s  t h e  

n o t a t i o n  o f  a  d i s c h a r g e  o f  l i e n ,  a s  w e l l  a s  a n  indemni ty  t o  t h e  

C o l l e c t o r  o f  Taxes consequen t  on t h e  t r a n s f e r  t o  t h e  P l a i n t i f f s .  The ~ 
C: C o l l e c t o r  o f  Taxes had never  c a l l e d  on t h e  indemni ty  p rov ided  by IMB 

Limited .  

I n  answer t o  M r .  Robinson, s h e  concedes  t h a t  t h e  I n l a n d  - 
- 

I 

Revenue Department is n o t  an  arm of t h e  T r a n s p o r t  A u t h o r i t y  and it ~ 
i s  the latter Department which de t e rmines  t h e  c o n d i t i o n s  o f  g r a n t  I 

f o r  a  p u b l i c  passenger  c a r r i a g e  l i c e n c e .  I 
I 

M r .  Andrew C h r i s t o p h e r  Thomas, a  Banker employed t o  IT & MB ! 

Limi ted ,  had ,  a s  r e c e n t l y  a s  t h e  day p r eced ing  h i s  t e s t imony  i n  t h i s  

m a t t e r ,  v i s i t e d  t h e  p remises  o f  Sapp le ton  and Son a t  number 58 

Waltham Park  Road, Kings ton ,  and t h e r e  i n s p e c t e d  t h e  motor v e h i c l e  

i n  q u e s t i o n .  The s t a t e  o f  t h e  coach-work and i n t e r i o r  u p h o l s t e r y  

o f  passenger  s e a t s  a s  w e l l  a s  t h e  road  wheels  he  d e s c r i b e s  a s  "good". 

The Chas s i s  number appea r ing  t h e r e o n ,  he  r eco rded :  WJGE - 24009151. I 

Only t h e n  d i d  he  d i s c o v e r  t h e  d i s c r epancy  w i t h  what  i s  r eco rded  i n  

t h e  B i l l  o f  S a l e .  H i s  Fou r t een  y e a r s  i n  banking conduces t o  emphasis  I 

on a c c u r a t e  r e c o r d i n g  of d a t a  f o r  t h e  purposes  o t  t a k i n g  s e c u r i t y .  

(-'I A s  e v e n t s  s t a n d , t h e  Bank c a n n o t ,  u n a s s i s t e d ,  e f f e c t  a  t r a n s f e r  o f  

t i t l e  o f  t h e  motor v e h i c l e  t o  a  Th i rd  P a r t y .  When t a k i n g  such  1 

s e c u r i t y ,  t h e  p rope r  p r a c t i c e  i s  t o  conduct  a  p h y s i c a l  examina t ion  

o f  t h e  v e h i c l e ' s  C h a s s i s  number b e f o r e  d i s b u r s i n g  a  l o a n .  The 1 
p r e s e n t  i n s t a n c e  r e f l e c t s  a  m a n i f e s t  o v e r s i g h t .  



On the final date of this trial time did not permit submissions 
.J  

I 
in Court and written submissions were promised. My assignment for 

. I 
the remainder of the term in rural assizes precluded the earlier 

consideration of the written - .  submissions filed in the Registry. 

Submitted as they were, without the opportunity of responses, did 1 

not make for the assistance that would have been afforded in open I 

I 

/- Court and I proposed to reopen the matter at the commencement of the 
L.i 

Michalemas Term. In the event,I decline so to do, trusting that my I 

I 
evaluation hereunder will address such responses that might have been I 
made. -- 

First Defendant's Submissions: 

Mr. Bailey for the First Defendant was content to rely on the 

"route" of title without calling any evidence. He submitted that 

the First Defendant's contractual obligations to the Plaintiffs had 

C been fully discharged. No evidence, he said, had been advanced which 

might effectively impeach the Plaintiffs' title and mode of acquisition. 

On the evidence, the Chassis number of the motor vehicle correctly 

reads: "WJGE 24009151". The PacificMotors Limited Invoice to 

Horace Victor Mead shows the selling price as $603;000.00. The payment 

of $603,000.00 by IT &MB Limited represents almost a hundred percent 

financing of a rrovable asset liable to depreciation; this did not 

reflect shrewd business practice. By comparison, IMB Limited on a 

similar invoice had made a loan of $5001000.00 and the Bank of 

Nova Sc~tia~Jamaica Limited with similar caution had advanced the 

sum of $420,000.00 towards the Plaintiffs' purchase at a cost of 

$7007000.00. The validity of the Bill of Sale to IMB Limited 



( e x h i b i t  2 ,  pages 1 6  to  19 i n c l u s i v e )  duly recorded on 16 th  August, 

. - 
. 1993, had n e i t h e r  been chal lenged nor impeached. The e v e n t s  

cu lmina t ing  i n  t h e  t r a n s f e r  of t i t l e  v i a  a c q u i s i t i o n  by t h e  F i r s t  I 
.. - 

Defendant, opera ted  t o  v e s t  ownership i n  t h e  P l a i n t i f f s ,  See Motor 
- , 

Vehicle  C e r t i f i c a t e  of T i t l e  LA 036979 ( e x h i b i t  1, page 25).  The 

impeccable test imony of  ~ r s .  Forrester-Salmon confirms t h i s  i n  

/- \ 
every  m a t e r i a l  p a r t i c u l a r .  H e r  unchalleged test imony a s s e r t s ,  i n t e r  

L ,I 
a l i a ,  t h a t  t h e  proper  o f f i c e r  i n  t h e  Motor Vehicle  Regis t ry  who 

- .. d e a l t  w i th  t h e  a p p l i c a t i o n  must have s a t i s f i e d  h i m s e l f / h e r s e l f  a s  

t o  t h e  i d e n t i t y  of Harry Vic to r  p r i o r  t o  i s s u i n g  a  C e r t i f i c a t e  of  -- 

R e g i s t r a t i o n  and T i t l e .  Moreover, urged M r .  Ba i l ey ,  t h e  B i l l  of 

S a l e  t o  IMB Limited was f i r s t  i n  t i m e ,  preceding a s  it d i d , t h a t  

B i l l  of S a l e  purpor ted ly  given by Horace Mead t o  IMB Limited 

(da ted  27th August, 1993- and recorded on 14th  September, 1993) .  

I n  any even t ,  submits M r .  Ba i ley ,  IT & MB Limited,  had an i n s u r -  

mountable hurd le  i n  t h a t  t h e  B i l l  of  Sa le  from Horace Mead was 

f a t a l l y  flawed wi th  t h e  v e h i c l e ' s  Chassis  number a s  WJGE - 4009151. 

No explana t ion  had been o f f e r e d  f o r  t h e  discrepancy.  The omission 

of t h e  i n t e g e r  " 2 "  e f f e c t i v e l y  s t u l t i f i e d  t h e  power t o  t r a n s f e r  

t i t l e  and, i p s o  f a c t o ,  has  r e s u l t e d  i n  an unlawful s e i z u r e  by I T  

& MB Limited.  Fraud ,as  c l e a r l y  occurred,must have been con t r ived  

by o r  wi th  p a r t i c i p a t i o n  o f  Horace Mead wi th  whom t h e  Second 

Defendant d e a l t  d i r e c t l y .  

Inexorably it followed t h a t  judgment f o r  t h e  P l a i n t i f f s  must 

be e n t e r e d ,  bu t  t h e  F i r s t  Defendant be absolved from l i a b i l i t y  

wi th  c o s t s  secured under a  Sanderson type o r d e r .  



Second Defendant's Submissions: 
4 

Mr. Morgan for the Second Defendant-submitted that two - 

invoices in details almost identical, each bearing the number 05964 

with remittances of $600,000.00 and $500,000.00 respectively to 

pacific Motors ~imited and emanating from unconnected sources, pointed 

to fraudulent negotiations conducted by Pacific Motors Limited and 

involving either or both persons Horace Mead and Harry Victor. 

Such state of fraud precluded the passing of a title to either 

Harry Victor or to Horace Mead. The failure of acquisition of a 

good title by .Harry Victor, precluded the Plaintiffs as well as 

IMB Limited from obtaining a good title. Consequently, neither had 

the right to possession of the motor vehicle!! According, no act 

of detinue by second Defendant IT & MB Limited occurred as the 

seizure of the vehicle would not have been unlawful. This is how 

I - Learned Counsel would gloss on the discrepancy in the Chassis 
1. 

number appearing on the Bill of Sale. He further submitted that 

any consideration of t h i ~ ~ i s  to disregard the fact that the fraud 

which had been per~retrated~had led to the registration of the same 

vehicle twice and withal, almost simultaneously. ~ccordingly, 

'Pacific Motors Limited who had been named in Third Party proceedings 

ought to be made to pay the damages. In one breath Learned Counsel 

appears to concede that damages must accrue to the Plaintiffs, albeit 

not by way of liability of Second Defendant. If the foregoing did 

not find favour with the Court, the Plaintiffs, he urged, had 

furnished no evidence of steps taken by them to mitigate their loss. 

If, as Mr. Carol Smith, husband of the Plaintiff had in the duration I 

of a singleweek's endeavour secured the purchase of the motor 



v e h i c l e  i n  q u e s t i o n ,  a  renewed e f f o r t  on h i s  p a r t  a f t e r  t h e  s e i z u r e  
f 

might l i kewise  have procured a replacement.  Unreasonable and g r o s s l y  

o v e r s t a t e d ,  was t h e  P l a i n t i f f s '  c la im f o r  l o s s  of  p r o f i t  which 

should be r e j e c t e d .  Although t h e  e a r n i n g s  from t h e  a b o r t i v e  p ly ing  

f o r  reward were logged i n  an  e x e r c i s e  book, a t  no t i m e  had t h i s  

been e x h i b i t e d  t o  a s s i s t  t h e  Cour t .  Moreover, such evidence a s  1 

M r .  Smith gave lpoin ted  on ly  t o  an o p e r a t i o n  a s  a  p u b l i c  passenger  
,* -\ 

- I 
L- carriage withouta l i c e n c e  from t h e  Transpor t  Au thor i ty  of Jamaica.  I 

Any award based on - such  computation could  on ly  g i v e  l eg i t imacy  t o  
I 

~ - 
- 

--- an i l l e g a l  t r a n s a c t i o n  and,  a p a r t  from t h e  sum &700,000.00 - t h e  - v a l u e  - 
I 

of t h e  v e h i c l e ,  damages should  be n'csninal only, reflecting no mre than  I 
I 

two months' l o s s  o f  use  a t  $10,000.00 p e r  month. Such award should 

be made d i r e c t l y  a g a i n s t  t h e  Third P a r t y ,  P a c i f i c  Motors Limited,  who 
I 

d i d  n o t  see f i t  t o  contest t h e s e  proceedings .  

1. , Submissions on behalf of the Plaintiffs 
I ' 

M r .  Robinson i n  h i s  submissions  sought  t o  r e l y  on *he evidence 

a s  it unfolded,  and po in t ed  t o  t h e  h i g h e r  p r i o r i t y  of t h e  B i l l  

of S a l e  v i a  which t h e  F i r s t  Defendant conveyed a  proper  t i t l e  t o  

t h e  P l a i n t i f f s .  A d d i t i o n a l l y ,  he prayed i n  a i d  t h e  flawed B i l l  of 

S a l e  on which t h e  Second Defendant r e l i e d .  The tes t imony o f  bo th  

M r s .  Forrester-Salmon and M r .  A l l an  Thomas, supported t h e  inescapab le  

conclusion t h a t  t h e  Second Defendant was n o t  armed wi th  a  v a l i d  

ins t rument  by which t o  a u t h o r i s e  seizure of t h e  motor v e h i c l e .  

On t h e  q u e s t i o n  of  damages, he urged t h a t  t h e  P l a i n t i f f s  had 

maintained t h e i r  con t inu ing  a s s e r t i o n  of  p rope r ty  i n  t h e  Nissan 

Urvan. I n  an a t t empt  t o  m i t i g a t e  t h e i r  l o s s  t hey  had agreed from 



a s  e a r l y  a s  28th August,  1995, t h a t  t h e  vehicle , ,be  s o l d  and t h e  

proceeds of  sale p laced  on d e p o s i t  t o  awa i t  t h e  outcome o f  t h e  t r i a l .  

(see L e t t e r .  f rom At torneys  for . the  P l a i n t i f f s  t o  At torney  f o r  t h e  

-Second Defendant, e x h i b i t  1, page 4 0 ) .  

Any Order f o r  t h e  r e t u r n  of  t h e  motor v e h i c l e  i n  i t s  p r e s e n t  

c o n d i t i o n  t o  t h e  P l a i n t i f f s  would be an a c t  of i n j u s t i c e .  The on ly  

j u s t  o r d e r  would be t o  p l a c e  t h e  P l a i n t i f f  a s  n e a r l y  i n  t h e  same 

p o s i t i o n  a s  would be  t h e  c a s e  i f  t h e  Second Defendant had t aken  

s t e p s  t o  e f f e c t  a  s a l e  i n  1995. M r .  Robinson r e l y i n g  on t h e  

- d e p r e c i a t e d  va lue  a s  a t  March, 1996, v i z  $400,00.00, t h e  amount- f o r  

which t h e  Second Defendant had been w i l l i n g  t o  s e l l  ( s e e  e x h i b i t  1, 

page 4 1 ) ,  o f f e r e d  a  computation which, however applied,would work 

back t o  an award o f  t h e  o r i g i n a l  p r i c e  $700,000.00. I r e g a r d  t h e  

submissions on beha l f  of Second Defendant,  sup ra ,  . a s  r e f l e c t i n g , i n  

r"\, p r i n c i p l e ,  concurrence on t h i s  p o i n t .  Neve r the l e s s ,  c o n s i d e r a t i o n  
L' 

must be had of t h e  s t r enuous  p ly ing  schedule  of  t h e  v e h i c l e  up t o  

t h e  t ime of s e i z u r e .  I n  t h e  absence of  ev idence  o f  t h e  r a t e  of  

d e t e r i o r a t i o n  of  marketable  v a l u e ,  it i s  common knowledge t h a t  a  

motor v e h i c l e  ' s t r i p p e d '  of  i t s  newness undergoes a  p r o g r e s s i v e  

diminution i n  va lue  even i f  a  l e v e l l i n g - o f f  o b t a i n s  a t  a  c e r t a i n  

s t a g e .  Accordingly,  I would a s s e s s  i t s  v a l u e  a t  t h e  t i m e  of  s e i z u r e  
I 

I 

a t  $650,000.00. For t h e  con t inu ing  d e t e n t i o n  of  a  p o t e n t i a l l y  

c\ p r o f i t  e a rn ing  a s s e t ,  damages ought  t o  acc rue  t o  t h e  owners, 

submit ted M r .  Robinson and he g leaned  suppor t  from d i c t a  i n  t h e  I 
c a s e  o f :  Hi l lesden  S e c u r i t i e s  Limited v .  Ryjak Limited (1973) 2 

A l l  E .R .  184. The purpose o f  t h e  purchase  was c l e a r l y  f o r  o p e r a t i o n  



as a p u b l i c  passenger  c a r r i e r .  To t h i s  end, a l l  had been done, 

namely t h e  a p p l i c a t i o n  f o r  a Road Licence as w e l l  a s .  a documentation 

of  t h e  proposed r o u t e ,  ( e x h i b i t  4 ) .  

M r .  Caro l  s m i t h  h a d - t e s t i f i e d  t h a t  t h e  T ranspor t  Au tho r i t y  
- 

had advised  him t h a t  t h e  v e h i c l e  could be  opera ted  as a p u b l i c  

passenger  c a r r i e r  pending t h e  i s s u e  o f  t h e  l i c e n c e .  No conf i rmat ion  

of  t h i s  i n  w r i t i n g  had been produced. Should t h e r e  be no award o-f 

l o s s  o f  income up t o  when s e i z u r e  occur red ,  t h e  P l a i n t i f f s  should  

n o t  be  d i s e n t i t l e d  t o  an award f o r  l o s s  of  income r e s u l t i n g  from 

t h e  d e t e n t i o n ,  submit ted M r .  ~ o b i n s o n .  An award based on t h e  c o s t  - . - -- 

of  r ea sonab le  h i r e  f o r  t h e  p e r i o d ,  he urged,  would be analogous t o  

mesne p r o f i t s  acc ru ing  t o  a  l and  owner on account  o f  t h e  wrongful  

occupa t ion  by another .  I f  t h e  deduct ion t h e r e  be  from t h e  P l a i n t i f f s '  

award, it should on ly  r e p r e s e n t  t h e  eight-month h i a t u s  up t o  t h e  

g r a n t  of  t h e  Road Licence.  The invoca t ion  of  t h e  ' e x  t u r p i  causa l  

r u l e  by t h e  Second Defendant should n o t  ope ra t e  e x c l u s i v e l y  and 

d e t r i m e n t a l l y  t o  t h e  P l a i n t i f f s '  r i g h t s .  I n  t h e  H i l l e s d e n  S e c u r i t i e s  

c a s e  c i t e d  above, Parker  J .  had r e l i e d  on a  dictum o f  Denning LdJ. 

( a s  he t hen  was) i n  t h e  c a s e  of  S t rand  E l e c t r i c  & Enqineer inq 

Company Ltd.  v.  B r i s f o r d  Ente r ta inments  Ltd. (1952) 1. A l l  E.R.  796 

a t  801. There t h e  Learned Lord J u s t i c e  had s a i d :  

" I f  t h e  good are r e t a i n e d  by t h e  wrongdoer up till 
Judgment, t h e  h i r i n g  charge  up t o  t h a t  t ime ,  and 
i n  a d d i t i o n ,  t h e  owner w i l l  g e t  t h e  r e t u r n  of  t h e  
goods o r  t h e i r  va lue  up t o  judgment. 

The test imony o f  M r .  Smith whi le  n o t  a v a i l i n g  f o r  an award 

f o r  t h e  d u r a t i o n  of  t h e  eight-month pe r iod  up t o  s e i z u r e ,  w i l l  

n e v e r t h e l e s s  provide a  u s e f u l  y a r d s t i c k  by which t o  compute p r o f i t s  

which would have accrued ,  had t h e  Transpor t  Au tho r i t y  g ran ted  a  



l i c e n c e .  The t a b u l a t i o n  o f  e a r n i n g s  by M r .  Robinson a c c o r d s  
- 

s u b s t a n t i a l l y  w i t h  t h e  e v i d e n c e  o f f e r e d  by M r .  Smith e x c e p t  t h a t  

a c c o u n t  must b e  t a k e n  of t h e - l o w e r  t a r i f f  o f  f a r e s  from s c h o o l  

c h i l d r e n .  The g r o s s - m o n t h l y  t a k i n g s  i n - f a r e s - I  would r e d u c e  from 
I 

$112,320,00 t o  $100,000.00. M r .  Smith,  when a s k e d  by M r .  B a i l e y  I 

I whether  he  would pay h i m s e l f  from f a r e s  e a r n e d ,  r e p l i e d :  I 

"That  min ibus  i s  a c t u a l l y  mine, I d o n ' t  t a k e  any pay".  I 
Under f u r t h e r  c r o s s  examina t ion  h e  s a i d  t h a t  h e  would t a k e  I 

money t o  h i s  w i f e ,  money used t o  purchase  food f o r  h i s  f a m i l y .  A s  I 

- - 

a  d r i v e r ,  he  s a i d ,  he would c h a r g e  $2,000'.00 ~ e r - w e e k  f o r  such  
I 

s e r v i c e .  I n  any computa t ion  o f  expenses ,  a c c o u n t  s h o u l d  b e  t a k e n  I 
I 

o f  t h e  remunera t ion  t o  a  d r i v e r ;  a c c o r d i n g l y ,  I would i n c r e a s e  t h e  I 
monthly  expenses  from $59,460.00 t o  $67,460.00. The n e t  p r o f i t  

I 

t h u s  computed would b e  $32,540.00. From t h i s  I ' w o u l d  d e d u c t  a  I 
c - 
i ,  
L ' f u r t h e r  $2,540.00 t o  c o v e r  o t h e r  c o n t i n g e n c i e s  such  a s  h i r i n g  o f  a  I 

r e l i e f  d r i v e r  and t h u s  a r r i v e  a t  amonthly  m u l t i p l i c a n d  o f  $30,000.00. 1 
The e ight -month  p e r i o d  w h i l e  n o t  q u a l i f y i n g  f o r  a n  award a s  shown, 

I 
s t i l l  d e s e r v e s  c o n s i d e r a t i o n .  I n  t h a t  p e r i o d  t h e  P l a i n t i f f s  c o u l d  

have  o p t e d  f o r  a  p r i v a t e  motor c a r  l i c e n c e  o r  c o u l d  have  s o l d  t h e  

v e h i c l e .  On t h i s  a c c o u n t  I would award t h e  sum $100,000.00. I 

Second Defendan t ' s  P r a y e r  for Indemni ty  

Even i f  an  i n s t a n t  check by P a c i f i c  Motors had r e v e a l e d  two 

s e p a r a t e  sums p a i d  on t h e  same numbered i n v o i c e ,  a  d e t r i m e n t  t o  

Second Defendant  would, n e v e r t h e l e s s ,  have a c c r u e d  a l r e a d y .  

Fur the rmore ,  t h e r e  i s  no e v i d e n c e  t h a t  t h e  payment o f  t h e  sum o f  

$600,000.00 by Second Defendant  had ,  i n  f a c t ,  been made on t h e  



p r e s e n t a t i o n  o f  a,n ' o r i g i n a l '  i n v o i c e  a s  opposed t o  a  p h o t o f a c s i m i l e  
- 

t h e r e o f .  I t  i s  one thincj t o  speak  o f  a  l o s s  r e s u l t i n g  from a  b r e a c h  

o f  c o n t r a c t  on a  whol ly  f a i l e d  c o n s i d e r a t i o n .  The p r e s e n t  a c t i o n  -- 

a g a i n s t  t h e  Second Defendant  i s  one f o r  w r o n g f u l - s e i z u r e  and arises 

p r i n c i p a l l y  from t h e  want  o f  care on t h e  p a r t  o f  t h e  Second Defendant  
- 

when t a k i n g  s e c u r i t y  on a c h a t t e l .  P u t  s h o r t l y ,  t h e  r e s u l - t i n g  i n j u r i a  
t o  t h e  P l a i n t i f f s  js r e f e r a b l e  s o l e l y  t o  t h e  t o r t i o u s  c o n d u c t  of t h e  I 

I 

Second Defendant ,  and s o  t h e  r i g h t  t o  a n  indemni ty  i n  t h e  c i rcum- 
I 

s t a n c e s ,  i s  e n t i r e l y  misconce ived .  

I n  f i n e ,  t h e  awards bo t h e  P l a i n t i f f  i s  as fo l lows : -  I 
- - - 

Value o f  motor v e h i c l e  $ 650,-0OO.OD 

Damages ( f i r s t  e i g h t  months 
d e t i n u e )  

De t inue  t h e r e a f t e r ,  up t o  1 3 t h  
. J u l y ,  1999,  48 months a t  
$30,000.00 $1,440,000.00 

From 1 4 t h s J u l y ,  1999 t o  
20 th  November, 1999 ( 4 4  months)  . $ 135,000.00 

T o t a l  

(1) On t h e  sum o f  $2,190,000.00 t h e r e  w i l l  b e  i n t e r e s t  a t  t h e  
r a t e  o f  6 %  p e r  annum from t h e  1 7 t h  November, 1994 t o  1 3 t h  
J u l y ,  1999. From 1 4 t h  J u l y ,  1999 t o  2 0 t h  November, 1999 
i n t e r e s t  a t  t h e  rate  o f  12% p e r  annum on t h e  e n t i r e  sum. 
Such judgment t o  b e  a g a i n s t  t h e  Second Defendant  w i t h  c o s t s  
t o  b e  t a x e d ,  i f  n o t  a g r e e d .  

( 2 )  Judgment f o r  F i r s t  Defendant  a g a i n s t  t h e  P l a i n t i f f s  w i t h  
c o s t s  t o  b e  a g r e e d  o r  t a x e d ;  such  c o s t s  t o  b e  p a i d  by and 
r e c o v e r a b l e  from Second Defendant .  

( 3  I t  i s  f u r t h e r  o r d e r e d  t h a t  t h e  P l a i n t i f f s  s h a l l  s i g n  a l l  
documents and do a l l  t h i n g  n e c e s s a r y  t o  e n a b l e  t h e  Second 
Defendant  t o  e f f e c t  a  s a l e  o f  t h e  Nissan  Urvan m i n i b u s ,  
b e a r i n g  c h a s s i s  number WJGE-24009151. 


