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The PLeadings
The plaintiff brings this cause of action in negligence and 4is sccking Lo

necover damages as a rnesult of an accident involving a moion vehicle and himsels.
He alleges that on the 14th day of Febwary, 1990 he was Lawfully crossing Halg-
Way~Tree Road when thc}deﬂendant 50 negligently drove, managed and/on controlled
his moton car that he caused same to collide violently with him causing severe

personal injuries. The particulars of negligence ane set out hereunden:

"PARTICULARS OF NEGLIGENCE

The Defendant was negligent in that:
1. He cotlided with the plaintiff while the plaintiff was
standing on the white Line waiting to be given a
chance to complete crnossing the said noad.
2. He failed to keep a proper Look out.

3. He drnove at a nate of speed which was excessive Lin
the cirncumstances.

4. He failed to give any or any adequate waning of his
presence on approach along the said road.

5. He failed to stop, sLow down, swerve or in any way 50
to drive, manage and on controf his said moton vehicle
as to avodd the said collision.”

The degendant admits that there was a collision between the plaintiff and the
degendants' moton vehicle on the day in question but denies that he was negligent.
He averns that the accident was caused sofely on alternatively contrnibuted Lo by the
negligence of the plaintiff. He has particularized the plaintiff's negligence as

gollows :



PARTICULARS OF NEGLIGENCE OF PLAINTIFF

1. Failing Zo keep any or any propen Look-out orn to have
any on any sufficient on proper negand fon vehiculan
g gic along a busy thoroughfare.

2, Cnossing on attempling o cross a majon thoroughfare
without §inst ascertaining on ensuning that it was
sage to do 40 and at a time when and in a mannen
whereby 4t was manigestly dangerous so0 to do.

3. Crossing on attempting Lo cross a majorn thoroughgare
al its function with Collins Green Avenue and not at
a designated pedestrnion crhossing or at trhafgdic Light.

4. Failing to take any orn any special care gor his own
safety and the safety of oifnens.

5., Failing to heed the wawnings given by the defendant.

6. Failing to observe the presence and approach of the
degendant's sadid vehicle 4in sufficient time to avodid
colliding with 4t on at all.,

7. Suddenfy and without any priofr on proper warning
- netracting his steps, shuggling then jumping Late into
jtthhc path of the defendant’s vehicle and into the side
eneog.

8. Failing Lo stop, sLow down, to turn asdide orn Lo take
any othen evasive actionso as to avoid the coliisdion.

The é\)idcnce

The plaintif§ teatified that on the 14th Februany, 1990, he had to go across

Hal§ Way Tree Road in ornden o purchase some cigarettes. Halg Way Tree at the
point where he was crossing, accommodates four Lanes of traffic. Two Lanecs are
fon thagfic proceeding southerly towzads Cross Roads and the othen two Lanes gon
thaffic going in the opposite direction towarnds Hal§ Way Trhee. In atiempting o
netwwin to the side of the noad whene he had his stall, he stood in the noad waiting
1o cnoss as At was busy. He said:

"I Atop said place on white Line where 1 was. 1

was Looking to see if 1 could get a clearance o

go back on the other side. The next thing 1 find

mysel§ in PubLic Hospital.”
He funthen testified that he was standing 4in the night Lane going towards Half Way
Tree but cannot say who on what collided with him. Under cross-examination he
sadid he was Looking up and down before he crossed and can't necall if he had jumped
whilst in the noad, When it was suggesied that he had jumped back into the car
driven by the defendant, he ‘denied this. He also said that he was nol aware of any

moton can coming from Hald Way Tree direction trying to overtake a bus and that it




had encroached into the Lane where he was standing causing him to jump backwands.
The plaintiff called a witness, Duct Walker. Acconding to this witness, he

was standing at a bus shed at the intersection of Halg Way Tree Road and CofLLins
@ Green Avenue waiting on a bus. He was facing Cross Roads dinection when he saw a
man coming acnoss Halg Way Tree Road. This 4is what he sadd:

“T saw a man coming acihoss the road. Traffic

was gLowding heavily. While he was coming

achoss the traggic stopped to give him the go

ahead to crnoss. On neaching oven white £ine

in middle of noad an Encava bus stop to allow

him to go across. Then come a yellow Toyota

moton car swing around the bus and hit him on

white Live where he was standing.”
When asked about the dineciion the bus and can were proceeding, he sadid:

([ "The bus was coming from Cross Roads direction.

/ The can was coming grom same direction. Coming
from Cross Roads you had fwo Ranes of traffic.
The bus was in'the Lane %o sidewalk."

Undern cnoss-examination, Walken denied that a bus was in the second Lane on
othen sdde of the noad near ito the ceniie Line going towands Cross Roads. He
funthen denied that a can had swung out {iom behind the bus and had gone into the
Lane whene the plaintiff was standing. fie did not see the plaintifg then jumped
back at this pointin time into the path of the defendant's moton can. Neither did
(L he agnee when 4Lt was suggested that the plaintiff was moving grom Beechwood Avenue

sdde of Half§ Way Tree Road and that his back was twwed to Beechwood Avenue when

he was hit., Rathen, he said the plaintiff was tryding to get back to the side whenre

Beechwood Avenue 48 when the impact ocewured.

The defendant testified that on the day in question he was driving his moton
can along Hald Way Tree Road Lowands Half Way trhee along with passengern, Elaine
Hawis, He sadds

"While in Left Lane close to sidewalk 1 observed
a pedestndan standing in othen Zane next to the
g one I was drniving 4in. #He was about 1 §t. over
(L/ Ainto othern Rane.....He was {facing easterntly
dinection sdide.
1 was travelling at 20 m.p.h. 1 was about one
(1} §t. on mone grom white Line that divides
othen Lane but 1 was sZLLE An my Lane.
A bus approached from Half Way Tree dirnection
going towarnds Crnoss Roads...bus came down and
slowed down. It was in right Rane closern Lo
centre Line., Just as Lt slowed down a car came

around the bus grom Haly Way Tree direction and
sweave Lnto Lane where pedestrian was. My




vehicle was about a few feet fom pedestrian. My

carn almost begore him. 1 had noi passed him yet.

Pedestrian was then closern o night gront genden.

Aftern vehicke swerved around bus, pedesinian fump

baciwands and he banged night against my wing

@ MANOW, o o o o 1 Ammediately applied my brake and
swerved to the Legt. 1 stopped can at a point...."

1t was also the defendant's evidence that he had swerved a Rittle to the sidewalk
been
when the can came around the bus and that he could have/about 13 §t. from the Legt

sidewallk when he swenved, Funther, he said that the plaintiff was about one 4.
over the white Line and had fumped backwands roughly about 2-3 §£. 1L was his

back he said which hit his wing minror, Then, he sadld the plaintiff came across
and hit the rearn passengern door and §ell o his side.

(L Ernic Douglas testified on behalf of the degendant. tHe was diiving his motor
can along Halg Way Tree Road towarnds Halg Way Tree and was proceeding in the right
Lane, To his Legt was vacant forn although thafgic was also proceeding in that Lane,

none was besdde him., Then he said:
a

"1 noticed/young man crossing Half Way Tree

Road coming from Ledt going towands the night.

e was coming grom west goding towands cast.

He was about one goot from the white Line that

divides my Rane and Lane to the Left. At this

point in time he was about 10 §£. §rom me when

1 came to a stop. The man crossing came Lo a
_____ sitop too because a bus which was in the rnight
(L hand Lane going towards Cioss Roads and behind

’ the bus there was this can that suddenly come

grnom behind the bus. 1t came s0 suddenly that
the young man who was standing at the time
fumped backwarnds 50 as o avodid the oncoming
car. The can was coming towards the Lane 1
was in. Suddenly when he fumped backwasrnds
thete was at that point a car on my Legt. As
can to my Legt pass me, the young man fjumped
back....into path o4 the car passing me on my
Legt."

Miss Elaine Hawis a passengern in the degfendant's carn had supponted his stony.
She said:

(L,) "I saw a bus in the night Lane going towards
cnoss Roads. A can tht was behind the bus
oventook the bus coming to the Legt Lane.

The man who was standing in that Lane

suddenly moved backwards into the extreme Legt
Lane in which Mn. Cunningham’s carn was. 1
heand a bang on Mr. Cunningham's carn and some
splinten came in..."

Undern cross-examination she said no can was in the night Lane to them going towards
Hal§ Way Tree then. She was sceing the pedestrian forn the §inst time when the

defendant's car was about 4 §t. away grom him, She did noZ sce any bus travelling




ahead of the degendant's motorn can. Neither did she sce any motor car in the Lane
close enough Lo the degendant. She also Testified that the plaintiff had jumped
about 2 $t. backwands into the path of the defendant's car. She did obseive the
bug going towards Cross Roads Road but A4 had not stopped and was in motion when
the can came arourd it.
The maforn issuse for determination ares

1. UGhothew the defenint who was travelling

towands Halg Woy Tree hud collided with the plain-

Lifg because fie hod aweng oul from behind a bus which

had stopped 10 allow fLhe wlainrif{d Lo cnoss.

2.  Whethen o wmolon con procecding in The opposdite
dinection (d.e. towards Lross Roads) nad overtaken a
bus and hed encroached in fhe Lane where the plaintiif

wak atanding hereby cowsdrg fim Zo jump bachwards into

the path of Aae dege L andoa vellele wroceedding towands
Half Way Tren.
Assessment of the eviderce and findings:

One got the distinci Jimpiessdon piom The evidence of Waklken that the degendant
was not the dniver of the moton cwe wivici: had ccllided with the plaintiff. He
testigied that the dedendant's velicde had stopved some fwo chains ahead from the
point of dmpact and he saw when a man cane fucncihe passengen side and walked around
to the duivern's side of the can. e said he saw ¢ Rady seated in the dniven's secat;

she "draw" oven Lo Lhe passenges seal,

Anothen aspent of the evidence Lo scuewhat puzzling. The witness Walkern has

sadd he saw when o bus navelling Ffowands Half Way Tree "in £he ZLane o the sdde-

walk" had stopped io allow fhe platniiff wio was then stonding in the middle of the
noad to cross and that rhe defendentis moton can swung around fhe bus and then
collided with the wiaintiff. The defendant and hin witnesses on the other hand arne
claiming that it was a mofoi car comin: jhom the opposite direction that had oven-
taken a bus, came in the Lans where o plaintiff was and caused him to jump back-
wards into the defendent’s can which wis then Znavelding in the opposdite directdion.
Centainky, someone 44 not apzching the ivwli. But £o1 me examine the evidence

furnthen. The defendant says he wai Zruweldivg fn the Legi Lane close to the sidewalk
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when he observed a pedestrian standing about one (1) §t. overn 4in the other Lane,
that is, the right Lane and that he was gacing cast. The distant of one |1) §t.
and position the plaintifg was facing were also supported by Douglas, witness gon
the defendant. This would mean that the plaintiff's back would have been fwined
to his moton can. He also says that he was about one {1) §t. on more $rom the
white Line which divides the two Lanes. 1t was also the defendant’s evidence that
he had swerved a Little to the sidewalk when the can came around the bus and that
he coukd have been about 1} 4t. away from the curnb when he swerved., fe also
testifled that the plaintifg had fumped backwards noughly about 2-3 §&. and that
AL was his back which made contact with the wing mivion. What this evidence shows
446 that whifst the defendant 48 moving away {urthen to his Left that the plainiigg
fumped backwarnds jor 2-3 41. and made contack with his moton can. But what does
Douglas say when he saw the plaintifd in the road. He was about 10 L. away from
the plaintiff when he came to a stop. The plaintiff had akso stopped in his path
and then he saw when the moton can suddenly came grom behind the bus, the plaintif
fumped backwards as the defendant's carn which was to his Legt passed him.
Now, 4if the defendant is thavelling 4in the extreme Left Lane and Mr. Douglas

48 to his night, why didn't he sce that Douglas was stationany and why did he
decide to proceed to pass Douglas, Lf Douglas 46 to be believed? 1¢ Douglas was
indeed stationany ct the time and the defendant was seeing the plaintiff in the
noad, then he too should have come to a sfop Lo allow the pedestrian to cross. Buk,
what 45 meant by Walken when he said:

e eeessOn neaching overn the white Line 4in the

middle of noad an Encava bus stop Lo allow

him [the plaintifg) to go across. Then come

a yeklow Toyota moton can swing around the

bus and hit him on the white Lne where he

was standing.”
Could it be that the defendant was trhaveliing in the said Left Lane behind the
bus and got around it because it had stopped, went into the night Lane and coflide
with the plaintiff who was then standing in that Lane? 1In my view the probabilities
arne, and 1 accept the evidence of Duet Walkern, that the defendant did come around
the stationany bus in the Reft Lane and collided with the plaintiff who was then
standing inithe noad waiting to neturn to the Beechwood Avenue s4ide of Half Way
Trnee Road §rom whence he had come, 1 neject the evddence of the degendant and his

witness neganding thein accounts of how this coliision took place. On the bakance




of probabilitics, the accident could not have occuried in the mannern described

by them. 1 thereione gind that the defendant failed to keep any on a propei Look-
out on to contiol his vehicle as to avoid the said collisdon. He 4is negligent in
my view and must be held Liable fon this accident. Has the plaintifd contributed
in any way Lo ithis accddent?

There 48 no evddence which shows that there was a pedesinian crossing 4in the
vicindity of this accddent. Neithern 48 there evddence that there are regulated traggic
Lights controliing vehiculan trhaffic and pedestrians. Did the plaintif then crnoss
on attempted to cross a busy thoroughfare without §inst ascentaining orn ensuring

that 4t was sage Lo do 407

The Law

ALL pedestrnians have a night o waik on the noad and are entitled to ithe
exerncdse of neasonable care on the pari of persons duiving caviiages upon Lt.
(See Boss v, Litton (1832) 5 C & P 407. The plaintiff sadid he had stopped on the
white Line Looking to sce if he could get a clearance and the next thing that
happened was that he found himself in hospital. His witness Walker said, whilst
the plaintiff was coming across trhafgdic had stopped to allow him to go across. On
neaching the other sdide of the noad, the Encava bus had also stopped to allow him
to cross. Had the acedident occwwied whilsit the plaintiff was proceeding grom the
night to the extreme Legt ane and had not waited fon vehicles 4in that Zane to halt,
then centain consequences would flow. He could not say that because one vehicte
had stopped he could proceed without §iusi ascertaining that 4t was safe to proceed.
But this 4s not the case. Since the bus was already in the extreme Ledt Lane and
had stopped to allow him to cnoss, it could noi have been neasonably gorneseen that
a vehicke would have come around the bus at that point in time. 1 therefore cannot
say that the plaintiff has contributed Lo this collisdion. 1 gind the degfendant
fuily to be blamed.

Assessment of Damages

Specdlal Damages

The paitticulans of special damages picaded were as goLLows:
1. Medical nepont $100.00
2. Cash Rost 405.00
3. Goods missing grom stalk 250,00




4. Pants damaged 150,00
5. Shint 80.00
6. Transportation expenscs 1,000.00

7. Loss 0f ecannings forn 10 weeks
@ $300 pen week 3,000.00

$4,985.00

In giving evidence he testified that he had Lost stock vaklued at $2,000.00.
The costs of his pants and shirnt which wene bLood stained wene said to value $450.00.
fie said his travelling to hospital forn treatment on three occasions had cost him
$1,000.00. The medical nepont he said cost him $500.00 and his Loss of carnings
gnom the stall he cperated totaled $6,000.00. These figurcs are in excess of the
sums pleaded. No attempt was made To amend his pleadings durning the trndial 80 he
must be bound by his pleadings. He had given no evidence of any Lost cash s0, the
sum of $405.00 is not allowed. 1In the circumstances, 1 will allow him the sums for
othen items pLeaded and which total $4,580.00.
General Damages

Two medical repornts from Dn. R.E. Cheeks, Neurofogical swrgeon wenre agreed
and admitted in evidence Exhibit 1. The §inst neport 4s dated July 17, 1990. 1%
states as gollows:

HUSPITAL (KINGSTON REGION) MANAGEMENT BOARD

Medical Repost
Adnsley Smikle
The above captioned individual was admitted to this institution on the 14th
Febauany, 1990 fon the treatment of injuiies sustained the same day in a moton
vehicle aceident.
On admission he was drowsy and nestfess with stable vital signs and the gollowing
injunies wene noteds
1. Swolken bruised anca on the night side of the forehead.
2. Bleeding fnom the night can, nostuils and mouth.
3. Abrasdons and 4cem Laceration on Legt goreanm.
X-nays revealed no shull fracture but there was a Zinean gracture of the mandible
(Lowern faw) for which he was referrned o the Maxilla -Facial Department.
Treatment consisted of genenal supportive measures in additon fo antibiotics and




sutunding of his foreanm Laceration, and he graduakly became §ully conscious and
was mobilized, to the extent that he was discharged home on the 5th Maach, 1990
agten an in-patient stay of nineteen (19) days.

At the time of discharge he was a Litthe invational and 4t was explained to his
next of kin, that this was temporary. Subsequently he was observed to be making
good progress when scen in the out-patient department on the 5th June, 1990, and
he 48 considened fo be stilL necoverning {iom the effects of his head infjury at
this time.”

Sgd. Dn, R.E. Cheeks FRCS

Neurofogical Surngeon
Kingston Public Hospital

The sccond nepont 4s dated Octoben 28, 1994 and 4t states as followss

DIVISION OF NEUROSURGERY
DEPARTMENT OF SURGERY

KINGSTON REGIONAL HOSPITALS
FINAL MEDICAL REPORT ne: Adnsley Smikle 36-62-90
This nepont neads in continuity with my previous medical nepont dated 17th July,
1990 nregarnding this individual.
Mr. Smikie was not scen again in the newrosungical OPD until 27th October, 1994,
which means thai moae than four yearns had elapsed since the accddent and Lt 48

therefone neasonable to assume that he has reached MMI (Maxdimum Medicat Improvement).

This subject says that the only prnobLem he now has is that he experiences aching

in the nregdon 0§ the rnight upper nibs with heavy physical exention. To direct
questioning he 48 not having any newrological prnoblems and 4s not expericncing any
headaches on epileptic §its; indeed he is self employed, doing "a &itile garming”
which he manage himself.

Genenal and newrologic examination are uwiemarkable apart grom that some Zenderness
Ain the night uppen chest walls which suggests that injury to the chest wall (which
was bauised) has nesulted in a traumatic intercostal newnitis. This would be £iablLe
to cause pain at times of physical exention. 1t is not Likely to wonsen with the
passage of time, and as a disability it is nated at three percent (3%) of the whole

person,”

Sgd. R.E. Checks FRCS
Newrofogical Surgeon




M., Johnson submitted that the plaintiff had improved afmost 100%. He

referned o the case of Francis v. Nugent at page 67 of Casenote No. 2, a judg-

ment of Cooke J.on the 19th September, 1991, Damages awarnded Lin hrespect off pain
and sugferning was $40,000.00. 1t was his view that the injunics in the present
case were consistent with those in the Francis case. That awand would be valued
today at $160,000.00.

Mn. Williams submitied that the plaintifl had sustained head injurniecs which
caused bleeding grom the nostnils and car 40, an awarnd by the count ought %o

exceed a mene mandible fracture. He referned to the case of Tubloch v. Esso at

page 22 of Khan's Vol. 3 on Personal Injurnics. In that case the plaintiff had
sustained a head injurny with Loss of consciousness forn twenty (20) minutes and
Wolge J. had awarnded $95,000.00 in November 1990 for pain and sugfering. He
funthern submitied tht if the count were to use both authonities, that L& Francds
case and the Tulloch case to balance each othen, then an appropriate awarnd in the
insdant case would be $300,000.00.

Upon an examination of the case of Tulloch, the facts reveal that he was a
seventy yearn old pensionen, Prior to the accident he had osteoanthnitis. The
Anfjuny he susiained did cause Loss of consciousncss fon twenily (20) minufes and he
was hospitakized fon 13 days. He sugfered an extensdve degloving Laceration over
the Left grontoparietal area of the scalp. He had a Larnge abrasion with bauising
oven the Left parietal eminence ofthe shull, ¢ Large bauised area with two
Lacerations overn the Left hip, and an ccute sprain of the night knee.

ALthough the plaintiff in the instant case testified that he did not know
what happened after he was hit until he gound himself§ in hospitak, it would appear
that his state o4 unconsciousness was briec§. The medical nepont states that on
admission he was drowsy and restless with siabie sdigns and gradually became §ully
conscious. Fortunately, he sufgered grom no neurological problems as a result of
the head injuny. When Dn. Cheeks saw him on the 28th Octoben, 1994 he stated that
it was neasonable to assume that he had reached maximum medical Amphovement. He
was not experniencing any headaches nor any epileptic §its. His ecarnky signs of
inrationality wene descrnibed by Da. Cheeks as temponany and he did make good
progress when seen in the out-patient clinic.

In the case of Donafd Heww v. Robinson's Car Rental Ltd. and Anon the plaintiff
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was a 20 gear ofd secwiity guard who was struck §rom his pedal cycele by a can.

tle had cenebral concussion with a closed underpressed gracture of the night grontal
bone. He had head pains gon about one month and bouts of amnesia. He had spent
tein days in hospitel and aften s4ix weeks he had §ully necovered without disability.
tie was awarded $25,000.00 by Reckond J. on the 29th Januww, 1991 gor pain and
sugferning and Loss of amenitics. 1 would think however, That the plainiifg here
scemed to have had a Longern period of disability than in Henny's case. The medical
rnepont shows that up o June, 1990 he was siLEL necovering. That was some fourn (4)
months aﬂtdn Zhe accident. When he was seen gowr yeans Latern he stiLL had aches

An the negion of the upper nibs with heavy physical exertion., He did say he was
now doing some fauning which would call jor much physical exention but his evidence
does not neveal whene he 46 having any further discomfornt two yearns afier he was
Last scen by On. Cheeks. 1 would think if is reasonable in the circumstances Lo
use a datum §igune of $50,000.00 fo awvive at a propen assessment. The plaintiff
was infuned in July, 1990 s0 1 would think Lt proper to use the consumer price
Andex for that perdiod which would be apprnoximately 154. The cuwwrent index now
stands at approximatedy 970. In my view, an award of $300,000.00 would be appre-

priate in the circumstfances.

Judgment

Thene shall be judgment fon the plaintiff as follows:
1. General Damages - $300,000.00 gor pain and
sugperning and Loss of amenities with internest
theneon at the nate of 3% p.a. grom 13th Decemben,
1991 up to today.
2. Speciat Damages - $4,580.00 with interest
thereon at the nrate of 3% p.a. {rom the 14th day of

Februarny, 1990 up to Loday.

Thene shall be costs to the plainiiff to be taxed if noi agreed.




