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1 
I 

t i f f  i s s u e d  a  w r i t  o f  summons c l a iming  damages f o r  

om a  p u b l i c a t i o n  on t h e  f r o n t  page of t h e  e d i t i o n  

on 20 th  J u l y  5 of  t h e  F i r s t  Defendant  Newspaper "The Observer" .  < 
The second and t h i r d  Defendants  a r e  t h e  Ed i t o r - i n - ch i e f  and t h e  

r ' 

f ~ )  
e d i t o r  r e s p e c t i v e l y  wh i l e  t h e  f o u r t h  named Defendant. t h e  a u t h o r  o f  

t h e  a r t i c l e  i s  d e s c r i b e d  a s  t h e  "Educat ion Observer  Co-ord ina to r"  

o f  t h e  newspsper.  Under t h e  Heading 

/' 
U W I  l e c t u r e r s  f i r e d !  -xr' 

I 

" F a i l u r e  t o  p u b l i s h  d e s p i t e  m i l l i o n - d o l l a r  s a l a r i e s "  

t h e  r e p o r t  r eads :  

\ 

"The U n i v e r s i t y  of  t h e  West Inklies ( U W I )  
i n  a  c r ack  down on n e g l i g e n t  l e c t u r e r s  
ha s  f i r e d  s e v e r a l  of i t s  academic s t a f f  
f o r  a l l e g e d  b reach  o f  c o n t r a c t .  

The o b s e r v e r  was unab le  t o  g e t  t h e  
f u l l  l i s t  o f  l e c t u r e r s  d i smissed  and U W I  
spokesmen d i d  n o t  want t o  go on r e c o r d ,  

I b u t  sou rce s  a t  Mona s a i d  t h e  l i s t  c u t s  
a c r o s s  t h e  s i x  f a c u l t i e s  o f  t h e  Univer- 
s i t y .  " t 

--, 

The r e p o r t  proceeded t o  name "two w e l l  known l e c t u r e r s  who 

' g o t  t h e  boo t"  and con t inued :  
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.1 

I c on t a ined  ( t  i n )  r e f e r r e d  t o  o r  were capab l e  o f  r e f e r r i n g  t o  

I 
t h e  P l a i n t i f  

I n  t h e  a l t e r  e it was p leaded  t h a t  i f  t h e  words 

re  unders tood  t o  r e f e r  t o  t h e  p l a i n t i f f ,  
e de f endan t s  deny t h a t  t h e  words i n  t h e i r  

a t u r a l  o r d i n a r y  meaning b o r e  o r  were under-  
tood  t o  b e a r  o r  were capab l e  of  b e a r i n g  o r  
e i n g  unders tood  t o  b e a r  any o f  t h e  meanings 

s e t  o u t  i n  paragraph 5 o f  t h e  s t a t e m e n t  o f  
l a im  o r  any meaning defamatory o f  t h e  
l a i n t i f f .  I n  p a r t i c u l a r  t h e  words i n  t h e i r  
a t u r a l  and o r d i n a r y  meaning do n o t  b e a r  and 

: re i n c a p a b l e  of  bea r i ng  t h e  meanings ( s e t  
u t  i n  t h e  s t a t emen t  of C l a im) . "  

Paragraph 6 
I 

" F u r t h e r ,  o r  i n  t h e  f u r t h e r  a l t e r n a t i v e ,  i f ,  
which i s  n o t  admi t t ed  t h e  s a i d  words w e r e  
u n d e ~ s t o o d  o r  were capab l e  of  be ing  under-  
s t ood  t o  r e f e r  t o  t h e  P l a i n t i f f ,  which i s  
d e r i v e d ,  and,  i f ,  which i s  den i ed ,  t h e  words 
haye o r  were capab l e  of  h e a r i n g  any o f  t h e  
meanings s e t  o u t  i n  pa ragraph  5 of  t h e  s t a t e -  
ment o f  c l a im  and i n  p a r t i c u l a r  t h e  meanings 
t h a t  t h e  P l a i n t i f f  was d i smi s sed  from h i s  
employment a s  a  u n i v e r s i t y  l e c t u r e r  because  
he was i n  b reach  o f  c o n t r a c t  o r  was n o t  f i t  
t o  be  a  l e c t u r e r  o r  f o r  f a i l u r e  t o  f u l f i l  
h i s  o b l i g a t i o n s  i n  t h a t  r e g a r d  t h e  words 
were i n  subs t ance  and i n  f a c t  t r u e . "  

I The p a r t i c u l a r s  ' t o  which t h e  de fence  condescended a r e : -  

a )  A t  t h e  t i m e  t h e  a r t i c l e  was p u b l i s h  t h e  
P l a i n t i f f  had r e c e n t l y  r e s i g n e d  a s  a  
l e c t u r e r  i n  t h e  F a c u l t y  o f  N a t u r a l  
Sc iences  a t  t h e  U n i v e r s i t y  of  t h e  West 
I n d i e s .  

I 

The P l a i n t i f f ,  a t  t h e  t ime of  h i s  r e s i g n a -  
t i o n  was t o  t h e  knowledge o f  t h e  P l a i n t i f f ,  
due f o r  a ssessment  by t h e  U n i v e r s i t y  Appoint- 
ments Committee o f  t h e  West I n d i e s ,  i n  r e l a -  
t i o n  t o  an  a p p l i c a t i o n  by him f o r  renewal  o f  

I h i s  c o n t r a c t .  

The P l a i n t i f f  had n o t  i n  f a c t  pub l i shed  any 
r e s e a r c h  ( s i c )  a r t i c l e s  i n  r e f e r e e d  j o u r n a l s  
i n  a  number of  y e a r s  and t h e  U n i v e r s i t y  o f  
t h e  West I n d i e s  would have been j u s t i f i e d  
i n  d i s m i s s i n g  t h e  P l a i n t i f f  on t h o s e  grounds .  

The P l a i n t i f f ' s  r e s i g n a t i o n  i n  t h o s e  circum- 

C s t a n c e s  amounted t o  c o n s t r u c t i v e  d i s m i s s a l  by 
t h e  U n i v e r s i t y  of  t h e  West I n d i e s .  

1 I 
I 

I 7 .  The Defendants  w i l l  s ay  t h a t  t h e  words were p u b l i s h e d  

3 
on an  occa s ion  o f  q u a l i f i e d  p r i v i l e g e .  

The P a r t i c u l a r s  of  t h e  q u a l i f i e d  p r i v i l e g e  a v e r r e d , r e a d  t h u s :  

The F i r s t  Defendant  was a t  t h e  t ime  of  
p u b l i c a t i o n  a  sou rce  on ( s i c )  which t h e  
p u b l i c  r e l i e d  f o r  news concern ing  t h e  
p u b l i c  i n t e r e s t .  
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I 

i b )  The s t a n d a r d  o f  l e c t u r e r s  a t  t h e  
U n i v e r s i t y  of  t h e  West I n d i e s  i s  a  
m a t t e r  o f  l e g i t i m a t e  p u b l i c  i n t e r e s t .  

. . 

,The F i r s t  Defendant had a  s o c i a l  and /o r  
. a  moral  du ty  t o  b r i n g  t o  t h e  a t t e n t i o n  

; of  t h e  p u b l i c  m a t t e r s  concern ing  t h e  
, m a i n t e n a n c e  o f  s t a n d a r d s  a t  t h e  Univer- 

s i t y  o f  t h e  West ~ n d i e s ' a n d  t h e  p u b l i c  
' h a d ,  a  cor responding  du ty  a n d / o r  i n t e r e s t  
i n  : r e ce iv ing  t h e  p u b l i c a t i o n .  

The' F i r ' s t  Defendant  p u b l i s h e d  t h e  words 
; i n  pursuance  o f  i t s  du ty  a f o r e s a i d  and 
' a c t ed  w i thou t  ma l i c e .  

de f endan t s  w i l l  a l s o  r e l y  on S e c t i o n  7  o f  t h e  
., 

mation A c t .  

The P l a i n t i f f '  s Case 

The P l a i n t i f f  up t o  and u n t i l  3 0 t h  September 1995 had been 
' I  

employed t o  t h e  ~ A i v e r s i t ~  o f  t h e  West I n d i e s  ( h e r e i n a f t e r  r e f e r r e d  
I 

, , t o  a s  ' t h e  U n i v e r s i t y '  o r  U W I )  a s  a  l e c t u r e r  i n  t h e  depar tment  o f  

p h y s i c s  i n  t h e  f a c u l t y  o f  N a t u r a l  Sc i ences .  Fol lowing t h e  comple- 

, t i o n  of  an  i n i t i a l ,  t h r ee -yea r  c o n t r a c t  o f  employment by which,  i n  
I 

w r i t i n g  d a t e d  28 th  J u l y ,  1978,  he was engaged, t h e r e  were f o u r  
I 

I 

I 

s u c c e s s i v e  e x t e n t i o n s  o f  s i m i l a r  d u r a t i o n  and on s i m i l a r  terms up 
I 
I 

t o  30 th  September 1993 a s  a l s o  a  two-year e x t e n s i o n  t o  30 th  September,  
I 

I 

1995. 

I n  a  l e t te r  t o  t h e  R e g i s t r a r  d a t e d  26 th  October  1994 ( i n  

ev idence  Exhib i ' t  8 )  t h e  P l a i n t i f f  wro te : -  
! 

"As I b r , i e f ed  you e a r l i e r ,  I do n o t  wish  t o  con t i nue  
my p r e s e n t  job l a t e r  t h a n  September 30, 1995. There- 
f o r e  I w i l l  n o t  be submi t t i ng  my updated  C .V .  (which 
c o n t a i n s  s u b s t a n t i a l  improvements and changes t h a n  
t h e  C.V. i n  your  f i l e )  f o r  t h e  meet ing t o  be h e l d  
a t  t h e  end o f  October  1994. I t  i s  no more nece s sa ry  
t o  forward my c a s e  t o  t h e  above meet ings .  

I f  t h e r e  w i l l  be any change i n  my d e c i s i o n  
s t a t e d  above, I w i l l  b r i e f  you acco rd ing ly .  

/ - - \  

S i n c e r e l y ,  

M . Y .  Shams 
L e c t u r e r  i n  E l e c t r o n i c s  and C o n t r o l  
Phys i c s  Department,  U W I  Mona". 

t i f f  h o l d s  a  M a s t e r ' s  deg ree  i n  Appl ied  Phys i c s  

from t h e  Punjab U n i v e r s i t y  o f  P a k i s t a n  and i n  a d d i t i o n  t o  o t h e r  

q u a l i f i c a t i o n s  i s l a  member o f  t h e  Jamaica I n s t i t u t e  o f  Eng ineers .  

i 
I 

- 



\ , 
1 

Desp i t e  t h e  mi s - spe l l i ng  of  h i s  name i n  t h e  pub l i shed  a r t i c l e ,  he  

had unders tood  it t o  be  a r e f e r e n c e  t o  him and a c c o r d i n g l y ,  by 

t e l ephone  spoke w i t h  t h e  w r i t e r ,  t h e  Four th  Defendant ,  who conf i rmed 

t h a t  t h e  pe rson  named was t h e  P l a i n t i f f .  The Fou r th  Defendant ,  
\ 
I 

s a i d  t h e  P l a i n t i f f ,  acknowledged t h a t  she  had spoken t o  t h e  o t h e r  
I 

two l e c t u r e r s ' n a m e d  i n  t h e  a r t i c l e .  The P l a i n t i f f  i n q u i r e d  why had 
I 
I 

i 
she  n o t  done l i k e w i s e  t o  him. Then it was he t o l d  h e r  t h a t  he had 

I -. 
- -  n o t  been ' f i r e d ' ' .  She asked him t o  make a  FAX t r a n s m i s s i o n  o f  h i s  

I 

l e t t e r ,  o f  r e s i g n a t i o n .  H e  complied and s e n t  a  cove r ing  no t e .  I 

A few hours  l a t e r ,  i n  t h e  a f t e r n o o n ,  he  t e lephoned  and was a l lowed 
I 

t o  speak t o  t h e  e d i t o r  Desmond A l l en  (Th i rd  Defendant)  who conf i rmed 

having seen t h e  FAX and remarked on t h e  absence o f  t h e  U n i v e r s i t y ' s  

l e t t e r - h e a d .  T h i s ,  t h e  P l a i n t i f f  e x p l a i n e d ,  was an  i n t e r n a l  communi- 
I 

I 
c a t i o n  and d i d  n o t  r e q u i r e  a  l e t t e r - h e a d ,  and adding t h a t  t h e  R e g i s t r a r  I 

I ~ 
cou ld  conf i rm same. No a s su rance  was o f f e r e d  t h a t  a  pub l i shed  

c o r r e c t i o n  would be forthcoming.  The P l a i n t i f f  was r e q u e s t e d  t o  
I 

send on any correspondence  p e r t i n e n t  between t h e  U n i v e r s i t y  and 

h imse l f .  Among t h e  documentary e x h i b i t s ,  i n  ev idence  by c o n s e n t ,  

was a  n e w s l e t t e r  c a l l e d  t h e  "UWI Notebook" f o r  J u l y  2 4 ,  1 9 9 5 .  
I 

I t  c a r r i e d  a  r e p u d i a t i o n  o f  t h e  O b s e r v e r ' s  r e p o r t  and conf i rmed a s  
I 

f a c t  t h e  p l a i n t i f f ' s  r e s i g n a t i o n .  

The P l a i n t i f f  i s  unaware, he t e s t i f i e s ,  o f  any r e p o r t  o f  I 
C,, misconduct  a s c r i b e d  t o  him o r  submi t t ed  f o r  c o n s i d e r a t i o n  b e f o r e  

I 

any p r o f e s s i o n a l  committee o f  t h e  U n i v e r s i t y  f o r  such purpose .  
I 
I 
I 

I The Defendant '  s Case 

f o r  t h e  de fence  came from t h e  Four th  Defendant ,  
P 

I c u r r e n t l y  t h e  'Research E d i t o r  of t he 'Obse rve r l  and f o r  f o u r  y e a r s  
f '  

a s  such.  Having l e a r n t ,  s he  t e s t i f i e s ,  of  t h e  V ice -Chance l l o r ' s  , ' , 4 
' p u b l i s h  o r  p e r i s h '  p o l i c y ,  she  sought  more i n fo rma t ion  from t h e  

1, 

s e v e r a l  depar tments  o f  t h e  U n i v e r s i t y .  She r e c e i v e d  names of 
d 

persons  w i t h  s e  work t h e  U n i v e r s i t y ,  i n  h e r  words 'was n o t  

1 happy' .  Having spoken w i t h  t h e  l e c t u r e r s  named she  s u c c e s s f u l l y  

I a t t empted  t o  c o n t a c t  t h e  P l a i n t i f f  by t e l ephone .  Again, f o r  t h e  

sake  o f  con f i rma t ion ,  she  spoke t o  M r .  F a l l oon  t h e  Mona Campus 

R e g i s t r a r  who 
1 

I "d id n o t  want t o  go on r e c o r d  nor  g i v e  
me o t h e r  pe r sons '  names.'' 

I 



"By t h a t  t i m e " ,  s h e  t e s t i f i e s ,  
I 

L /  

had g o t t e n  q u i t e  enough i n f o r m a t i o n  t o  
r i t e .  So I w r o t e  t h e  s t o r y  and t h e n  it 
a s  e d i t e d  by my t h e n  e d i t o r  Desmond Al len . "  

H e r  t e s t i m o n  

"I spoke t o  s e v e r a l  p e r s o n s  i n c l u d i n g  a  
M r .  F a l l o o n  Campus R e g i s t r a r ,  I t h i n k ;  t o  r e p r e s e n -  
t a t i v e s  of  p u b l i c  r e l a t i o n s  depar tment  and I t r i e d  
t o  g e t  q r o f e s s o r  L a l o r  and t h e r e  were few o t h e r s  
t o  whom I spoke.  I r e c e i v e d  some names of  p e r s o n s  
( w i t h )  whose work t h e  U n i v e r s i t y  was n o t  happy 
w i t h  ( s i c ) .  I t r i e d  t o  c o n t a c t  t h e s e  p e r s o n s  
named i n  t h e  a r t i c l e ,  Wenty Bowen, Rober t  Buddhan 
and Mohammed Sham." 

She f u r t h e r  added:/- 

"I t r i e d  t o  g e t  a  f u r t h e r  c o n f i r m a t i o n  o f  t h e  
names I had,,  which I c o u l d  i n c l u d e  i n  t h e  s t o r y ,  
w i t h  ~ r .  F a l l o o n ' s  name. H e  d i d  n o t  want t o  go 
on r e c o r d  nor  g i v e  m e  o t h e r  p e r s o n s '  names." 

Af f i rming  t o  hav ing  s e e n  t h e  e d i t e d  s t o r y  b e f o r e  it went t o  t h e  

p r e s s ,  s h e  had i n d i c a t e d  t o  t h e  e d i t o r  t h a t  s h e  had been u n a b l e  

t o  conf i rm one o f  t h e  names mentioned.  

She a d m i t t e d  t h a t  s h e  had r e q u e s t e d  from t h e  P l a i n t i f f  h i s  

l e t t e r  o f  r e s i g A a t i o n ;  s h e  c o u l d  r e c a l l  n e i t h e r  what t h e  former 

had s a i d  p e r t a i n i n g  t o  t h e  l e t t e r ,  nor  having h e r s e l f  s e e n  same, 

a l t h o u g h  s h e  had spoken t w i c e  w i t h  him f o l l o w i n g  t h e  p u b l i c a t i o n .  
I 

A s  t o  t h e  r e a s o n  f o r  h e r  b e l i e v i n g  t h e  a r t i c l e  t o  be  t r u e ,  s h e  I 

I 

gave : I 

I 

"my s o u r c e s  - I had g o t  t h e  l i s t ;  t h e  l i s t  
o f  t h r e e  names - two were conf i rmed."  

Cross-examined f u r t h e r ,  s h e  a d m i t t e d  t h a t  a t  pa ragraph  3 o f  h e r  
I ' 

a f f i d a v i t  of  documents s h e  had deposed t o  never  having had i n  h e r  

p o s s e s s i o n  any .... " l e t t e r  remorzndum j e t c . )  .... r e l a t i n g  t o  t h e  

" i s s u e s  r a i s e d  i n  t h e  s t a t e m e n t  of  c l a i m ,  d e f e n c e  

snd  r e 2 l y . "  

She d  o t i  know whether  t h e  employment of  t h e  l e c t u r e r s ,  

r e s p e c t i v e l y  e h ,  had ceased  w i t h i n ,  o r ,  a t  t h e  end o f  t h e  s a  
I 

, academic yea l t h o u g h  b e f o r e  t h e  p u b l i c a t i o n  s h e  had spoken,  

a s  s h e  had a  d ,  t o  r e p r e s e n t a t i v e s  of  t h e  P u b l i c  R e l a t i o n s  

I Department ,  s h e  remained unsure  o f  h e r  e v e r  hav ing  gone back t o  

( t h e s e  ' s o u r c e s ' )  , fo l lowing t h e  P l a i n t i f f ' s  r e p u d i a t i o n  of  t h e  r e p o r t  
+. 

o f  h i s  d i s m i s s a l .  What s h e  had r e c e i v e d ,  was names o f  p e r s o n s  

w i t h  whose w h e  U n i v e r s i t y  was n o t  happy, b u t  t h e  ( p a r a p h r a s e )  
I 



'dismissal' was her 'way of putting it. ' I 
The reason for not mentioning her source at the time of ! 

I 

submission to her editor was that that which had been supplied to I 

, her, had been done on condition of anonymity. I 

I 

To the question why was there publication of the Plaintiff's name 

without her having first secured his confirmation, she replied. 

"The names on the list, two confirmed. 
I discussed it with Mr. Falloon, told 
him on the phone. I mentioned the 
names, I asked him for the others - 
in article more than three - He did 
not want to give me those other names 
ut he did not deny the accuracy of 
e list." 

More t~ the t, she answered:- 

"I am not saying that Mr. Falloon the 
Registrar had confirmed the list." 

But to the q ion 'why mention plaintiff's name?' she replied:- 

cause Mr. Falloon had not denied and 
eing (the Plaintiff's name among the 

I hers on the list, I inferred that 
e list was quite accurate." 

1 

t To the question "So you relied on the information on the anonymous 
I 

list?" 

I She replied 

':Yes, and his (Falloon' s) refusal to deny:" 
1' 

>& 

The following 'is instructive - 
t 

C: 0' 

Q": ' "For alleged breach of contract"? 
3 

2. My original article may have indicated it. Yes. 
I 

Q. What is the basis of so saying? 

A. From the anonymous source. 
* ,  

Q. Was this on the list - was it in writing? 
A. NO. 

I f 
She proceeded to tell that this information was not on the 

0 1 

list, which itself was not a written one. Both the 'list' and the 
L. 

accompanying information she had received by telephone. 

Dr. Anthony Chen a senior lecturer in the department of 
1 

I 
Physics was called to support what,I may cal1,the pleadings of 

I the dearth or insu£ficiency of publications standing to the Plaintiff's 

credit. On two occasions for a five-year duration during ' the 

eighties' and for two years (1991 - 93) respectively, this witness 
had acted as the head of the Department of Physics. The importance 



of research and publication, he said, to renewals of a lecturer's 

contract, would vaSy according to whether consideration was being given to 
I 

'renewal merely,or on the question of 'tenure'. Heads of departments 
I I 
are required to submit reports (on lecturers) but do not sit as , 

members of the Assessment and Promotions Committee. For the purpose 
I 

I 

of a first and second renewal of contract, research and publication 

are not as important as when assessment for advancement to a position 
) C' of senior lecturer or for 'tenure' is to be considered. 

I 
I 

I I 

The critical publications in this regard are refereed publica- 

tions, that is to say, those submitted to journalists having first 
I 

1 

been subjected to peer review. 

I Defence submissions 
I 

Mr. Robinson alluding to what he termed "the use of several 

choice words", submitted that a careful examination of the article 

cl in its entirety together with its sub-title would reveal that the 

emphasis therein is on the reasons for the "dismissals and "departures" 

and not, on the ,"departuresu (themselves) . The "sting of the libel", 

he urges, is not in the fact of the dismissal but with the alleged 1 
grounds for dismissal. 

Relying on Section 7 of the Defamation Act,he would have the 

Court examine the £,acts presented in the newspaper article to 
I 

I 
determine whether i,ts publication had in fact been justified and 

I I I" so, conduce to lving the Defendants under the provisions of the 

Section cited. nceding that the Plaintiff's contract of employment 

had ended in S mber 1995 and at his behest not thereafter renewed, 

Mr. Robinson h ecourse to the provisions of the U W I  Calender (Ex.10) 

Charter and ~tatGtes of the university (Ex.10) which, under the sub- 

title PART I1 REVIEW,regulate the composition of the Assessment and 
I 

Promotions Co ee. That document mandates the "reviews of appoint- 

ment, of Academic and senior administrative staff", as well as requir- 
,A\ 

I 

ing this Committee "to consider and make a recommendation to the 

Appointments cdmmitteellin the case of each member of staff. 
I 

The provisions of the Charters and Statutes are by reference 

'incorporated into the Plaintiff's contract of employment. The Assess- 

ment and Promotions,Comrnittee when considering whether to recommend 

renewal of an appointment is required to take into account the 
I 

I record of "research, publications ....", inter alia, of Academic 

1 



Staff in the field of Teaching and Research. Failure on the part 

of the Plaintiff, to conduct research and to publish, to a standard 
I 

considered satisfactory, submits Mr. Robinson, would, and did 

constitute a breach of contract whether or not sanctions on such 

dereliction in fact ensued. I 

On th idence before the Court, the inference should be 

C.; drawn that t laintiff's record of publication had not attained 
I 

the standard the approval by the University. 
I 

I Citin at Mr. Robinson termed "glowing commendations" 

from success heads of department on other aspects of the 
*< 

I 

Plaintiff's performance, he would urge the conclusion that the 
I ,ii I 

dearth of pubiications to the Plaintiff's credit, constituted th 
\ 

area with which'the University was not satisfied. It was testimony I 

'8 

from the Plaintiff himself that, following the presentation of an I 

d l 
I 

C': updated curriculum vitae (C.V. ) , there were only two additional 
Y 

papers presen by him which could possibly have been included 
I 

in any subse ly updated C.V. The dates of presentation of 

each of thes hen considered, could not make them qualify for 

assessment i 4 of the Plaintiff's performance. Parenthetically 1 
J 

at this point:hdwever, it should be noted that the Plaintiff's 

letter as dated'(Exhibit 8) (supra) , would render such further 
1 

consideration by the Assessments and Promotions Committee of the 

C.V. a fait accompli. 

On the Tissue of qualified privilege, Mr. Robinson submitted 

that the defence obght to succeed and enunciated the three-fold 

1 test namely:- 
I 

1. The legal moral or social duty on the part of 

the publisher to publish the material in question - 

(the duty test). 

2. The,interest of general public to receive the 
r'\ 
\- material (the interest test). 

3. The protection, in the absence of malice, which 

the 'publication should enjoy having regard to 

the nature and source of the material as well 

as the circumstances of its publication (the 

circumstantial test). 



Inasmuch a s  t h e  s u b s t a n c e  of  t h e  a r t i c l e  i n  f a c t  a d d r e s s e d  

, t h e  s t a n d a r d  of l e c t u r e s  b e i n g  o f f e r e d  by t h e  U n i v e r s i t y ,  a n  

i n s t i t u t i o n  funded,  i n  p a r t ,  by t h e  p u b l i c  of  Jamaica ,  r e c i p r o c i t y  I 
o f  t h e  d u t y  and i n t e r e s t  tests  was f u l f i l l e d  by a  newspaper w i t h  

, a  c i r c u l a t i o n  o f  4 0 , 0 0 0  - a  wide r e a d e r s h i p  o f  t h e  Jamaican community. 

The i n a c c u r a c y  of  t h e  r e p o r t  t h a t  t h e  p l a i n t i f f  was d i s m i s s e d  ~ 
I 

C,) ought  n o t  t o  d e r o g a t e  from t h e  c i r c u m s t a n t i a l  t e s t  which, a s  h e  

submi t t ed ,had  been s a t i s f i e d .  
, I  

Having o b t a i n e d  what t h e  Four th  Defendant  r e g a r d e d  a s  

c o n f i r m a t i o n  from t h e  two l e c t u r e r s  named, it c o u l d  n o t  b e  s a i d  

t h a t  s h e  unreasonab ly  concluded ( i n  t h e  c i r c u m s t a n c e s  o f  a  less 

t h a n  p o s i t i v e + r e s p o n s e  from t h e  R e g i s t r a r )  t h a t  t h e  unnamed s o u r c e  

was one on which s h e  c o u l d  r e l y .  Unders tandab le ,  M r .  Robinson 
I )  1 

conceded,  was t h e  s t a n c e  of  t h e  Campus R e g i s t r a r  r e f l e c t i n g  a s  it 
i C\ I would, t h e  w i i h  o f  t h e  U n i v e r s i t y  n o t  t o  b e  a s s o c i a t e d  w i t h  t h e  

' d i s s e m i n a t i o n  :of i n f o r m a t i o n ,  which was l e s s  t h a n  f a c t u a l l y  a c c u r a t e ,  
I 

r e l a t i n g  a s  i u i d  b e ,  t o  t h e  d i s m i s s a l  of  a  member o f  s t a f f .  
1 

I 

I n  t h i s  c o n t e  t h e  words of  Lord Bingham C . J .  i n  Reynolds v  Times ~ 
[I9981 3  ALL E .R .  961 a t  995,  were a  t i m e l y  reminder :  

$ ' 
'{SO f a r  a s  m a l i c e  i s  concerned,  it i s  

I ; impor tan t  t o  b e a r  i n  mind t h e  heavy 
:.burden r e s t i n g  on t h e  p l a i n t i f f ,  a s  
' a u t h o r i t a t i v e l y  s t a t e d  by Lord Diplock 
j in H o r r o c k s v  Lowe 1974 1 ALL E .R .  662, 
[I9751 AC 135.  

I n  t h e  e v e n t  t h a t  t h e  Defendants  were found l i a b l e ,  

t h e  e v i d e n c e  adduced which would have proved i n s u f f i c i e n t  t o  s u s t a i n  

t h e  i s s u e  of  f u s t i f i c a t i o n  might  y e t  b e  prayed i n  a i d  t o  r educe  t h e  

amount o f  damages awarded. M r .  Robinson was r e f e r r i n g  t o  what he  
I 

s u b m i t t e d  was t h e  d e a r t h  of  p u b l i c a t i o n  which,  a s  h e  had e a r l i e r  

' s a i d ,  had e n t i t l e d  t h e  U n i v e r s i t y  t o  t r e a t  t h e  P l a i n t i f f  a s  one  

,-- i n  b r e a c h  o f  t h e  t e r m s  and c o n d i t i o n s  o f  h i s  c o n t r a c t .  R e l i a n c e  

1 was p l a c e d  on ' d i c t h  by May L.  J. i n  Atkinson v  F i t z w a l t e r  L19871 
1 
b 

I 1 ALL E.R.  483 a t  490 and 491. 
I , 

unwarranted ,  a  f o r t i o r i ,  M r .  Robinson s u b m i t t e d ,  would b e  

an  award of  aggravated damages f o r  which Counsel  f o r  t h e  P l a i n t i f f  

i n  h i s  opening a d d r e s s  would p r e s s .  
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I 

The failure to publish in a refereed journal since 1991, 

even if proved to be true, cannot constitute proven facts, which, 

by themselves insufficient to make good the defence as a whole, 

can sustain a proposition that the Plaintiff should receive a 

smaller sum by way of damages. 
I 

. Evidence of Plaintiff's performance 
as a Lecturer 

The failure to publish ascribed to the Plaintiff constitute 
I 
l 

one factor prayed in aid of the alleged breach of contract. As 

counsel for the Pllaintiff, pointed out, the averment of a failure 

to publish cannot without more, constitute a libel, nor, a fortiori, 
I 

be the gist and sting of the libel in the publication. 

Excerpts from three confidential memoranda, in evidence 

by consent, addressed to the 
I 

"~enior ~ssistant Registrar,Appointment UWI" 

are wo:.:th reproducing. The subject matter in each case 

relates to the  l la in tiff's "renewal of contract on Indefinite 
tenure, " 

I 

Exhibit 1; dated 10th October 1989 from Dr. M. bi. McMorris 

head of the Depaltment of Physics reads: 
I 

r. Shams1 contract came up before for 
erewal on indefinite tenure.' In my 
ritten report I did not support such 
renewal then, but in any case, Mr. 

hams asked that considered of his 
ase by the Assessment and Promotions 
omnittee be postponed. 

ow, emphasis will logically be placed on 
r. Shams' performance over the last three 
ears but without ignoring any contribu- 
ions that he has made to the department 
ver the past eleven years. 

I 

is teaching has continued to be useful 
I n the Electronics Offerings of the 

hysics Department ....... The students 
I ould also have found him to be generally 

ympathetic to their personal and academic 
roblems .......... 

? However, in the determination of Mr. Shams 
ocdeserts in the academic matter of tenure 
it seems that he has promised much but 

$'; has not (yet), sic. delivered. 

1;therefore do not recommend the 
anting of tenure at this time." 

(Sgd.) M . N .  McMorris 



E x h i b i t  11 d a t e d  3 0 t h  J u l y  1992 r e a d s :  

"Mr. Shams ' C . V .  h a s  n o t  changed subs tan-  
: t i a l l y ,  and, my assessment  does  n o t  v a r y  
,much from t h a t  o f  D r .  McMorris l .  

I 
a s  been a c t i v e  i n  promoting 

I n t e r e s t s  i n  E l e c t r o n i c s ,  
d e  and o u t s i d e  t h e  U n i v e r s i t y .  ~ 

.. H e  h a s  a t t e n d e d  many c o u r s e s ,  h a s  
r e s e n t e d  s e v e r a l  confe rence  p a p e r s ,  
nd h a s  s e v e r a l  p o s t - g r a d u a t e  s t u d e n t s  
o r k i n g  f o r  him. He h a s  n o t  y e t  how- 
v e r  produced a  s u b s t a n t i a l  paper .  

o r  h i s  s a b b a t i c a l  l e a v e  i n  1991/92 
r. Sham s p e n t  "good amount o f  t i m e  
i t h  ( p o s t - g r a d u a t e )  s t u d e n t s  i n  
amaica".  I would have a d v i s e d  
r. Shams t o  spend t h e  t i m e  expand- 
ng h i s  own r e s e a r c h  e x p e r i e n c e ' .  

I do n o t  recommend t h e  g r a n t i n g  of tenure 
a t  t h i s  t i m e ' .  

(Sgd. )  A.  Chen 

I n  ~ x h i b i t  +5 d a t e d  June  21, 1994 D r .  John Lodenquai 

Cd) ' c o n f i n e d  h i s  comments t o  t h e  " i n t e r v e n i n g  p e r i o d  covered  i n  t h e  
I 

c.v." He a l s o  wro te :  
I 

"The o n l y  s i g n i f i c a n t  change s i n c e  1992 
hak been t h e  s u c c e s s f u l  comple t ion  o f  
t h e  s u p e r v i s i o n  of  a  M. P h i l .  s t u d e n t  
a l t h o u g h  t h e r e  a r e  now s e v e r a l  manu- 
s c r i p t s  t h a t  M r .  Shams i s  p r e p a r i n g  
t o  submit  t o  r e f e r e e d  j o u r n a l s .  
D e s p i t e  M r .  Shams' d e l a y  i n  submit-  
t i n g  m a n u s c r i p t s  f o r  p u b l i c a t i o n  a  
d i s t i n c t  weakness on t h e  p a r t ' o f  a n  

cademic and I would s t r o n g l y  u r g e  
i m  t o  improve h i s  performance on 
h i s  p o i n t .  

However, t h e r e  h a s  been an  u r g e n t  need 
f o r  h i s  t e a c h i n g  e x p e r i e n c e  i n  t h e  a r e a  
of  a p p l i e d  p h y s i c s  ( e l e c t r o n i c s )  ..... 
H i s  s i g n i f i c a n t  i n t e r e s t  i n  t h e  w e l f a r e  
o f  o u r  s t u d e n t s  and h i s  s t r e n g t h s  i n  t h e  
a r e a  o f  p u b l i c  r e l a t i o n s  a r e  a p p r e c i a t e d .  

I 

I n  sumnlary, I would recommend t h a t  
. Shams' c o n t r a c t  be  renewed b u t  t h e  
f e r  of  i n d e f i n i t e  t e n u r e  be  w i t h h e l d  

t l e a s t  u n t i l  t h e  outcome o f  t h e  manu- 
r i p t s  now i n  p r e p a r a t i o n  can be  p roper -  

y  a s s e s s e d . "  

C) The  lai in tiff's submiss ions  on t h i s  a s p e c t  and which t h e  

Cour t  a c c e p t  e : 

1. f a i l u r e  t o  p u b l i s h  an  a r t i c l e  i n  a  r e f e r e e d  
I 

j o u r n a l  ( s i n c e  1991) i s  n o t  a  b r e a c h  o f  t h e  

' I P l a i n t i f f ' s  c o n t r a c t .  D r .  Chen i n  h i s  e v i d e n c e  
I 

had a d m i t t e d  t h a t  a  s u b s t a n t i a l  p u b l i c a t i o n  c a n  

e x i s t ,  o u t s i d e  r e f e r e e d  j o u r n a l s .  



2. Publishing only one article in a refereed 1 
journal between 1978 and 1995 is not a breach I I 

I 
I 

of the Plaintiff's contract. 

'3. There is no contractual requirement for publica- 

tion in a refereed journal or at all, although 
I 

publication will be one of the ifactors to be 

taken into account for renewal of a contract or 
, 

for promotion. 

1 

There is {nothing in the evidence to show that the University 

or the head of thelDepartment had regarded the Plaintiff as being 
I 

in breach of contract. On the contrary Dr. Lodenquai had recommended I 
I 

in June 1994 a renewal of the Plaintiff's contract. There is much 

force in the submission on the Plaintiff's behalf, that, counsel 
I 

for the Defendants appear to have failed to appreciate the difference 

Cj between a grant of 'tenure' and the renewal of the contract. Like- 

wise sight must not be lost of the difference in the procedure for 

renewals of contract (University Charter Part I1 - Review) Ex.10 
as opposed to that for dismissals. Ibid. (Part II1,Censure Suspension 

and Dismissal). 
I I 
I The Plaintiff's contract (including by reference the provisions 

of the ~harter;on Statutes of the University) does not make the 

"failure to publish or carry out research" a ground for dismissal. 
I f 

Ex.10 under Part I1 Review provides as follows: 
'C , 

"13. The assessment and Promotions Committee 
shall conduct reviews of appointments 

, of academic and senior administrative 

I 
I staff and subject to the provisions of 

if 

,'( 

this ordinance make recommendations to 
:: the Appointments Committee. 
L< 

At 18. (iii) ' -  that Committee 

"In considering whether to recommend 
renewals of an appointment under this 
clause shall in respect of the cate- 
gories desiqnated below also take into 
account the following.criteria:- 

(a) Academic Staff (Teaching) 

( research, publication, ability as 
, atteacher, contrubution to univer- 

sity life, public service, scholar- 
I ly and pro£essional activity:- 

, The article, Exhibit 2, quotes from the report of the Vice- Chancellor 

# the following statdment: 

"While extensions of contract and 
I 

promqtion are not judged exclusive- 
ly on research performance, the 



xpectations of the University are 
hat every staff member, without 
xception, must have a credible 
esearch record in order to secure 
dvancement." 

The f that the Plaintiff had been a lecturer for a 
I 

period of seventeen years during which he had enjoyed five renewals 
! 

of his contract,, aould hardly have been achieved without publica- 

tions and research. The contention that he has failed to publish 
l 

or carry out rekearch cannot in the face of the testimony be 

sustained; a fortiori,that a dearth of publication by him has 

resulted in the1 demise of his contract of employment. 
I 

Of the list of possible interpretations pleaded that the 
, I  

I 

words in their natural and ordinary meaning were capable of, it 
, 

appears that that which would have been conveyed to the reader is 

I that : - 

Cj 5 (6) The P1aihti;ff was dismissed from his employment as a Univer- 

I sity lecturer for failure to fulfil his obligations in that 
I 

regard. 

Perhaps any or some of those meanings enunciated at 5(1) to 5 (5) 
I 

inclusive would be a corollary to the meaning at 5(6) - 
, I  

The particulars pleaded in the issue justification raised 

have not been supported by evidence. If it is suggested that the 

/ 
Plaintiff at the time of resignation was due for assessment by the 

University Appointment Committee in relation to an application for 
I 

him for rene f his contract, the answer is that this is unsupported 

I by evidence. I 

he University would have been justified in dism 

him on the g that he "had not in fact published any research 

article in re ed journals for a number of years, there is no 

evidence th h a move was imminent. Clearly then, the aver 

of construct a1 is a non-sequitur and undeserving of C, further consi 

on the provision of Section 7 of the 
I 

e Defendant is obliged to identify two or more 
1 

The single charge is the alleged dismissal of 
6 ,  

the Plaintiff. What makes it libellous is the unqualified context 

, in which the reference to the Plaintiff is invoked namely: 



1) a  c r a c k  down on n e g l i g e n t  l e c t u r e r s  f i r e d  f o r  

a l l e g L d  b r e a c h  of  c o n t r a c t .  

2  deLinquent  l e c t u r e r s  i n  an  academic s t a f f  which 

had a t t a i n e d  t h e  s t a t u s  o f  m i l l i o n - d o l l a r  e a r n e r s  

who had a l lovrances inc luded  f o r  r e s e a r c h  w o r k e t c .  

! I 
ii 

F i n d i n g s  

I t  i s  c l e a r ,  a s  t h e  submiss ions  f o r  t h e  P l a i n t i f f  show, 

a t h a t  t h e  words used  i n  t h e  p u b l i c a t i o n  must b e  c o n s t r u e d  a s  a  

r e f e r e n c e  t o  t h e  p y a i n t i f f .  The i m p u t a t i o n  must  b e  de te rmined  
I " 

by t h e  ob jec t i ' ve  t b s t  and it c a n n o t  be  a  q u e s t i o n  o f  what t h e  
, i' 
#. 

I 
Defendant  i n t e n d e d .  

'I 
+? 

I t  i s  t h e  n a t u r a l  and o r d i n a r y  meanings which,  t h e  p u b l i c a t i o n  
h 

I when r e a d  i n  i'ts e n t i r e t y ,  would convey t o  t h e  mind o f  t h e  o r i d i n a r y  
" '  

l e  and f a i r  minded r e a d e r  t h a t  t h e  Cour t  must a s c e r t a i n .  
I, 

o r d  M o r r i s  makes t h i s  c l e a r  i n  t h e  P r i v y  Counc i l  d e c i s i o n  

i n  [I9631 3  ALL E . R .  952 a t  p .  958. 
I 

o r d i n a r y  and n a t u r a l  meaning o f  
Awords may be e i t h e r  t h e  l i t e r a l  mean- 

I $ing o r  it may be  i m p l i e d  o r  i n f e r r e d  
I . o r  a n  i n d i r e c t  meaning; any meaning 

t h a t  does  n o t  r e q u i r e  t h e  s u p p o r t  o f  
e x t r i n s i c  f a c t s  p a s s i n g  beyond g e n e r a l  

>:knowledge b u t  i s  a  meaning which i s  
,capable  o f  b e i n g  d e t e c t e d  i n  t h e  
s langpage used  can  be  a  p a r t  of  t h e  

' ,  o r d i n a r y  and n a t u r a l  meaning o f  t h e  

ua ; i f i ed  r e s p o n s e s  from t h e  two named 

I l e c t u r e r s  (and i n  t h e  a r t i c l e  e p i t o m i s e d )  no a d v e r s e  i m p u t a t i o n  

c o u l d  remote ly  be i n f e r r e d .  Not s o i s  t h e  c a s e  o f  t h e  P l a i n t i f f ,  

8 named a s  he  i s  i n  !a s e t t i n g  o f  unfavourab le  t i d i n g s ,  which must 

I 
i n  s u b s t a n c e  e  conveyed t o  t h e  mind of  t h e  o r d i n a r y  r e a s o n a b l e  

and f a i r - m i n  r e h d e r  t h a t  he  was one w i t h  whom t h e  c a t a l o g u e  o f  
, I 

, d e r e l i c t i o n s  , o m i s s i o n s  was a s s o c i a t e d .  Hence t h e  g i s t  and C 
s t i n g  o f t h ~ l i b e l  was t h a t  t h e  P l a i n t i f f  had been d i s m i s s e d  from 

h i s  employment a s  a  U n i v e r s i t y  l e c t u r e r  f o r  f a i l u r e  t o  f u l f i l  h i s  
, 

o b l i g a t i o n s  i n  $ h a t  r e g a r d .  

I n a s m u c h , a s  t h e  e s t a b l i s h e d  p o s i t i o n  ' o f  t h e  P l a i n t i f f  i s  

t t h a t  h i s  c o n t r a c t  o f  employment e x p i r e d  by t h e  e x p r e s s  t e rms  
I 

f i x i n g  i t s  d u r a t i o n  from 1st October  1993 t o  3 0 t h  September,  1995,  



I 

I 
the question o f  a "constructive dismissal" ~annot arise. Moreover, 

nothing offered in support of the pleadings that his dismissal 
I 

was imminent, could remotely pray in aid, a "constructive dismissal - 
a concept which, recognised in other areas of law, is totally 1 
inapplicable in,this context. 

I 

The first interrogatory addressed to each Defendant and 1 

the similar response from each is significant. 

Interrogatory: .Did the University of the west Indies ever 

communicate to the Plaintiff that he was I 
I 

(a) incompetent (b) professionally negligent 
, I 

(c) in breach of his contract with the 1 
I 

University (d) not fit to be a lecturer. 
I 

Answer : : I do not know whether any such communication 
I 

I :: was nade. 

I C) Section 7 of <he Defamation Act reads: - "? 
I. 

"In an action for libel or slander in 
:respect of words containing two or 
'moreadistinct charges against the 
2 $plaintiff, a defence of justification 
:'shall not fail by reason only that the 
$ruth of every charge is not proved, if 
\$he words not proved to be true do not 
'materially injure the Plaintiff's 
-reputation having regard to the truth 
pf the remaining charges." 

The gist and sting of the libel being as outlined above, I 

i 

I the question remains,havelthe Defendants proved the pleaded 
'6 

i 

imputations f the issue of justification, namely th 

i , the Plaintif 

, . f contract with the Universit 
, '  

I (c) not fit to be a lecturer? 

I 

Dr. Morris in onfidential report on the Plaintiff dated 10th 
I 

I October 1989 e '  (Ex.12) :- 
I I 

teaching has continued to be 

C\ eful in the Electronics Offerings 
tHe Physics Department . . . (and) 
. the students have found him to 

I 
e generally sympathetic to their 
persqnal and academic problems." 
1 '  

The report referred to the Plaintiff's endeavours in seeking 

contacts in the dider society and his advocacy of Electronics 
3 .  

within and without the department. 

I 



I 

I n4 o t h e r  e f f o r t s  by t h e  P l a i n t i f f ,  t h e  r e p o r t  expressed 
4 

"d i sappo in tment  t h a t  ... t h e r e  ha s  
no commensurate r e s u l t s  s o  f a r . "  
'41 
d 

ended wi'th t h e  w r i t e r  n o t  recmending 
F 

been 

t h e  g r a n t i n g  
;it 
2:. 

t e n u r e  a t  t h a t  &me. D r .  Chen's r e p o r t  d a t e d  30 th  J u l y  1992 i n  
3 ,  

whichhe d i d  no t~recomm t h e  g r a n t i n g  o f  t e n u r e  t h e n ,  he e x p r e s s e  
f 

h i m s e l f '  a s  not, v a r y i  u b s t a n t i a l l y  from t h e  assessment  by Dr.  
I 

8 ' 
44 

The r e p o r t g i v e ' s  c r e d i t  t o  t h e  P l a i n t i f f  who had p r e s e n t e d  s e v e r  
I ,:: 

5L ' 

I confe rence  papers  d e s p i t e  n o t  having y e t  produced a  s u b s t a n t i a l  
?) 

I 

I one. The r e p o r t  which D r .  Lodenquai wro te  on 23rd June 1994 I 

E x h i b i t  15 )  speaks  t o  t h e  P l a i n t i f f ' s  d e l a y  i h  submi t t i ng  manu- 

s c r i p t s  f o r  p u , b l i c a t i o ~ l  b u t  a l s o  r e c o r d s  t h a t  t h e  P l a i n t i f f  had 
" / 

been p r e p a r i n g  s e v e r a l  manuscr ip t s  t o  be submi t t ed  t o  r e f e r e e d  

C) j o u r n a l s .  I s c r i b e d  h i s  d e l a y  i n  submiss ions  f o r  p u b l i c a t i o n s  a s  

"a d i s t i n c t  weakness on t h e  p a r t  o f  an  academic."  
I I 

Unnecessary i s  it t o  r e f e r  f u r t h e r  t o  t h e  c o n t e n t s  of w r i t t e n  
1 
'" , 

e x h i b i t s .  T a l u a t i o n  of  t h e  P l a i n t i f f ' s  academic performance 
I 

i s  t h e  r e s p o  l i t y  of  t h e  Assessment Committee o f  t h e  U n i v e r s i t y  

l and n o t  f o r  t h i s  Cour t  t o , p e r f o r m .  S u f f i c e  it t o  s a y ,  t h e r e  h a s  , 

n o t  been adduced b e f o r e  Cour t  any o r  s u f f i c i e n t  ev idence  t o  s u p p o r t  

~ 
a  f i n d i n g  t h a t  t h e  a p p r o p r i a t e  a u t h o r i t y  a t  t h e  u n i v e r s i t y  had 

.deemed t h e  P l a i n t i f f  a s  e i t h e r  incompetent ,  u n f i t  t o  be  a  l e c t u r e r ,  
0 

p r o f e s s i o n a l l y  q e g l i g e n t  o r  i n  b r each  of  h i s  c o n t r a c t  o f  employment. 

The exp,r$ss p l e a  of  j u s t i f i c a t i o n  t h e r e f o r e ,  f a i l s .  

I n so fax  a s  t h e . a l l e g a t i o n  t h a t  t h e  P l a i n t i f f  was d i smi s sed  from 

h i s  employment a t t emp t s  t o  sugges t  o r  p rov ide  s e v e r a l  p o s s i b l e  

, g r o u n d s  f o r  same, it cannot  and shou ld  n o t  be  cons t rued  a s  c o n s t i -  
, !  

t u t i n g  two o r  mo,re d i s t i n c t  charges .  The exone ra t i ng  p r o v i s i o n s  

o f  S e c t i o n  7 of  t h e  Defamation Act canno t  t h e r e f o r e  a r i s e  f o r  

The Cour t  must now cons ide r  whether  t h e  occa s ion  o f  t h e  

p u b l i c a t i o n  as"jone on which t h e  Defendants  may r e l y  on a  de fence  



Q u a l i f i e d  P r i v i l e g e  

Where a p u b l i c a t i o n  i s  made by a p e r s o n  i n  t h e  d i s c h a r g e  

of some p u b l i c  o r  p r i v a t e  du ty  whether  l e g a l  word, i n  m a t t e r s  

i n  which h i s  i n t e r e s t  i s  concerned ,  i n  such c a s e s  t h e  o c c a s i o n  

p r e v e n t s  t h e  i n f e r e n c e  o f  m a l i c e  and a f f o r d s  a q u a l i f i e d  d e f e n c e  

depending on bsence o f  a c t u a l  m a l i c e .  
,/'. 

I n  t h e  cdse. of  S t u a r t  v  B e l l  [ I 8 9 1 1  2 Q . B .  3 4 1  at 4 3 6  

. L i  g L.J .  i n s  t h e  p r i n c i p l e  t h u s : -  

The s t  

t h e  a '  

- - - -  

t h a  
so 
OCC 

r e a s o n  f o r  h o l d i n g  any o c c a s i o n  
i l e g e d  i s  common e x p e r i e n c e  and 
a r e  of  s o c i e t y ,  and it i s  obv ious  

t no d e f i n i t e  l i n e  can  be  s o  drawn 
a s  t o  mark o f f  w i t h  p r e c i s i o n  t h o s e  
a s i o n s  which a r e  p r i v i l e g e d ,  and 

r a t e  them from t h o s e  which are  n o t . "  sepa  

:aterne 

t h e  

. - - -  

nt o f  p r i n c i p l e  has  been a p p l i e d  i n  numerou 

j u d i c i a l  pronouncement. 

I n  t h e  cdse of  - Reynolas v , r i m e s  Newspapers ~ i r n i t e d  & O t n e r s  

reported a t  [ I 9 9 8 1  3 ALL E.R. 9 6 1  Lord 13ingham of  C o r n h i l l  C . J  

reviewed a number of  a u t h o r i t i e s  beg inn ing  w i t h  t h e  o f t - c i t e d  

d ic tum o f  Baron Parke  i n  Toogood v Spyr ing  [ I 8 3 4 1  1 G r .  M & R 183,  

and d e l i v e r i l  le judgment o f  t h e  Cour t  of  Appeal s a i d  a t  page 9 9 4 : -  

" I t  seems t o  u s  on t h e  s t r e n g t h  o f  t h i s  
very powerful  and c o n s i s t e c t  l i n e  o f  
a u t h o r i t y ,  t h a t  t h e  u l t i m a t e  q u e s t i o n  
i n  each c a s e  i s  whether  t h e  o c c a s i o n  
o f  t h e  p a r t i c u l a r  p u b l i c a t i o n  i n  t h e  
l i g h t  of t h e  p a r t i c u l a r  c i r c u m s t a n c e s  
c o n t a i o s  t h e  n e c e s s a r y  i n g r e d i e n t s  t o  
g i v e  r ise t o  t h e  p r i v i l e g e . "  

The questions , t ha t  r e q u i r e d  answering i n  r e l a t i o n  t o  any p a r t i c u l a r  

o c c a s i o n  he r t : : i t e ra ted  a s  f o l l o w s  : 

1 .  Was t h e  p u b l i s h e r  under  a l e g a l ,  mora l  
I o r  s o c i a l  du ty  t o  t h o s e  t o  whom t h e  

m a t e r i a l  was p u b l i s h e d  (which i n  t h e  
a p p r o p r i a t e  c a s e  ... may be  t h e  g e n e r a l  
p u b l i c )  t o  p u b l i s h  t h e  m a t e r i a l  i n  ques -  

t t i o n .  ( t h e  d u t y  test.) 

2: Did t h o s e  t o  whom the m a t e r i a l  was 
p u b l i s h e d  ... have an  i n t e r e s t  t o  

, r e c e i v e  t h e  m a t e r i a l ?  (we c a l l .  
t h i s  t h e  i n t e r e s t  test). 

3 .  Were t h e  n a t u r e ,  s t a t u s  and s o u r c e  o f  
t h e  m a t e r i a l ,  and the c i r c u m s t a n c e s  o f  
t h e  p u b l i c a t i o n ,  such t h a t  t h e  p u b l i c a -  
t i o n  should  i n  t h e  p u b l i c  i n t e r e s t  be 
p r o t e c t e d  i n  t h e  absence  o f  proof  o f  
e x p r e s s  ma l ice?  ( w e  c a l l  t h i s  t h e  circum- 
s t a n t i a l  t e s t ) .  



The t e r m  ' s t a t u s '  h e  f u r t h e r  e l u c i d a t e d  a t  page  9 9 5 ,  ibid 

" W e  make r e f e r e n c e  t o  ' s t a t u s '  b e a r i n g  i n  
mind t h e  u s e  o f  t h a t  e x p r e s s i o n  i n  some 
of t h e  more r e c e n t  a u t h o r i t i e s  t o  d e n o t e  
the d e g r e e  t o  which i n f o r m a t i o n  on a matter 
of p u b l i c  c o n c e r n  may ( b e c a u s e  of i t s  c h a r a c -  
t e r  and known provenance)  command r e s p e c t .  

Th,e h i g h e r  I the s ta tus '  of a reprt, the more I . i j l d y  
it i s  t o  m e e t  t h e  c i r c u m s t a n t i a l  t e s t .  
Conver se ly ,  u n v e r i f i e d  i n f o r m a t i o n  from 
u n i d e n t i f i e d  and u n o f f i c i a l  s o u r c e  may 
have l i t t l e  o r  no s t a t u s ,  and where 
d e f a m a t o r y  s t a t e m e n t s  of f a c t  a r e  t o  be 
p u b l i s h e d  t o  t h e  w i d e s t  a u d i e n c e  on t h e  
s t r e n g t h  o f  such  s o u r c e ,  t h e  p u b l i s h e r  
u n d e r t a k e s  a  heavy burden  i n  showing t h a t  
t h e  p u b l i c a t i o n  i s  ' f a i r l y  w a r r a n t e d  by 
any reasonable o c c a s i o n  o r  c x i y c n c y . " '  

I n  HDrxocks v Lowe [1974! 1 ALL E.R. 6 6 2 ,  i n  the House o f  Lords, 

Lord Diplock  i n  h i s  speech  a f f i r m s  a t  page 6 6 8  t h e  e q u a t i o n  o f  

"... t h e  p u b l i c  i n t e r e s t  t h a t  t h e  law 
s h o u l d  p r o v i d e  a n  e f f e c t i v e  means where- 
by a man can v i n d i c a t e  h i s  r e p u t a t i o n  
against calumny . "  

w i t h  t h e  accomrno~at ion  o f :  

"... t h e  competing p u b l i c  i n t e r e s t  i n  
p e r m i t t i n g  men t o  communicate f r a n k l y  
and f r e e l y  w i t h  one a n o t h e r  a b o u t  
matters w i t h  r e s p e c t  t o  which t h e  law 
r e c o g n i s e s  t h a t  t h e y  have a d u t y  t o  
pe r fo rm o r  a n  i n t e r e s t  t o  p r o t e c t  in 
d(-i,incj s o  . " 

At page 6 6 9  he p o i n t s  o u t  t h a t  p u b l i c a t i o n  on 2 p r i v i l e g e d  o c c a s i o n  

i s  n o t  a c t i o n a b l e  e v e c  i f  i t  be  de famato ry  and t u r n s  o u t  t o  be  

u n t r u e  u n l e s s  t he  o c c a s i o n  i s  used  f o r  some o t h e r  r e a s o n  a n d ,  is the rc -  

i t h e  

2pr ive  

Jnderz 

l i c e ,  

Ill 'dil  L 

c r u c  
ed b  
d n m i  

g t h e  

i d  a t  

t h e  p r o t e c t i o n  o f  p r i v i l e g e .  

impor tance  o f  mot ive  and i t s  t r a n s l a t i o n  

he  mol 
priv: 
2-c-- 

r i t h  w 
I occa  
. ^ T  L 

t i v e  h i c h  t h e  d e f e n d a n t  
i l eged  s i o n  made a s t a t e -  

u e ~ d l n a t o r y  U L    he p l a i n t i f f  becomes 
. .  he i s  e n t i t l e d  t o  b e  p r o t e c t -  
p r i v i l e g e  u n l e s s  some o t h e r  

n a n r  and improper  mot ive  on his part 
roved  ... I f  i t  b e  proved t h a t  he 
n o t  b e l i e v e  t h a t  which i s  p u b l i s h e d  
i s  g e n e r a l l y  c o n c l u s i v e  e v i d e n c e  of 

lress m a l i c e .  " 

p r o p e r  p e r s p e c t i v e  i n  t h e  j 

s a y s :  

n o t ,  
ches 

u n t r u  
; s l y  w 
--LL-- 

31 prc 

1 i s h e s  e defamatory  
e c k l e :  . i t h o u t  c o n s i d e r -  

---, JL c d ~ i n g  W ~ ~ L I I ~ L ,  it b e  t r u e  o r  
he  i s  i n  t h i s ,  as  i n  o t h e r  b ran -  
of  t h e  law t r e a t e d  a s  i f  he knew 

of e v a l u a t i o n  o f  



it t o  be  f a l s e .  But i n d i f f e r e n c e s  t o  
t h e  t r u t h  o f  what he p u b l i s h e s  i s  n o t  
t o  b e  equa ted  w i t h  c a r e l e s s n e s s ,  impul- 
. . 

' less o r  i r r a t i o n a l i t y  i n  a r r i v i n g  
p o s i t i v e  b t h a t  it i s  t r u e . "  

i o f  t h e  m i  uence: 

a l s o  : 

>f  t h e  o c c a s i o n  o f  p r i v i l e g l  

Lo: s a i d :  - 

"Even ; i t i v e  b e l i e f  i r ,  t h e  t r u t h  
what -- , _ lb l i shed  on a  p r i v i l e g e d  
o c c a s i o n  - which i s  presumed u n l e s s  
t h e  c o n t r a r y  i s  proved - may n o t  b e  
s u f f i c i e n t  t o  n e g a t i v e  e x p r e s s  
m a l i c e  i f  it can be  proved t h a t  t h e  
d e f e n d a n t  misused t h e  o c c a s i o n  f o r  
some purpose  o t h e r  t h a n  t h a t  f o r  
which t h e  p r i v i l - - -  is  accorded by 
t h e  law. " 

inces  o f  improper m o t i v e s ,  a p a r t  from p e r s o n a l  s p i t e ,  d e s t r o y -  

p r i v i l e g e ,  a t  page 6 7 0 ,  he s a i d : -  

"A d e k e n d a n t l s  dominant mot ive  may have 
baen t o  o b t a i n  some p r i v a t e  advantage. 
u n c o n n e c t ~ d  w i t h  t h e  d u t y  o r  t h e  
=nteres t  which c o n s t i t u t e s  t h e  r e a s o n  
f o r  t h e  p r i v i l e g e .  I f  s o ,  he  l o s e s  
t h e  b e n e f i t  of  t h e  p r i v i l e g e  d e s p i t e  
h i s  p o s i t i v e  b e l i e f  t h a t  what he  s a i d  
o r  wro te  was t r u e . "  

Lord Dip lock1  u t i o n  a p p e a r i n g  immediately f o l l o w i n g  i s  wor th  

b e a r i n g  j.n mind.:,- 

"Judge o r  j u r i e s  shou ld  however be  v e r y  
s l o w  t o  draw t h e  i n f e r e n c e  t h a t  a defen- 
d a n t  was s o  f a r  a c t i v a t e d  by improper 
n ~ o t i v e s  so a s  t o  d e p r i v e  him o f  t h e  
p r o t e c t i o n  of t h e  p r i v i l e g e  u n l e s s  t h e y  
a r e  s a t i s f i 2 d  t h a t  he d i d  n o t  b e l i e v e  
t h a t  what he s a i d  o r  wro te  w a s  t r u e  o r  
t h a t  he was i n d i f f e r e n t  t o  i t s  t r u t h  o r  
f a l s i t y .  .... I t  i s  o n l y  where h i s  
d e s i r e  t o  comply w i t h  t h e  r e l e v a n t  d u t y  

t o  p r o t e c t  t h e  r e l e v a n t  i n t e r e s t p l a y s  
s i g n i f i c a n t  p a r t  i n  h i s  mot ives  f o r  
l i s h i n g  what he b e l i e v e s  t o  be t r u e  
' e x p r e s s  m a l i c e  can  p r o p e r l y  be  
ed.  " 

r n a r  
form 

dhere ,  n  t h e  p r e s e n t  case, t h e  on ly  ev idence  o f  improper \ 

i v e  . mot is ,  t k  p s  t a k e n  by t h e  d e f e n d a n t s  t o  v e r i f y  t h e  zccuracy  

o f  t h e  p u b l i c  n ,  t h e r e  i s  o n l y  one e x c e p t i o n  t o  t h e  r u l e  t h a t  

i n  order t o  s u c c e e d , t h e  P l a i n t i f f  must show a f f i r m a t i v e l y  t h a t  

t h e  e n d a n t s  d i d ' n o t  b e l i e v e  it t o  be t r u e  o r  w e r e  i n d i f f e r e n t  

t o  i t s  t r u t h  l s i t y .  

, That  except ib l l ,  a d ~ ~  Lord Dip lock ,  i s  where 

"what i s  p u b l i s h e d  incorporates defamatory  
m a t t e r  t h a t  i s  n o t  r e a l l y  necessary t o  t h e  



f u l f = l r n e n t  of  t h e  p a r t i c u l a r  d u t y  o r  t h e  
p r o t e c t i o n  of  t h e  p a r t i c u l a r  i n t e r e s t  on 
which t h e  p r i v i l e g e  i s  founded."  

To t h e s e  c o n s i d e r a t i o n s ,  Lord ock p r e f a c e d  t h e  s a p i e n t  reminder  

t h a t :  - 

" J u r i e s  should  b e  i n s t r u c t e d  and judges  
shou ld  remind themselves  t h a t  t h i s  burden 

a f f i r m a t i v e  proof  i s  n o t  one t h a t  i s  
h t l y  s a t i s f i e d .  " 

The f o u r t h  d e f e n d a n t  admi t t ed  t h a t  s h e  had n o t  been t o l d t h a t  

t h e  names s h e  had r e c e i v e d  were p e r s o n s  w i t h  whose work t h e  Univer-  

s i t y  w a s  n o t  happy. She had chosen t o  i n t e r p r e t  and i n  h e r  a r t i c l e  

s t a t e  t h a t  t h e  p e r s o n s  named had been d i s m i s s e d .  The s o u r c e ,  

un-named, had n o t  provi.ded h e r  w i t h  a  w r i t t e n  l i s t .  She was n o t  

S U C  f u l  i~ : e f f o r t  t o  seek  c o n f i r m a t i o n  from t h e  Regis t  

of +I+- U n i v e r s i t y ,  o r  from t h e  s e v e r a l  depar tments  w i t h  which 
F- - 
i 

had e con1 , T h e s e  f a c t o r s  b r i n g  i n t o  c o n s i d e r a t i o n  Lord 

L i l C  

I mad 

h o n e s t  b e l i e f  a s  w e l l  a s  t h e  e x c e p t i o r  

when ev idence  o r  an  ~ m p r o p e r  mot ive  i s  r a i s e d .  

i submi.ssion o f  l e a r n  Counsel  f o r  the p l a i n t i f f ,  

ther 

* 7 <  

t h a t  :e was I:.O urgency a b o u t  t h e  a r t i c l e  which c o u l d  

n o t  nave waieea  f u r t h e r  checks .  Moreover t h e r e  was no need t o  
! 

)f l e c  rec t h e  ni l:.urers o r  having named two, t o  g l o s s  t h e  smes c 

a th: 

e V i c c  

[ t h e  P l a i n t i f f  s )  d e r  t o  emphasize t h e  1 

i n c e l o r  ' s ' p u b l i s h  e r i s h '  p o l i c y  was beir  

i t h o u t  

ar3 . t F  

i n  fac 

-+  - 1 -  

e n f o r c e d  i r m a t i o n  t h  e P l a i n t i f f  had 

been d ismrss t , ,  ~ ~ i e  p u b l i c a t i o n  ca r r i ed  a g r e a t  r i s k  t h a ~  

n t s  tb ment: ioned,  a p p l i c a b l e  t o  t h e  P l a j  poi: if. were 

the C 

2 - c-.--- 

:h "no 

'cent- 

Where i s  l e f t  w i t  o t h e r  m a t e r i a l  on which 

found an  lrlrsrence u f  m a l i c e  ex--,- the c o n t e n t s  of  t h e  speech 

- C - .. e s  i n  as made and,  o f  c o u r s e ,  ! 

d e r e n d a n t '  s own. ev ldence  i n  t h e  w i t n e s s  box. l1 The t e s t  o f  m a l i c e ,  

t h e  

. . 
ci rcun 

Lord Dip loc  

Prc t h a t  

s ,  i s  v e r y  s imple  and i s  th i s - :  "has  it been 

n t  dic h o n e s t l y  b e l i e v e  t h a t  what 

said was t ru , ,  b,,at r s ,  w a s  he e l r h ~ r  "ware t h a t  it was n o t  i,,, 

i t s  t i n d i  " See C l a r k  v Molyneuz 3 



A s  n o t e a  e a r l i e r ,  M r .  Robinson i n v i t e d  t h e  Cour t  

e v i d  ence  i . whi ch  fal.ling shoxt of just i f icat ion shauld 

conduce t o  a r e d u c t i o n  of  dar nages . The d ic tum i n  Atkinson v  F i t z w a l t e r  

- r e l i e d  upon, r eads : -  

"Although when a p r o p e r l y  d r a f t e d  p l e a  
of  j u s t i f i c a t i o n  i s  i n c l u d e d  i n  t h e  
d e f e n c e  i n  a de famat ion  a c t i o n  it i s  
p e r m i s s i b l e  t o  r e l y  on any f a c t s  t h a t  
a r e  proved i n  o r d e r  t o  s u p p o r t  i t ,  t o  
reduce  damages, even though t h o s e  
f a c t s  by themselves  a r e  i n s u f f i c i e n t  
t o  make good t h e  de fence  a s  a whole".  

x o n d  p a r t  oJ r ides  t h e  answer i n  the p r e s e n t  

a c t i o n  - 

I' nevc . e s s  it i s  n o t  p e r m i s s i b l e  t o  p l e a d  
under  t h e  g u i s e  of  p a r t i c u l a r s  of  j u s t i f i c a -  
t i o n ,  m a t t e r s  which do n o t  go t o  a  p l a i n t i f f ' s  
g e n e r a l  r e p u t a t i o n ,  w i t h  a  view t o  l e a d i n g  
e v i d e n c e  abou t  them s o l e l y  t o  s u p p o r t  an  argu-  
ment t h a t  he shou ld  r e c e i v e  a s m a l l e r  sum by  
way o f  damages." 

Thc 3 p r i  ny view h a s  no a p p l i c a t i o n  h e r e .  

The inclusj . .on of t h e  P l a i n t i f f  among d e l i n q u e n t  l e c t u  

who 'have  short-chz.nged s t u d e n t s  by " spend ing  more t ime  doing 

e x t e r : ~ a l  e n t i t i e s  t h a n  f o r  t h e  U n i v e r s i t y "  nsul t  

c o n s t l . t u t e s  a J=A:Lous i m p u t a t i o n .  

Dr. D Mllner  manager of  t h e  U n i v e r s i t y  s c h o o l  of onald 

t i f i f  

and 

ed t h a t  he  had r e a d  t h e  a r t i c l e  s h o r t l y  a f t e r  i t s  p r i n t i n g  t e s  

p u b l i c a t i o n  had spoke2 t o  t h e  p l a i n t i f f  on t h e  m a t t e r .  

t h e .  w. ; depo s e d ,  1 become t o p i c  o f  d i s c u s s i o n  

rsons  who e x p r e s s e d  t h e  view t h a t  Lly and t h e r e  were t h o  
I 

s e  pe: 

go '  : l i n t i f  Id ' have  t o  i f  t h e  a l l e g a t i o n s  were t r u e .  

Learn 0' sough which must i n c l u d e  t h e  

n i u r y  t o  the rsaintt31ff1s fecLLlsua by t h e  c o u r s e  --F 

s absen ~ o l o g y .  

~g t h e  o f  C a s s e l l  ~mpany Limi ted  v Broom 

3 2 7  House ot Lords ,  he i n v  t h e  r e f e r e n c e  of Lo 

: i n  t h e  a s  

In t h a t  damages j 

if wou 

led c8 

,n nl 

u n s e l  

. - 

o t h e  

oked 

lement 

le exp 

Two aspec t s ' ,  i n t e r  a l i a  c a l l e d  f o r  a g g r a v a t e d  damages: 

1 )  The p e r s i s t e n c e  i n  t h e  p u r s u i t  o f  a  d e f e n c e  

of j u d t i f i c a t i o n  even w h i l e  m a i n t a i n i n g  t h a t  



t h e  words d i d  n o t  r e f e r  t o  t h e  p l a i n t i f f .  
I 

2 The p l e a d i n g s  i n  p a r a g r a p h  3 of  t h e  

d e f e n c e  which r e a d  l i t e r a l l y  would 

acknowledge t h e  f a l s i t y  and m a l i c e  

a v e r r e d  i n  t h e  s t a t e m e n t  o f  c l a im.  

- .  
Such ev idence  a s  was l e d  d i d  n o t  show t h a t  t h e  a t t i t u d e  

r 

shown t o  t h e  P l a i n t i f f  by p e r s o n s  w i t h  whom he came i n t o  s o c i a l  

n a l  cc ~ n t a c t  was d i f f e r e n t  a s  a r e s u l t  of  t h e  l i b e l .  

N e v e r t h e l e s s ,  even i n  t h e  absence  of  s p e c i f i c  e v i d e n c e ,  t h e  g r a v i t y  

o f  the i m p u t a t i o n  must be presumed t o  be f a r  - r e a c h i n g  and must 

c o n s t i t u t e  a  seric 

-r . 

)us  i n j u r y  t o  him. N e v e r t h e l e s s ,  t h e  prope: 

cons id era ti or^ C J I  dn award o f  damages must p r i m a r i l y  be one O L  

i o n  o l  

iclht c 

- -  - - 

and compensat ion n o t  p u n i t i v e  damages. I f  a r e t r a c t i o n  o f  t h e i n c l u -  

s F t h e  n t i f f  i n  t h e  r e p o r t  d i d  n o t  comrr~end i t s e l f  i n  the 

1: . ) f  F U ~ L I I C L  i n f o r m a t i o n  t o  hand, t h e  d e f e n d a n t s  embarking on 

i f i e d  p r i v i  

nce i r  

as  sl 

i j u s t  l e g e  might  n o t  have appeared u n r e a s o n a b l e .  

TI : s i s t e  I the p l e a  of j u s t i f i c a t i o n  w i t h  i t s  a t t e n d ,  

c( lences ?own above,  must perforce , e x a c e r b a t e  t h e  aw, 

of iges t p l a i n t i f f .  Although n o t  c a l l i n g  f o r  as  h i g h  

an award i n  t e rms  o f  a g g r a v a t i o n  as  D r .  Manderson J o n e s  would 

urge, t h e  c i  

o r (  : i l y  h 

There 

d e f e n d a n t  f o  

t a x e d  i f  n o t  

tances must m e r i t  an i n c r e a s e  i n  what would 

been c o n s i d e r e d  compensatory damages. 

a n t  

a r d  

l . b e  judgment f o r  t h e  p l a i n t i f f  a g a i n s t  t h e  

3ges i n  t h e  sum of  $600.000.00 w i t h  C o s t s  to 

eed upon. 




