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IN THE SUPREME COURT OF JUDICATURE OF- JAMAICA S
"IN COMMON LAW
SUIT NO. C.L. 5204/1991
TR | CLIVE SEWELL PLAINTIFF
a MAUREEN JONES 1ST DEFENDANT
AND ' ALLAN DAVIS | 2ND DEFENDANT

Mr. C. Cousins imstructed by Rattray, Patterson
and Rattroy for Plaintiff,

Mr. P. Foster instructed by Dunn, Cox and Orrett
for Defendants.

Heard; 30th September, lst October, 1993; April 6, 1994

Judgment

HARRISON J. (Ag.) |
The plaintiff, oo ice-cream vendor, alleged in his Statement of Claim |

that on the 5th day of May 1991 he was riding a pedal cycle along Whitehall

Avenue, St. Andm,whenhemhitbyﬁ\'mtormmmedbyﬂnﬁrstm

and driven by the second defendant. ..

As a regult of this collision he sustained injuries and suffered loss.
He has therefore claimed domages.

The particulars of negligence of the second defendant have been pleaded
as follows:

1) Failing to heed the presence of a stationaxy vehicle |
on the left of the road. |

2) Foiling to give any or any proper warning of his
approach. |

3) PFafiling to keep any or any proper look out for other rood
users who were or might reasonnbly be expected to be on
tka road.

4) Driving on the incorrect side of the road and eolliding
with the plaintiff's bicycle. |

The defencs admitted that there was a collision between the defendant's
motor van and the platntiff's bicycle but denied that the collision-was caunsed
3 alleged or at all.
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The following particulors of negligence on thc part of the plaintiff were

plaaded:

a) Riding from a minor road into a major rcad without stopping
and thexr:by colliding with the plaint:iff’s vehicle.

b) Failing tc kezp any or any proper look ocut,

¢) Fatling %o heud the presence of the firs: defendant's motor
van travilling along the said road.

(;;j d) Failing to giv: any or any proper warning of his approach.
e¢) Failing tc stop, slow down, swerve or in any other way

manage or coatrol his bicycle so as 1o aveid the said

collision,

Now, Section 44(1l) of ¢h> Road Traffic Act piovidzs that a motor vahicle shall

a0t be driven so as to cioss or commence to cross or b: ifurned in a road if by so

doing it obstructs any %raffic. Accordingly, it obstiructs other traffic 1f it

causzs the risk of an accidoui.
Section 44(1)(c) of tha sbovemcntioned Act alse provides that a motor vehicl:

proczeding from one road ic another shall not bz driven so as to obstruct any
traffic on such other road.
Further, notwiths:andiig nuything contained im s.ction 44 of the Road Traffic

Ac: 1t shall be the dury uf » driver of a motor wehtoels to take such action as

may be necesssary to aveld an accident and the briach by a driver of any motor
vchicle of any of the provisicns of this scction shall mot exoncrate the driver

of any other vehicle from .u: duty zcaforce on him by this provision (See Section

( )
" 44(4) of the Roud Traffic Act.)
The principle has bw-a wzll established that k- point of time¢ when the

driver or rider on the minor road ¢nters the majoxr road after coming to a stop,

d:pznds on his judgment as to whether or not traffic is near enough to cause
It mcans ther«for:z,

danger of an accident if h: wure to emerge from the mizor road.
that a driver or rider must firstly, stop and s2ccndly, not to coutinue until it

has been asccrtainad chai {h:z< was no oncoming *ruffic on the major road near

("“; znough to cause danger <f an sccident,
Equally, it behovcs th: driver on the major road approaching a road junciioca

.o bear in mind thc possibility of traffic emerging from thc minor road into th:

If danger is rmasonably apparcnt h: must taks the precaution to agoid

major road.
To be abl: to do so he must approach *he junction at a spced which

an accident.
would cnable him to tak. th: mccessary precuations. Alcthough he was entitled to

approach the junction on th: assumption that the plaintiff would give him way,

Carbarry C.J. Ag. in McNish v. Delisger 1951 6 J.L.R. &t page 533 issucs 2 caveal,
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He states as follows:

"“This does not mean that he was to approach and drive
through the intersection as though hc were wearing
blinkors and unable to see anything to his right and
left. A gcneral state of attemtiveness is always
required of a driver .... if therc was an opportunity
for him to take evading action after the driver had
entered the intersection and he failed to do so, that
would be negligence maoking him lioble to the plain-
tiff ...." '

I turn now to the evidence in this case which reveals inter alia:
1. That 60 Lanc adjoins Whitehall Avemue
2. This junction is not reogulated by a stop sigﬂ.
3. Devon Lowrence also khown as "Bagga" opcrates a shop at
60 Lane which faces Whitehall Avenue.
4. The front of the shop is about 3 feet from that rodd juncti.on.
5. It 1is not possible to see up or‘down Whitchall Avehue from the

shop unless, you go to a point wherc 60 Lane adjoins Whitehall

Avenue.

The plaintiff testificd that after he had finished selling fudge by "Bagga's”™
shop, he went on his bicycle, looked behind him and then looked up the road. He
did not see any moving vebhiclc. There was a parked vehicle however, on the right
hand side of Whitehall Avenue2 facing Red Hills Road and some men wers also on that
side of the road fixing a motor bike., He therefors moved off and made about four
"pumps™ up Whitehall Avenuc. He further stated that hc was travelling on the left
hand side of the road and as he was about to pass the parked vehicle, "I got lick
off my bicycle." He never sow what hit him, He said further, "It was something
coming from up the Lane or arcund the Lane. I don't know if it is up the road or
around the next Lane."

Under cross-examination he denied riding ocut of 60 Lane and colliding into
the van,

Devon Lawrence was called as a witness for the plaintiff. He stated that
when the plaintiff completed his sale, "he rode off, take the left and go up

Whitehall Avenue."” He did not see the plaintiff after he turned and some three
seconds later he heard tyres "bawl" and heard a "fumble" like someome get "lick

down."” He left from the front of his shop and saw the fudge-man lying about thrze =+«

(3 ft.) below his gatc on the left hand side of Whitehall Avenue with his bicycle

on top of him. He was unable to say what had hit down the plainciff. He sow a
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van bowever parked some 12ft. onm the left hand side going down Whiteball Avenue

and it Lad passed the junctiom of 60 Lane and Whitehall Avenue,

step and look up and dowmn."
pleiniiff came to the cormer he "pripse“ before turniug up Whitehall Avenue.

Under cross-examination, Lawrence said, ﬂAfter Sewell rodz off he stopped

and vimwad the road up and dewn before he turnmed up Whitchall Avenue. I see him

t

Wazn hw was further cross-cxaminad he said, when the

Allar Davis, the second dufrzudant, gave avidence thwn® . was driving down

Whit:nall Avenue on his left. Os rwaching about 10ft. from th: intcrsection of

60 Lan. and Whitchall Avenu: ho noticed a pedal-cyclist coming out of 60 Lanz with-

oui stopping and headcd straight across the road. He applicd his brakes but a

collision could not be avoidcd. Thz cylist collided with th: fromt aeéﬁion of

his var in the area of the right whzel arch.

Davis further testified tia® after the bicycle bumpaed into his vah the rider

stumblzd and fell as the bicycl: ztbound. He contended that the collision took

plac.. immediately in front of 60 Lanc and further that th: plaintiff did not blow

any horn bafore cmerging from tho Lane. He strongly demiod That there was any

parkzd vehicle on his left in thc vicinity of the impact and that the plaintiff
had turmed up Whitchall Avenus whon he emerged from 60 Lam=,

Davis' ecvidence also rovcalud that there was an cbstruction in the vicinity

A partly covurad trench about 4~5 ft. wide was on tha left side

of thc accident.
He further statsd that as the roadway was

as you procecded down Whiteohall Aveonue,
about 25f%. wide at the poimt of impact this obstruction did mot necessitatc him

tysspassing over to the right lanc.

After the collision Davis saw the plaintiff lying very close to the middle
of tbc road. He denied undir cross—-:xamination that he was middling the road
and ther be was doing so becausc of the obstruction or his luft.

I now turn to the issut of iigbility. The plaintiff’s ovidence was that

\
)

aftcr he completed his sale by thc shop he looked behind him and looked up the

road and uxcept for the parksd vehicle and motor cycl: onm the right side of
Whitchall Avenue thercwere ne oth«r vehicle. He movad off and made about four
pumps up Whitchall Avenue and os ha was about to pass thoe parked vehicle which

wos on his right he got lick off his bicycle. HIs witness saild in chief, that
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the plaintiff rode off, took the left ond went up Whitehall Avenue. Under
crose-examination he sald after Sewell rode off, he stopped and viewed up and
down the road before he turned up Whitehall Avenue. At a later stage during
crosg-examination he said, tha plaintiff roda koff and "pripsee” before turning
up Whitehall Avemme. The defendcat on the othor hand said the plointiff emerged
from 60 Lane without stopping and headed across Whitehall Avenue with the result
that he collided into the right wheel arch of his vehicle.

1t is quite evident therefore from the plaintiff’s evidencas that he did
not stop at the junction of 60 Lane and Whiteholl Avenue vhen he emerged from
that Lane. Ho seemed to have been satisfied from his own judgment that all was
well having looked behind him and up tMronhmheMoff from the shop.

The evidence hae also revealed that cne canvo’ see up Whitchall Avenue from
Bagga's shop unless jou go some three feet forward. Lawrence's evidence revealed

however that the plaintiff "rode off, took the left and went up Whitehall Avesnue®.

It is abundantly clear to me from his account that tho plaintiff did not stop at
the junction beforz he turned up Whitechall Avemve. In an apparent bid to alter
his evidence, he later says that the plaintiff rode off, stopped and looked up
and down before tﬁming up Whitehsll Avemue, But there was still another version
to come. He finally soid the plaintiff rode off and “pripsee” bafore tumming. It
is therafore obvious that this 'pripse' by the plaintiff was done whilst he was on
the move, and without stopping. What ie meant by ‘pripse'? From my understanding

of local parlanca it suggests a quick look.

Having considered the avidence and several issues in this cose as well as
the demeanour of the witnesses, it is my view that I cannot eafely rely upon the
evidence of the plaintiff and his witness. I find them most unrelifble evasive

and untruthful.
Allan Davis on the other haond has impressed me as a witness of truth.

I find that the plaintiff emerged suddenly and -without etopping as he
left 601mnnndentetadﬂtehnllAvaxma. His emergence was without warning.
and he collided into the right wheel arch of the defendant's vehicle as it
proceeded down Whitechall Avenue on its correct side of the roadway. I further
find that therc was no parked vehicle on the left as you proceeded down Whitehall

Avenue towards tha junction of 60 Lane and Whitohanll Avenue.
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With this sudden and dangercus manoeuvre on the part of the plaintiff,
it is not surprising therefore when he said he did not know what had hit him
nor from whence vhatever hit him came. Thcimacaﬁabiecomluaionthorofouia
:m:mfuhmemnopatthezoadjmcm@‘rﬁmgdmcuymmm
defendant's vehiclemethedimctcmmasfot&uiaccﬁmt.

Now, dﬁchaseconddefendmtcontﬂbuuﬁhnymytothunccmr
On the facts of the case the evidence revealed that tha road 1s straight in the
vicinity where the accident took place. This defandint did say that when be
was about ten feet from the intersection he saw the ﬁmmu:t ‘amerging from 60
Lane. According to him, he applied his brakes it a collision cduld not be
avoided. There was fo aliagntion of spebd on His pdrt and neither was there
evidence to find that he was spedding. BHis evidence that the plaintiff collided
with the right wheel arch has remn:lnbd uhcohtradicted. It is therdfore consistent
with the plaintiff riding and colliding in the vehicle and the probabilities are
that this occurred as he rode across Whitebhall Avemue.

Could the second defendant have gone more to his left to avoid this col-
lision? That action was not possible; there was a trench to his left. The
plaintiff seemed to have accepted this as it was suggested to the second defen-—
dant that he was middling Whitehall Avenue because of comstruction work to his
left. I accept that even though there was construction work being carried out
along Whitehall Avenue the second defendant did not have to encroach on the right

lnne.

Finally, I accept the second defendant's evidence as to how the accident
occurred and find that the plaintiff demonstrated a total lack of care for his

own safety and is wholly to be blamed for this collision.

If 1 am wrong on the question of linbility damages would be assessable.
The plaintiff in his claim for special domages has proved the following:
1. Medical expenses $ 200.00
2. Cost of bicycle 2,000,.00

3. Loss of earnings (30 days at $500.00
per day) 15,000.00

I would therefore award him $17,200,00 specinl domages with interest at 3Z as
of the 5th May, 1991.
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Gneeral damages would involve a consideration of pdin and suffering and
loss of amenities. Based on the plaihtiff's evidénce and on a consideration of
all the circumstances, I am of the opinfon that an award of $50,000.00 with
interest at 3% as of the date of the service of tho Writ of Summoms would have
been adequate compensation.

There shall be judgment however, for the defendant with costs to be taxed
if not agreed.



