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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMON LAW
SUIT NO. C.L. 1982/Rl61
BETWEEN SELBOURNE REID PLAINTIFF
AND ERROL ANDERSON 18T DEFCNDANT
AND MINION JEAN BARRETT A¥D DEFENDANT

Mr. Maurice Frankson instructed by Messrs Gaynair & Fraser for
Plajintiff.

Miss Janet Morxrgan and Miss Paula Blake instructcd by Messrs
Dun, Cox & Orrett & Ashenhéim for Defendants.

Heard: 22nd, 23rd, 24th, 26th November, &
3rd December, 1993, 27th February,
19th, 20th Juiy, & 2/g September, 1995

HARRIS, J.(AG.) //i

f

The plaintiff's claim against the defendants ig,ior damages

for the following:~-

(a) Bfeach of restrictive covenants 4, 7 and 8 endorsed on
certificate of title registered &t Yolume 953 Folio 253 in
respect of 4 Lipscombe Drive, owned by the plaintiff and on
cortificate of title registered at Volume 953 Folio 252 in
respect of 2 Lipscombe Drive, owned by the defendants.

(b) Trespass

(c) Nuisance

In 1981 the plaintiff and defendants were neighbours.

The plaintiff owned and occupied 4 Lipscombe Drive whi}e the

defendants were in occupatiocn of 2 Lipscombe Drive which they also

owned, in a sub-divisjon in Saint Andrew referred to as "Mount Pleasant”.

Thaey are no longer neighbours. The plaintiff has been resident

in the United States of America since 1986 and the defendants have

divested themselves of their fee simple interest in 2 Lisscombe Drive.

Sometime in, or, abocut April 1981 the first defendant informed
the plaintiff of a proposal to erect heiper's quarters at the rear

of his property. As trucks could not gain access to the back of
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the defendants® premises, the plaintiff's poerrission was scught

by them to allow trucks to enter his properiy so that debris from
the excavation site could be transported. To this, the plaintiff
consented. The exercise commenced in or about May, 1581, On comple-
tion of the helper's quarters,the defendants, begsan the constructicn
of a dividing wall between the plaintiff’s and their land to replace
an existing wire fence.

It was the plaintiff’s testimony that the first defenliant
had tcld him that the escavatory process and the ransportation
of the debris would have lasted Letween twce and three weeks.

This operaticn continued for approximately eight aontas, during
which time, heavy trucks came on his premises causing damage to

his driveway and a column at his gate. In addition, a 4% p.v.c pipe
from the rcof of the defendant’s house was chanciled to an area in
his driveway clcse to where the debris was stored. Whenever it
rained heavily the water from the pipe contributed t» "the extensive
damage to his driveway". Ee notitficd the defendants about this,

and the pipe was thereafter dircchked dows o the main rcad where

the water was released.

He statced that although the dcfendants utiiized his driveway
about eight months, after six months, he spoke to 1st defendant
and wrote informing the defendants that the 2 - 3 week period on
which they had agreed had expired. He also requested them to
undertake repairs of his entire driveway which had been damaged.

The defendants workmen repaired only that area con which the debris
had been placed. He had tc carry cut the remzining repairs.

After the construction of the helper’s quarters had been
completed, he arrived home one evening to discover a rock garden
which he had built adjoining the houndary line between the defendants®
premises and his, as well as, a stonewall with steps, on his property,
destroyed. He alsc saw eviilence of the commencerent of constructicn
cf a wall in the arca where his rock garden cnece stocd. He spcoke to
the 1lst defendant about it, who, advised that the service cf a

surveycr would be engaged to identify the hcoundary line. This survey




was deone by the defencdants without reference +o him. The original

survey marks were removed.

He subsequently instructed the defendants' workmen to discontinuc

the erection of the wall but the construction continned nonctheless.
During the process of erection of the wall, his gate column and a
picket fence were also destroyed by the defendants' workmen.

When ccmpleted, the defendants planted tendrils on thair side of
the wall which eventually grew over to his side, covering his rock
garden and stone wall which he had reconstructed by thes.

It was his further evidence,; that he retained a surveyor
to identify the boundary line and it was found that the defendants
had encroached on his land by & distance cof Z feet. A further survey
was done Ly agreement of the defendants and himself through reference
of the matter Ly arbitration, tc thie Lirectcr of Surveys.

He alsc related that the defendants erected an entertainment
arca on top cf their newly constructed helper’s quarters, from which
persons could view the inner areas of his bedroom and bathroom.

As this crcded his privacy, he Lrought the matter to the attention
cf the defendants. They huilt the 2ividing wall higher but his
privacy was not restored.

He also reported that subsequent tc and during the comstruction
of the helper's quarters and the dividing wall he took photographs
of their respective properties. These photographs were tendered
in evidence and markecd Exhibit °1' and »39¢

Trevor Shaw, a cammissioned land surveyar employed to the
Department of Suxrveys who testified cn behalf of the plaintiff,
stated that he had carried cut a field chack of premises 2 and 4
Lipscombe Drive, which were Lots 1 and 2 Lipcorbx Drive, respectively.
His terms of reference were for him to determine whiether the
differcences between the distances and bearings on warch and those
on deposited plan 2022 part cf Mount Pleasant, in the parish of
Saint Andrew, constituted an encroachment ¢n iot 2 owned Ly the

plaintiff, by the defendants cowners of ot 1.




His findinys revealed a difference in the position and
length of the de factc and de jure boundary between lots 1 and 2.
The differences comprised an encroachment of 206 square feet on
lot 2 by 1ot 1. The extent of the encroachment along the northern
saetiduy, wasl.6 feet and approximately 0.6 fo0t at the gouth westerly
séction Letween Lots 1 and 2.

He admitted that an allowance cf a 2 feet discrepancy is
acceptablle wn a surveyors repert in respect ¢f urban land and in
rural arcas a more generous tolerance of a discrepancy of up to 5
feet is permissible.

He also stated that he had prepared a written report. This
report to which a plan was annexed, was tendered in evidence as
Bxhibit "z".

Evidence for the defendants was furnished by the second
defendant, Mr. Ronald Haddad, a2 commissicned land surveyor and
Dugal Bennett a clerical officer attached to the Qffice of Titles.

The second defendant testified that constructicon of the
helpers quarters laste? 4 months but could nct recall the month
it commenced. She stated that the plaintiff had never been advised
that it wculd have lasted 3 wecks and that only one truck was used
to collect and transport the rubble from the plaintiff’s riveway,
for ahout a month, doing so, cnce ¢r twice per week, «r fortnightly.
She als.o reported that she hadl been unaware that the trucks had
done damage t:: the plaintiff's driveway Lut had received a report,
a conseyguence of which, she examined the plaintiff's premises and
saw small cracks covering an area «f his driveway, 2 feet in length
and 1 foot in width. She thereafter requested her supervisor on

the site to visit and repair the surface of the driveway where the

cracks appeared. ‘The repairs were dene within a day and was subsequent-

ly inspected by her. The plaintiff had alsc informed her of a crack
in the column at his gate, which,was alsc fixed. &She saw nc other
damage cn the plaintiff's premises.

On completicn of the helper's gquarters, the defendants

made inguiry cf the glaintiff whether he would assent to their
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building a common wall jointly, to replace a broken down wire
fence. He was also asked whether he would have been prepared to
bear a portion of the huilding cost. He disagreed tc payment of
part of the expenses for erection ¢f the wall. They then sought
his permission to proceed with the construction of the wall, to
this he consented. Following this discussion, the defendants
requested a surveyor, Mr. Barringtcon Smith to check the boundaries.
The plaintiff was notified of the date of the survey, but she cruld
nct recall if he attended.

After the commencement of the foundation of the wall, the
plaintiff complained that the pegs along their loundary line had
been removed. Following that, the defendants regquested Mr. Ronald
Haddad, toe carry out a survey. She said she was not sure but believed
her attorney-at-law had arranged for a further survey to he conducted
by the Uirectcor of Surveys.

She also declared that the plaintiff charged that his privacy
was invaded by accusing her of lccking inte his bedroom and b:athroom.
She said it was impcssible to view the inner areas of the plaintiff's
bedraom and hathroom from her house. In an effort to appease the
plaintiff, she increased the height of the wall.

She denied that storm water or any water, from her land
flowed to the plaintiff’s land. Rain water from their property
proceeded through a plastic pipe and emptied on the wain road, while,
Lathwater was discharged intc a pit. She als: disclaimed responsi-
bility for damage to the plaintiff*s rock garden and denied that a
balcony behind thear helper’s guarters had ever been used as an
entertainment area.

The second defendant further stated that she could not
recall the period the plaintiff alvised he would have no longer
accommocated trucks on his property but acknowledged that he had
withdrawn his permission; She had seen a letter from the plaintiff
complaining about damage to his “‘riveway and rockgarden but had
no knowledge of his allegation cf the destracticon of picket fence

at the time the plaintiff stated the defendants were s¢ informed.
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Ronald Haddad stated he conducted a survey on premises 2
and 4 Lipscombe Drive, St. Andrew and on other properties in the
subdivision. He prepared a written repert, which was tendered
intc evidence as Exhibit '4'. His survey of lot 1 and frontages
of lots 2 and 3 revealed small differences between the bearings on
carth and those on the registered plan.

It was also his evidence that he resorted to the use of iron
pegs found at corners <f lots 1 and 2 as his guide. He saw a cement
nmenument on the south western corner of 1ot 1 and ancther on lot 3.
At the front corner between leots 1 and 2 he found a difference of
1.4 feet between the measured distance on carth and the distance
cn the plan but there was no difference at the south western houndary
of these lots.

He further repaorted that this type of discrepancy is expected,
as, surveying is not a precise science. &4 2 feet discrepancy in a
survey of an urban area and a 5 feet discrepancy in a suburban area
arce acceptable in accordance with land surveying quidelines.

The small difference in distance of 1.4 feet led him to conclude
that the existing boundary represented the mest acceptalile position
cf the registered boundary of lot 1 and 2 (2 & 4 Lipscombe Drive).

Dugal Bennett produced deposited plan number 2¢22 relating

to the subdivision of Mcunt Pleasant, St. andrew. A certified copy

of the plan was tendered intc evidence as Exhibit '5°.

I will now direct my attention to the claims of the plaintiff
and will first cxamine restrictive covenant No.4 to determine
whether the defendants are in breach of that covenant. The covenant
is expressed in the following terms:--

"4. The main Iuilding to Lie erected ¢n
the said land shall face the rcadways
becunding the said land and nc Duilding
or structure shall be erected on the
said land nearer than thirty feet to
any road boundary which the same may
face nor less than five feet from
any cther boundary thereof and all
gates ang doors in or upen any fence
or opening upon any xoad shall cpen
inwards and all cut buildings shall
hbe erected to the rear «f the main
building.™




The covenant stipulates, amony other things, that a minimum
distance ¢f 5 feet must be maintained hetween any building, or
structure on the defendants’ land and the boundary with the plaintiff's
property. That covenant, on the defendants’ title, had been modified
by c¢rder of this court, permitting a building or structure on the
defendants’ land to be within 2 feet from any boundary excepting
the rcad boundary.

it was the plaintiff's contenticon that the defendants caused
part of their building to be erccted less than 2 feet from their
respective houndaries and even assSerted in cross—examination that
“I have always been concerhed by the fact that part of the defendants®
house is resting on my ladé®. The matter of the pnsition of the
boﬁndary line was a scurce of ccnflict between the parties, as a
résult of this, a number of surveys werce conducted by them both.
Finally, the matter was referre?d Ly way of arbitration to the
Dinectmr of Surveys. BKHis findings revealed a ﬂiffetence in the
positions and lengths of the de facto and de jure boundaries hetween
lots 1 and 2. The extent of the discrepancy along agethorn ond l;:é d_a;r
was 1.6 feet and approximately ¢.6 foot at the south westerly scéction of
that boundary. The question is whether this constitutes 2n encroachment
by lot 1 on lot 2.

It is trite law that the boundary lines of any surveyed

If an orginal monument can e located, there being no evidence
that it had been fraudulently ercected, then it establishes conclusive-

ly, the correct borders. The deposited plan of Mount Pleasant

records concrete monuments as boundary markers. Mr. Shaw in his
wisdom, endeavoured to secure as many concrete monuments as possible
to carry cut his identificaticn procedure. Having found none
between the plaintiff’s and Jdefendants' land, had nonetheless
identified cne acruss Lipscomdbe Drive in a2 straight line to the

line of demarcation between the parties' land. This, he utilizeid,
in additicn te other monuments he could find, together with iron

pegs. Mr. Haddad on the cther hand, relied sclely on iron pegs as




markers in his survey of lot 1 and frontage of lots 1, 2 and 3.

He found a 1.4 foot discrepancy at the houndary area to. the noeth, orfront

of lots 1 and 2. He found no discrepancy at the scuth western end
<f the boundary. His report shows that the defendants® huilding
lies 1 foot from the boundary line. He intimated that Mr. Shaw's
method of arriving at his conclusion was by way of mathematical
calculaticns, while he had resorted to actual measurements. It was
his opinion that Mr. Shaw's calculations could have been inaccurate
but conceded that this could alsc be true in the case of his measure-
ments.
I am of the view that the procedure adopted by Mr. Shaw is
correct and accept his findings. This notwithstanding, Lo
Mr. Haddad and himself declarced that a 2 feet margin of exrror in
the case of urbhan land and a 5 feet margin of error in respect of
suburban land is generally acceptable in the process of survey.
Mount Pleasant's suldivisicn is considered urtan land. Mr. Shaw's
observaticon of discrepancies ranging from 1.6 feet to §.€ foot along
the bioundary line and even Mr. Haddad's 1.4 foot discrepancy fall
within the 2 feet exception, which is an acceptable variatinon arising
from the wvageries of surveying practice. This being s, disturlance
of the position ¢f the common rorder wnuld not be justifialle and
the dividing well should be treated as the boundary line. As a
consequence Oof thxs, I find that the defendants are not in breach
<f covenant 4.
I will now allucde to covenant 7 which provicess;-
7 No bath weter or water used for dumestic
purposes in respect ¢f the said lana or
any part thereof or any water except
storm witer shall be permitted or allowed
to £flow from the said land or any part
thereof on te any portion of the land now
or formerly comprised in Certificate of
Title registered at Volume 54C¢ Folio 386
or cn to any road street cr lane adjacent
to the said land Lut all such water as
aforesaid shall bLe disposed of Ly being
run intoc an absorption pit or gits or
by eveaporation or percaolation om the said
land and ncthing shall be done by the
Registered Proprietor whereby the ‘irainage
cr flow of storm water along any drain,

gully or water ccurse may !»e chstructed
or impeded.”®
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The plaintiff averred that the defendants constructed
guttering on their land which caused storm water tco flow from their
land to his. In recounting his testimony, he made reference to
water being chanelled by way of a 4% p.v.c pipe from the defendants®
roof which was discharged on his premises, causing damage to his
driveway which had been extensively damaged, during the constructicn
of the defeandants' bhelper®s quarters. He went on to state that the
defendants' permittel storm water tc flow to his premises.

The plaintiff admitted that on his complaint to the defendants
about the flow of water from the defendants' rocf to his premises,
the p.v.c pipe was channelled to the mainroad where the water was
discharged above his gate but from the defendants® land. The second
defendant stated the pipe was channelled underground to the mainroad.
The covenant contains an express excepticn for the flow ©f storm
water to the plaintiff's land. There is no evidence that storm
water which the ccvenant permits, or for that matter, bath, or,
domestic water which the covenant prohibits, was allowed to flow
frcm the defendants' land toe that of the plaintiff. This being so,
I am constrained to hold that the defendants are nct in breach of
any ©of the restrictions imposed by covenant 7.

Bas a breach of covenant § leen established by the plaintiff?
The covenant is couched in the frllowing terms:-

“2. uw~ fence or hedge or cther cunstructicn
cf any kind nor any tree or plant of a
height »f more then four feet six inches
above road level shall e erected grown
cr permitted within 15 feet of any read
intersection and the knad Authority
shall have the right to enter apon the
said land and to clean repair improve
and maintain all ¢x any of the drains
gqullies ¢r water courses which may be
thereon and to remove cut or trim any
fence hednge or other construction any
tree <r :lant which may e erected
placed cor grown upon the said land in
contraventicn of this restrictive covenant
withcut liat:dlity for any less ox damage
hence arisinyg and the keyistered
Propriector shall pay to the kkead Authority

the cost incurred by reason ¢f the matters
afcresaic.®
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The plaintiff alleged that the defendants in contravention
of the covenant constructed a fence more than 4 feet 6 inches along
road level alcng the road. There is no provision in the covepant
to demcnstrate that the erection of a fence exceeding 4° 6" in height,
along the rcadway is restricted. The covenant forbids the construction
of a fence, amcng cther things, suriassing 4' 6% in height within
15 feet ¢f any rcad intersection.

There is in existence; a fence built Ly the defendant which
surpasses & height of 4°' €%. This fence is the common houndarxy
wall between the jlaintiff's and defendants' properties. The wall
ranges from 20 feet tc 12 feet in height. However, this wall, on
the plaintiff's uwn admission is 20 yards from the intersection.

In cross-—examination he stated that the wall was "20 yards from the
'y' junction®. This I accept.

The covenant, prohibits structures hedges, <r, plants of a
height ¢f more than 4' 6" within 15 feet «f any road intersection,
the commocn boundary wall wculd fall outside the precint of the
restricticn. It is cbvious therefore, that no breach had been
committed by the defendants with respect to this covenant, their
boundary wall being 20 yards from the intersecticon.

I will at this junctuce,advert to the plaintiff's claim for
trespass. Judicial authority has estabhlished that every invasion
of property, he it ever so minute, constitutes a trespass, see

Entrick v. Carringteon {1765) 19 5t. #r. 1034, 1056. The slightest

crossing of a boundary is sufficient to comprise a component of the
tort. The tort may e committed even in cirvcumstances where a
defendant had crigyinally Zeen granted leave y a plaintiff to enter
his premises and refuses to depart from the plaintiff's property
after authcrisation for his entry no longer exists.

In consideration of this ambit of the plaintiff’s claim,
two issues will have to he addressed. The first is whether the
defendants as well as their servants, or, ajents being the -rivers
cf the trucks, committed any acts «f trespass during the pericd of

the constructicn of the helper's qguarters. The second relates to
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whether the defendants, through their workmen trespassced on the

plaintiff's land during the construction of the dividing wall.

I will now refer to the first issue. The plaintifi, on one hand

declared that his consent tc the defendants having access to
his property for the removal of debxris taken from excavatory work
on their property, was, with the understanding that, the debris
wculd have heen loaded directly onto trucks and this process would
have lasted 2 -~ 3 weeks. The rublle was instead thrown on his
driveway. This exercise commencerd about May 1981 and continued
for abcut 8 months. The debris was deposited on the driveway for
about € months, and was allowed to remain there for varicus intervals
kefcre ieing collected by heavy trucks. These trucks Zdamaged

his - entire Jdriveway and @ gate column. In November 1981,
he withdrew his consent and reguested the defendants to remedy the
damage. Only a secﬁisn of the driveway, where the debris had been
placed, was repaired by them. He stated he was compelled to carry
out the remaining repairs at a cost of $4,000.80.

The defendants® ©n the cther hand, reported that the construc-
tivn of the helper®s quarters lasted about 4 months, yet could nct
recall wken it began. They declared they had nct informed the
rlaintiff that the construction would have lasted 3 weeks. I must
pause here to make reference to the plaintiff's statement that they
had notified him that the excavation and removal rf the excavated
matexial would have had a 2 to 3 week duraticn, not the construction.

The seccnd defendant statedl that only one truck was engaged
in the removal of the rubble. The truck came once, or twice weekly,
cr fortnightly and this cperation lasted a month, yet, in cross-—
examinaticn she asserted that the truck entered the plaintiff's
property once. She continued Ly stating she hed ade 32 or 4 payments
to the truck. In my opinicn it is impossible that a truck woeuld bLe
regquired only once to transport the debris, which would have been
a great volume. It is also ianteresting to note that 3 or 4 payments
to the truck could only relate to more than one visit iy the truck.

She was awarce the plaintiff had withdrawn his permission for them
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to use his premises but had no recollecticn  when this had
transpired. She denied that damaje was done to the plaintiffls
driveway yet carried out certain repairs upon being informed of
the damage.

In delivery of his testimony, the plaintiff was frank, fort-
right and displayed good demeancur. I regard him a credible witness
and accept his evidence. This has led me tc the conclusicn, that
the defendants having lieen initially granted licence to ernter the
plaintiff's premises in crder to facilitate the remcval ¢f rubble
from their property, alliowe:l the debris to remain there even after
their right of entry had ceased. They caused the excavate? material
to accumulate on the plaintiff's premises for approximately two
months after he had withdrawn his permission for them to do so.

The defendants, thercefcre, having allowed the debris to remain
after their right tc do so had been terminated, are liable as
trespassers.

although

However, I must point out that/the piaintiff had in November
1981 withdrawn his permission and informed the defendants of damage
to the driveway but having granted permissicon to them in
April 1531, bhe would have acquiesced not cnly in their Sepositing
the ruvible on his land from April to November 1961 hut his acquiescence
would also extend to periond during whicﬁ%gziveway was damaged by
the trucks. At Luat time, the defendants were nct tresjassers.

I will now allude to the seccond aspect ¢f the claim for
trespass. It was the plaintiff’s complaint that his rock garden
3 feet in width aud 1 foot in height, adjoining the boundary line
with the defendants' land, was demrnlished by their workmen.

On speaking with the 1lst defendant, he was informed by him that
they were building a fence and the garden had to bhe destroyed.

A stonewall with steps -n his property, was destroyed and his gate
column and picket fence were camaged.

At that time, the common boundary line on earth, Letween
the respective properties was 1.5 feet in excess ©f that on the

deposited plan at the ncrthern (fromt) end of the houndary and




0.6 foot at the scuth western {rzar) end. The rock garden stood
contiguous tc the boundary. It has already been established that
an incursicn cf 2 feet into the plaintiff's land does not amount
to a breach of the houndary line. If the rock garden had heen 2
feet in diameter, then that would have been the end of the matter.
However, the garden was 3 feet in width and its destruction ccould
only mean that the defendants had invaded the plaintiff’s territory
by 1 fuct. 7This invasion must necessarily constitute a trespass
by the defendants.

The plaintiff expended 3500.00 to rebuild and landscape his
garden lut cost of repairs tc his picket fence was neglible.
The expenditure of $500.00 bheiny special damages must he strictly

proved. In the case of Bopham-Carter v. Hyde Park Hcotel Limited *3°

{1548) 64 T.loRe F.178 Lord Goldard declared:-

"Plaintiffs must understand that if they

bring actions for damages it is for them

to prove their damage; is not encugh to

write down particulars and so to speak

throw them at the head £ the Court

sayings—~ ‘This is what I have loust;

I ask ycu to give me these damages.”

They have to prove it.®
The plaintiff, in the cese under cansideration, having not exhibited
any proccf of his defrayal of the suam of $5(0.0¢ for replacing his
garden, or any sum for repaixing his fence, is precluded from
chtaining reimbursement of any amount which he may have expended
on replacing these items.

He is, however, entitled to comjensation by way cf general
damages in respect of the deposit <f delris on his Ariveway after
the defendants had bieen enjoined not to do so. He is also at
liberty to receive an award relating to the damage, tc his rock
garden, stone wall picket Jence and cclumn, which had been done

by the defendants® workmen. #%hat is the measure of damages? The

leading case ©f Jones v. Godday 1941 8 M & W 146 established that

the measurce nf damages cught to e an amcunt in relation to the
Aimunition in the value of the land. In that case, the Jdefendants

cut a 2itch in the plaintiff's land and tock away scil. It was held




C

-1

o

that the plaintiff could only be awarded damages for the injury
he had actually sustained by removal of the scil from his land

and not an amount which would be required for restoration of the

land to its coriginal condition.

In the present case, the value in the dimunition <f the land

must incorporate the cost of the use <f the plaintiffs land by
the defendants. The defendants, having utilised the plaintiff's
driveway Ly allowing debris to be stored thereon, fur a period of
arproximately 2 months after they were ne longer permitted te do
50, nmust pay him for such use of his property for that period.
This, I assess at $3000.00. They are alsc liable to the plaintiff
for damage done by their workmen to his rock garden, stonewall
picket fence and gate column and this I assess at $2,00C.00.

Finally, I will give consideration to the plaintifffs claim
for nmuisance. Approval has been frequently given to the following
judicial definition of private nuisance:

"Private nuisance, at least in the vast majority of cases

are interferences for a sublistantial length cf time by cthers, or

occupiers of property with the use, or enjoyment <f the neighbcuring

property® per Talbot J, in Cunard v. Autifyre [1933] 1 KE 556 -~ 556.

It was the plaintiff®s contenticn that the <defendants caused

water to escape from their iand te his property, causing damage to

his driveway. It was alsc his allegation that the plaintiff allowedd

cxeepers which were planted on his land to cause an overgrowth on
his property, c.vering hir pock garden and stonoewall.

72id the defendants create and maintain a state of afifairs
which disturbed the plaintiff’s use and enjoyment of his lznd
for a long time? It was his evidence that during the pericé of
construction <f the helper's rmarters, the defendants permitted
water from the rocf of their hcuse, conduit «f which was a pipe,
to be discharged on his land. ©On occasicns when it rained heavily,

the water assisted in causing damage to his driveway. It may be

that the water escaping from the lefendants' roof which was released

on the plaintiff's driveway, ‘amaying same, did create & nuisance.




C

However, by the plaintiff's own admission, con his registration of his
discontent to the defendants, the water was diverted. This act,
as emerged in evidence, was done during the constructicn of the
helper's guarters and was certainly not in existence after the
ruilding was completed. The construction began in or about May 1961,
and lastel for approximately eight menths. The injury »f which the
plaintiff complained would have ended by Decemb:er 1971, or, January
1982. Further, the Writ of Sumecns was filed on $th September, 1982,
at that time the breach had alrecady l:een remedied and thus there
would have been no cause to ground an action Lased on the act of
the defendants as allege:ll. The plaintiff is therefcre barred from
obtaining damages for this asjpect of his claim.

I will now make reference to the limb: of his claim, relating
tc the creepers planted by the defendant, invading his property.
He stated that these tendrils which were planted on the defendants’
side «f the cémmgn boundary wall spread over to his premises covering
his rock garden and stonewall. Exhibit '3° a ghotograph of 2 and 4
Limpscombe CLrive, show the dividing wall fully covered by foliage.
The cvergrowth does not extend to the ground and would therefore
not cover the area where the rock garden is situated. It appears
that a wall to the back of the plaintiff's premises does in fact
harbour some of these plants. In my opinicn, the growth on the
wall is rathes azethetic and enhances the heauty «f hoth properties
and is not werthy of bein; the subject of a complaint. Assuming
bowever, the overqgrowth was deemed to e noxdous to his property
and did in fact amount to a nuisance, it would have heen lawful for
him to have abated the nuisance Ly remcving the (lants. Haviag
not resorted to his right of abatement, he cannct now seek redress
iy means ©f process of the court.

The plaintiff maintained that the Jdefendants constructed
an entertainment arca on their hcouse from which persons could view
the internal arcas of his bedroom and bathrcom. This in my view
is frivolcus and completely devoid of merit.

The evidence presented has established that the defendants

are not in breach of restrictive covenants 4, 7 or €. It has been
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shown that although the defendants created certain acts of nuisance
on the plaintiff's property, -ne ¢f these acts was not in existence
on the date of the commencement of this action, and the other was
such which could have been easily ceradicated hy the plaintiff;
he cught ¢ have taken steps to have it abated. It hes, however
been proved that the defendants 1id crommit several acts < f trespass
cn the plaintiff's land.

Judgment is accordingly entered in favouxr <f the plaintiff
against the defendants in the sam of $5,000.06.

Custs to the plaintiff to he agreed or taxed,

U



