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It THE SUPKEME CGUKT OF JUDICATURE OF JAMAICA
Iii COMMGE LAW
SUIT KQ. C.L. S. 279 OF 1iYY%¢

BETWELK MARK SCCTT PLAINTIFF
A K D JAMAICA PRE~-PACK LIMITED DEFERDANT

Janet Taylor for the plaintiff

Alexander Williams for the Defendant

HEARD ON: February 22nd,
25th and 26th October 1993

JUDGMENT

COURTENAY ORR J.

On 13th Deccmber 1986, the plaintiff who was then an
employce of the defcndant was iﬂjurcduwhichon”the job. "His
right index finger was amputatcd at thc base of the middle
phalanx whilc he was cleaning a mincing machine, and a fellow
employece turned it on. He is right handcd.

This is the assessment of damages in the action
brought by the plaintiff to recover compcnsation for the injury
received.

In the indorsement to the writ, the plaintiff claims
for:

(a) Brecach of Statutory duty under the Factories
Act.

(b) Necgligence

(c) Brcach of the Occupiers Liability Act.

The plaintiff himself and Dr. Christopher Rosc, FRCS
{(Canada) Consultant Orthopacdic Surgcon gave cvidcnce in support
of the plaintiff’s case. The defence called no witnesses.,

The Court found the fcllowing facts:

The plaintiff was 19 years of age when he was injured
and had been working with the defendant for only three (3) months.
Upon being injured he was taken to the Medical Associatcs Hospital

and trecated but was not admitted; and regrettably although he




took the piecc of of his finger which had becn severed, the
doctor was unable to join it to his hand again. Lc experienced
much pain and still fecls pain.

The Plaintiff returned to work on 27th Fcbruary, 1987
was engaged in weighing items for two days, after which he told
his boss Mrs. Young Kong that the was still cxperiencing a lot
of pain and that hc was unable to copec. Hc was told to go home

and not rcturn to the premises. He then left and has not

worked since,

THE EXTENT OF THE DISABILITY

The amputation has left the plaintift with just
the first joint of his index finger. The tendons which control .
flexing are no longer functioning., He cannot hold anything
properly with the right hand as the right index finger is a
crucial finger seccond only to the thumb. His hand is not rendeyxed
totally uscless but its cffoctivencss is limited becausc he is
unable to lift hcavy objects as this requires power. Again
being unable to bend the remaining stump means that it gets in
the way, for cxamplc, when he puts his hand in his pocket, and
it is constantly being knocked against objccts,

He currently has a grade 5 power grip, that is a

normal grip, only in so fer as it relatcs to _the ability to
hold one hand with another and be unable to pull out the hand

that is being held.

The plaintiff has becn cxperiencing tcanderncss along
the volar aspect of thc second mectacorpal with teondexrncss cxtending
along the volar aspect of the stump., Tcnderness and pain is
accentuatéd when the wrist and index finger is in the flecxed
position,

The pain which he is now cxpcriencing is due to the
tethering of the scvered flexor digitorum profundus tendons,
which is precventing the normal gliding motion oi the flexor
digitorum supcrficialis tendon which is partially intact. The

flexor digitorum tendon was severcd at the time of his traumatic
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amputation and thce proximal ond has migrated into the palm of
his hand. This has increcascd his disability and made him unable
to usec his hand as well as he would if this pain werec abscnt.
His current disability is 13% of the wholc person. The problem
of the pain in his hand may bc rectificd by an operation to
cxcisc the rcdundant flexor digitorum profundus tendon, After
the operation he would have a pcecrmancent disability of 11& of

the whole person.

The fecs for the surgeon and anacthetist wili amount
to $5350.00. This docs not include tho hospitzl fecs

The plaintiff was totally disahled from 13th hecember
1986 to 17th February 1987,

The loss of the major portian of his finger Mas proved
to be a handicap in his rolations with membeors of the appbsikc
scx. He is embarrassed by the injury and cndecavours £& hide it
from women. They in turn ccasc to visit him when they Aiscover
his disability.

The plaintiff madc a number of cfforts to obtain other
cmployment., At first he tried to lecarn garpentxy, but this was
uascuccessful: he could not manage to do the wark properly. He
also applicd for jobs at Jamaica Flour Mills, West Ikdics Glass,
thc Cement Company, and Desnoes and Geddes. In all casgs he did
not succced.

SPECIAL DAMAGES

There arce six items of special damages in thg statoment
of claim;

The first four have been agrced by the parties, The
fifth and sixth items arc for loss of carnings. They read as

follows:

"Loss of carnings from April -~ Septcmber
1987 -~ 26 wecks at $150.00

$150.00 per weck $3,500.00

Partial luss or carnings from Octcber,
1987 at $100.00 per weck up o <3/3/93-
227 wecks : $27,700.00

Miss Taylor ciplainced that the splitcing of the claim

for loss of carnings was donc on thce basis that thc plaintiff
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wen wotitled e compensaiticn in tull for the #irst period, and
tor the second period, shc had deducted 1/3 on the ground that
the plaintiff ought to mitigatc his loss.

Mr., Williams ncted that no evidence had bcen led.
concerning the period from the datc of the accident to 17tﬁ
Fcbruary 1987, nor had loss c¢i carnings for the period becn
plcadced. He submitted that 6§ ycars was an unrcssonable period
to claim for the loss of earnings in this casz. I 6o net agree.
The plaintitf has given cvidence of various uansuccessful attcompts
made by him to obtain cmplcoyment, and moreover, ihe claim from
October 1987 has been rceduced by 1/3 which I regard as very
reasonable having regard ¢ the plaintiff's handicap, thc high
ratc of unemployment and his attcmpts at obtaining work. 1
shall thereforce award him the sums as claimed, that is, $3,900.00
for less of carnings and $47,700.00 "for partial loss of
carnings.”

The sward for Spccial Damages is thexctore $34,320.00
with interest of 3% from 13tk Deccmber 1986. The details arc
as follows:

dMedical Report $100.00

Paid Dr. Roso:
Officc Visit Aug. 6 -

Scptember 3, 199« 420.00
Medical Repoxrt Scpt. 1992 1,100.00
Physiotherapy August/

Scptember 1,100.00
Loss cf EBarpings (as abovce) 3,960.00

Partial Loss of Earnings
{(as noted above) «7,700.,60

$34,320.00

GENERAL DAMAGES

(a) Pain and Suffcring and Loss Amcpitics.

Two cascs were cited, onc by cach counscl. I have

updatcd the awards cited by using the table at Page 245 of
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Mrs. Ursula Khan's digest of rccent Personal Injury Awards
Vol. 3, and the latest consumcr price index All Jamaica All Groups,
publishcd by the Statistical Institute of Jamaica. The index

for August 1993 stands at 481.9.

(1) LEROY MILLS vs ROLAND LAWSON & KEITH SKYERS

Reported at pagc 124 of Vol. 3 of Mrs. Khan

digest (supra).

Award made January 19894

Plaintiff 43. Right Handed. Mechanic

INJURIES:

(a) Fracturc of all digits of thHe right middle finger

(b) Compound dislocation of thc middie phaidhx of the
right index finger.

{c) Compound fracture of the distal phalanx of th&.
left sccond and third toc.

{d) Postcrior dislocation, of thc distal inter-
phalangeal joint of the right ring finger.

(e} Laccration across the middle, ring and index
fingers.

DISABILITY:

Deformity of distul phalanx of rxight index fingex.
Reduced power in right hand. Pcrmanent partial
disability of the right upper limb assecssed at 20%.
Dr. Emran Ali, Crthopaedic Surgecon was of the opinion
that the plaintiff would have difficulty in using
tools such as a wrxonch in his occupation,

AWARD:

$50,000 for pain and suffcring and loss of amcnitics
and $60,000 - for handicap on the labour markct.
This award whcn updatcd amounts to $215,500 approxi-
mately.

{(2) WAYNE GRIFFITHS vs DUNCAN BECKFORD & THE ATTORNEY
GENERAL

Reportcd at p. 114 vel. 3 of kMrs. Khans Digest

Award madc 4th Octobexr 1989.
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Plaintiff 28 ycar cld chain saw Operatcr and
farmer.

INJURIES

(a) Loss of distal phalanx of right 4th finger.
(b) Laccration «u right foot.

(c) Swollen and bruisced right jaw,

RESULTANT DISABILITY:

Pcrmanent disability and loss of functicn c¢f right
hand but not te & major degrec. Awarded $15,000.00
for Pain & Sufrcring and Loss of Amenities. This

is cguivalent to approximately $59,495.00 today.

Mr. Williams submitted that the injuries in that casc
were grcater and suggostea that an award or $42,0006.00 is
appropriate. I do not zgre.. I find that Mr. Scott's injurics
arc greater having recgard to the very specific finding of the
11% disability of thc whole person, and I regard thce index
tinger ss more important than the 4th finger which was the
fingor injurcd in the sccond case citcd.

In addition to ihc cascs cited 1 also counsidered the

case ¢i EVERALD SLATER vs ADOLPH SPARROW (Rcportcd at p. 129 of

Vol. 3 of Mrs. Khan's digcst (supra).

Award medc 5.3.90. Plaintiff Sccurity Officer

Messcrnger.  Leit handed.

INJURIES

1. 24 laccration ot letft index fingex,

2. Comminutcd fracturc to the proximel phalanx
of the left index finger.

3. Stiffness cof the proximal and terminal inter=-
phalangecal joints of the lcft index finger.

5. Permanent partial disability of 1(6-15% of thc
lcft hand.

DISABILITY

Plaintiff now found writing to bc morc laborious
than becforc. viould be unablc to use gun with

dexterity if celled upon; but was not then using
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a gun in his occupaticn,

Award $35,000 for Pain and Suffering and Loss of

Amenitics; $8,000 ~ for Handicap on the Labour

markect.

Using thc tablc indicated above the award for Pain and
Suffcring would be worth $125,125,.00 today.

The injurices in that casce arc less scricus than thosce
¢i Mx. Scott as therc the plaintiff mercly suifcred a shortening
of his index finger and ccnscguently his disability was lcss.

The range indicated by thcse awards is from $54,495.00
in Griffiths casc to $215,5¢0.00 in Lcroy Mills, casc.

In thc Mills case, the disability to the right upper
cxtremity was asscssed at ¢% morc than that of the plaintiff
iyt this case. But I think c¢his differcnce is countcr balanced
by the long period of pain (6 years), thce neca ior a furtherx
opcratvion and the social rejection of femalces., 1 am of the
opinicu that an award of $125,00.00 is appropriate ir the instant
casc snd 1 award the plaintiff mark Scott accoxdingly.

PROSPECTIVE MEDICAL EXPENSES

A statcment of the ifces chargcable by dMedical personncl
to perform the corrective surgery neceded was teondercd by consent,
and I &award the plaintiff the sum ot $5,530.00 a= stated thercin.

The parties werc unable to agrec on the hospital
fces. The information given o the Court on which both partics
were agrced is that o spokesman for the hospital hed indicated
that thc fcc payable for oac days usc of the hospital is between
$2,000.00 and £3,000,00 and that thc hospital roqguirces a deposit
of $3,000.00 to $4,000.00. 1In this certainty irs. Taylor asked
for $3,000.00 while mr. Williams submitted $2,500.00 is adecquatc.
I am ot thc opinion that it is morc likely than not, that the
fee will be $3,000.00 and I am fortified in this cpinion by the

tact that the hospital reyuires a deposit which msy exceed this
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nonoiary terms the loss which he will suffcr in prospective

carnincs. In O'Kecfc ve .John Stewart Shipping Co., Ltd. [1979]

1 Liuyds Report 182, Kenneth-Joncs, J, said that therc werce

two methods of asscssing loss of future carnings in a case such
a5 this, where therce is little cvidence which one may usc as a
basig for cstimating future cernings. Each moethod starts by
considering the amount properly duc to him by taking his present
loss of carnings on an annual basis and applying <o that figurc
an appropriatc multiplicr for a man of his ag~ and with his
working lifc cxpectancy.

Kenneth-Jdones J, furthcr cxplaincd the mcthods, at
padgc 189. He said:

“The first of thosc two mcthods would be
to deduct from that total fiqure [i.c¢.

the amnnual loss at datc of asscssment] a
sum represenitling my estimatc of his
chances ot gaining and maintaining ro-
numcrative cmplovyment ......; or the

other methcd would be to regaxd his
chances of cobtaining and maintaining such
cmployment a5 an additional matter of which,
account should be taken in determining the
multiplicr.”

Mrs. Taylor ifavours the first method, she submitted
that thie Court should fiwnd thet his prescont carnings if he had
noc beeir injurcd would be §600.00 weckly. She then suggested
that this figurc should bc halved con the assumption at the
current minimum wagc of $300.00 per weck. Shz would then
apply a multiplicr of 16 ycars purchasc. The rcsulting cqguation
weulid be $300.00 x 52 x 16 which would amouni to $249,600.00.

Like Kenneth-Jones &, I prefer the sceond. I regard
his rcasons for that cheoice &as tailor-made for this case, and
gquotec and adopt them. He said at pages 189-1Y0:

" I have practically no firm cvidance upon
which to pass auny cstimatc of his tuture
carnings or upon which to form a complctcly
rcliable view as to his chances of obtaining
such cmployment in futurc and keeping it if
did obtain it. I thercefore finé myself
quitc unable to adopt the first of thesc

two alternative methods. I shall thereforc
adopt thc second, and takc accourt’ of.his
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chances of obtaining employment in the
futurc in secleccting the multiplier teo
be applied to his prescnt ecarnings.”
Kenneth Joncs J, having found that the "usual multiplicr
for the plaintiff in that casc was 10, then went on to reducc
it to 7 to account for all the variables. That plaintiff was
45 ycars old with a working life of 20 ycars.
Having dccided on the mcthod of computation, I must
now arrive at an estimate of the plaintiff’s currcnt loss of

carnings, and then choosc an appropriate multiplicr.

In Blair vs. J.F.C. Bailey (Marinec) Ltd. 1981 Scots

Law Timcs 90 at pagc 92, the Sccond Division desciibed their
task in that case in the folliowing words:

"Exccpt in cases where there axe figurces
which can provide methcmatical cextainty,
the assessment of wages in a non~exxistent
situation where therce arc imponderazbles on
both sides must of necessity be & someowhat
arbitrary figure arrived at by using &
broad sword with a blunt edgc.”

The Court held thzt it was legitimaitc to computc the
pursucr’s luoss of wages to the dacte of trial ou what & labourcr

coulid have carncd since the datc of the accident. Therce the

pursucr had lost an arm in an accident at work and had becen cmployed

for only & bricf period as & general message buy since the
accidcnt., He was unemployced at the time of the trial.

I adopt this principle and consider that the current
minimum wagce of $300.00 por weck forms a proper basis for
calculating this plaintiff’s loss of future cearnings, as that
figure rcprescents the minimum he could be carning today. His
prescent annual loss is therefore $15,600.00. Of course I am
well awarce that he may well have been carning much more than
this i1f the accident had not happened, and I t:ke this possibility
into consideration in fixing the multiplicer. I think that a
multiplier of 14 is appropricte. I therctore awerd him $15,600.00

at. 14 yecsrs purchasc. This amcunts to $218,400,.00.
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HANDICAP ON THE LABOUR MARKET

I agrece with Mrs. Taylor's submissioun that thé plaintiff
shouid «lso be given an cw=xd under this hecad. She advocatced
the usc of a multiplicr and multiplicand. Mr. ¥Wiliisms, on the
ociver bankd submitted that « modest lump sum oi $1¢,000 to
$45,000.00 was the approeprletce award. 1 roegoaad . Williams's
submission as totally unsupported by the facts vi this casc and
the relevant law. It is very obvioﬁs that the plocintiff is
suffuring and will continuc to suffer for the rest of his life
& veiy real handicap on the labour markec, or put ancther way,
& loss Ui cgual standing on the lsbour markeu. His injury has
cronied & scrious weakoniag i his competitive position. His,
1s not merely & risk of unewployment, but a fuct, znd as

Browre L. J pointed ocut in Cogk vs Consolidated Fisherics Ltd.,

(Tne Times, January 17, 1970 e plaintift is juszt s descrving
i compensation undor tinls bowed coven 1if he is now cmployed at
the deve of trial.

In vicw of the paucity of cvidence concerning this
plaintiit's carning abilicy =i prospccts, and tho many uncer-
Lediibiiod lhvolved, ana tae fact he had only workeda ior o short
time., £ am of thc opiniwi thoat the mulviplier/wultiplicand
approach 1s 1lneppropriatc in the instant casc, ¢id will therefore
give the plaintitf a luwp szumw. In doing so 1 ceke into consi-
dersiion his age, his working life cxpectancy wiiichk I have alrcady
founa o be 40 years, the nsture and cxtent of his disability,
his juelifications, thce limitations which his dissbility has
pleced on the types of jnbe which he may do, «:ad the uncmployment
sitvetion. 1 have also wakoern into account the dissdvantage and
discppoilntment to the plaintiff of not beinyg «ble to pursuc his
chusen carcer, the chance of his not succeceding in it or cven

surviving the ccursc in food and nutrition and business managemcnt.
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(Sce Comer vs Bolton 187 CL Y 1159}, I might also «dd that I

find that for the rest of his working life he is likely if cmployed

at all, to be employcd at a very low renumcration.

In all the circumstances I think a sum of §706,000.00
is appropriatc.

In summary, thc decision of the court is as follows:
Damages zsscssed at $546,070.00 boing Spccial dameges of
$34,320.00 with intcrest of 3% from 13th Dccember 1986 and
General Demeges of $511,750.00 of which $215,000.00 for pain and
suffering znd loss of amcnities shall bear interest av the rate
of 3% rrom the scrvice of the Writ, 27th January 1983. Costs

to the plaintiff to be taxed if not agrced.




