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JAMAICA 3,
IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMON LAW
SUIT NO. C. L. S415/1992
BETWEEN LEROY SAMUELS PLAINTIFF
AND THE ATTORNEY GENERAL
OF JAMAICA . DEFENDANT

Dennis Daly Q.C. instructed by Daly, Thwaites &
Campbell for Plaintiff

David Higgins instructed by the Director of
State Proceedings for the Defendant.

Heard: 16th September, lst October and
ll1th Novewmber, 1994

Judgment
Reckord, J.
The defendant in this action entered an appcarance and having failed
to file a defence, an interlocutory judgment was enterzad accordingly in

favour of the plaintiff and the matter came before me¢ for assessment of

damages.

The facts are not without some importance and re=ceived nationwide
attention on the 24th of October, 1992, when there were announcements by all
the media houses that three men who were locked up in the Constant Spring
Police Station along with some 16 otherg. in the same cell had died in the

cell apparently from suffccation due to overcrowding.

This plaintiff is one of the 16 who survived this ordeal and I am in-
formed that of several actions that have been filed arising from this inci-

dent this the first to come up for hearing.

The plaintiff testified that at about 10:00 a.m. on the 22nd of October,
1992, he was walking along Grants Pen Road in St. Andrew when he was stopped
by a number of policemen who questioned him as to where he was going and then
ordered him to sit on the sidewalk along with others. They were kept sitting
in hot sun for about two hours and then ordered into a police truck whare
other young men were and about 40 of them were driven to the Constant Spring

Police Station



C

There they were put ia a room and thelr names and cddresses were taken and
they were all finger-printad. They complained to the police that they had
done nothing to desarve this treatment but wers given the r2ply that when the
finger-prints results wire krnown “those who doa't 4o anyrthing will be let

cut and those who do anythiug will stay.” About el=veu of them including

the plaintiff were pizc=:d in a cage in the guard~rooii, They were packéd up,
could not move freely, they had to struggle to get out when their names were

called.

That same day at zbou: 6:00 p.m. they weres all rerlieved of their shoe
laces and belts and pluced in three cells, Eightsen yocung men including
the plaintiff were pizacad in the number 3 cell., This c»ll was 7 feet wide
and 8 feet long. 1t had no windows. Three sid:s of the cell were block
concrete wall. One covcretz bench was in this c2il and the door was made
of grill bars with sheati m2tal Inside and outside. Thare wes ailr space of
zbout one inch under the door - about 20 holes wzre in the upper half of
the door. It was no: possible to stand up without touching someone else,
They all remained in that cell for that night wirthout any food or drink
being offergd to them. Because of the crowded conditions the plaintiff

never slept that nighi.

The following morning tea was served to them in the passage but the
plaintiff never had auy. Afterwards they were re:iurnzd to the cell and
locked up. 1Inside wzs hot. His clothes, like all the cthers, were wet
from perspiration. The wzlls of the cell were sweating and water was dripp-

ing from it. They beat on the cell door and called for assistance.

At lunch time the cell door was opened and they were served lunch in
the passage. They protested returning into the c:ll and a policeman hit
one of them with his bzton. They were given brooms which they used to
sweep the cell. They were persuisded to return into th: cell and enter-
tained themselves by ‘Des jaying®. One man from one of the other cells was
pui with them in numbzr 3 cs#ll increasing their nuwmber to unineteen.
Although those in number 1 and two cells were served supper, none was served

to the occupauts of ca2ll number 3.




Family members had also brought food for some of rhem but those in number 3
cell never received any. During the night they bzat on the doors and called
for food and water. Thzy zven shouted 'man going to dzad in here'. The
plaintiff testified that bacause of thirst, he had tc driunk his urine. He

felt as 1f he was going tn dic and subseéguently lost consciousness.,

He regained consciousncss on the morning of the 3rd day when he found
himself in the bathroom. Th«¢ others were outside thoe ¢ell and were getting
food. He got food last. Hn: drank some watwy but r«fusicd the food as it
was cold and appearad to have been from overnight. Hc was told about three
of his friends who wer: in the cell with him and he ncver saw them alive
again - Agana Barrett; Taun Forbes and Varrell Brown. #He attended theilr
funcrals, They were never put back in the cells cn the third dsy and after
palice had taken statemenis from them ~ they were released from custodyf

He was vomiting, he was weak and could not stand up.

After his rzleszsc he visited 2 doctor and goi trcatment. He spent two

weeks in bed as he was wezk., His left ear was hurting him,

The plaintiff sa2id he had to throw away =he clothes he had on in the

cell as they were not good again. They were:-

one pair velvat jeans valued - $1,200.00
2 'Bulls’ ganzi valu:d - 350.00
1 pair underpants valued - 120.90
1 pair of brief valued - 70,00
1 pair of Patrick Ewin shoes - 2,00G.00

$3,740.00

He had never baen convicted of any criminzl offznce and was not charged

for any offence on this occasion.

Under cross—-examination the plaintiff said he never made any attempt

to wash his clothes &5 his mother with whom he livaed had thrown them away.
This was the cas¢ for the plaintiff,

Mr. Higgins informad the Court he was not calling any witness on behalf

of the defendant and rcstcd his case,
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Mr. Daly in his subuidssicen referred the Court to the Statement of
Claim filed claiming dausges for false imprisommcat, assault, end breéch
of constitutiounal rights. Onr clalu for false ilwprisonasnc, the plaintiff
had been deprived of his liberty from 10:00 a.m. the Thursday to mid-morning

ou the Saturday and suggestzd an award of $50,000.00.

The taking of the plaintiff’s finger-print wae an assault and because
he suffered no physical injury from this assault h: gubmitted that a 'nominal’

award of $10,000.00 woulid be justified,

The plaintiff bascd hic strongest claim for = breach of his constitu-~
tional rights. DMr. Daly submitted that from tha uvidence the plaintiff had
been subjected to iphumzn and degrading treatment in brzach of Section 17

of the Constitution., Hz =sked for an award of not iess than $500,000.00,

The adjournment was teken at this stage to sllow Mr. Daly an opportunity
Lo produce any authority es to awards under this h:ading as he was not aware

of any such claim in the Supreme Court of Jamalca,

When we resumed hzaring a month later Mr. Daly referred the Court to
2 recent judgment of th: Supreme Court of the Commonweslth of the Bahamas

or: the 22nd of June, 1994 - Sce Suit No. 1131/87 Tanmuzra Merson vs. Drexel

Cartwright and the Attorncy General (un-reportsd). here cthe plaintiff, &

female visitor to the island, was awarded a sum of $28G,000.00 for General
Damages which included $100,000,00 for breach of her constitutional rights

by the Bahamian Polic:.

The instant case was a far worst case than the Bahamian case Mr. Daly
submitfed. e asked tho Court to take judicial notic: that the Bzhamian
bollar was equivalent to th: United States Dollar. #r. Daly further claimed
an award of $100,000.00 for exewplary damages as puniiive sanction against

the defendant.

Finally Mr. Daly submitted that the Court in making its award ought not
to be concerned with the possible inconvenience of the defendant by the fact

that there are other claims of a similar nature psnding against the said

defendant.




On behalf of th: defvucant Mr., Higgins veferved ihe Court to a number
of claims made under toa: hasding of fulse imprisonwmens in the Supreme Court

and suggested an award botwaren $10,0806.00 to $15,005.50.

In another case heard on the 11.10.93 = $64,0065.00 was awardad to a
shopkeeper for false imprisormant who spent 2 days in custody with 10 other

pursons whers there was wothing to sleep on ro C/L GUO9/87 - Peter Gayle vs

The Attorney General :tal ~ He suggested a sum of $60,000.00 for Aggravated

damages.,

With refervuce o ciaim for exeumplary damcges My. Higgins said that
this fell under the Rookis vsg, Bernzrd principles - Police acting under
arbitrary, oppressive or uncounstitutional menner. Howuaver, 1f award for
compensatory damages wogu sufilclent, cxemplary damagas ought not to be

awarded., Sce McGreger on Damages, Chap. 1l. page 266. In any 2vent,

sxemplary damages must b: wmoderate and the Court should look at the means
of the defendant whaen mokiag an award under this heading. It was his view

that an award of $50,000.00 would be adequate.

It was his submiesion that any cward for comstitutionazl breaches should
be made under the haad of sxemplary damzges and nor scperately and asked the
Court to note that in tho Bahawien case no specific amcunt was awarded for
exemplary damages and iun the prayer of this case thaere was no seperate

¢laim for breach of constituiional rights,

For damages for asszult he suggested a nouminal zward of $1,000.00.
Finally, he submitted that a total award of §140,000.00 would be sufficient
to cover general damag.s. He was making no submissions on the claims for

spacial dawmages.

The Assessnment

The plaintiff has claimed damages for assault, falsec imprisonment and
breach of his conmstitutiounzl rights in thaet he was subjected to inhuman and
degfading treatment and flowing from these additional claims for aggravated
tnd exemplary dawmages.

Re: Claim for Assault

what was the naturc of the assault? The evileunce disclosed that the

plaintiff was finmger-printed.



Th;s seems to be the ouly act of assault that the pilaintiff is complaining
of, Nr. Daly asked fov a ‘nominal' award of $10,000.00 as the plainciff
suffered no physical iujury from this act. However, the police are aware
that they have no authority fo take a person's fiager-print without an order

of the Court. 1 will thcrafore award the sum of $20,000.00.

Kes Claim for False Imprisonment

From the evideocs th: plaintiff was held from 10:00 a.nit.on Thursday and
reizased about mid-morning oun Saturday. This is approximstely 48 hours over
a 3 day ps<rlod. Couus:1 for the plaintiff claim.d $50,000.00. Couns=21l for
the defundant thought & swia batwien $10,000.00 and $15,000.00 would be

appropriate.

This was a most unusuzl case, The plaintiff and others were not im~
prigsoned for any suspectzd offences as is often the case, They were just

locked up. In my view an awerd of $50,000.00 is justified.,

Breach of Constitutionzl fights

In the Babamian cas: of Merson !,.w and’ the.-,ucotngy Getidral

(Suprs) the plaintiff a 29 year old teacher ha? visited the Bahamas from
the United States of Amcvicz with her sick father, Onz day while the plain-
tiff was alone at th: house wharo she was staying thae police arrived and

demanded they be let in. They showed her a search warrant. She tried to

nake a call on the talephone but the police prevented her., She attempted

to eater her room to change her clothes as she wzs thea clad in bathing suit
citly but this alsc was vcefused, They commanded her to accompany them during
a search they carried cut con the premises., Nothing incririnating was found,
5till so dressed she was taken to the police station but at no time was she
guarded or uscorted by a female police officer. She was placed in a cell
block which had & few small holes for ventilation. It was very hot being of
August and humidity was vory high., The plaintiff was hot and sweating and
was nauseated by the stench in the general cell. Shc was not allowed to use
the bathroom at first. One cowmpassionate officer brought her two tins of

soda when she complainc: of being thirsty.




When she was »2ventually zllowed to use the bathrcom there was standing
water on the floor, the water closet was blocked and had overflowed. Thare
was no tissue and no watcyw c¢r soap with which to woieh hor hands, Later that
night two male juvenilas woere placed in the cell with her. A friend who
visited her and brougni blanket and pillow was uci allowsd to sze the plain-
tiff. She never slepy that night because of fuar for har personal safety
and becauss of the uacomforieble nature of the ccccummodation., The bench
co which she was assigovd was narrow and cock roaches got ionto her hair and

trying to get inco her uns. ~nd mouth.

On the second duy abs was kept locked in = gencral cell with 12 male
prisoners and one or more of the male prisonwrs defecated on the floor while
one juvenile vomited and one male adult masturbatad. Becsuse of the hot day
th. plaintiff took turn with cothers puttivg thoir fzecis to the holes in the
c2ll door to try to gat somc fresh air., The plaintifif was not fed by the
police while she was in custody. When she necded fo use the bath a male
police escorted her thic: chough she had to leave the door open. This officar

showed some decency by turning his back.

The trial Judgs Mr. Justice Sawyer said:

"In light of 211 thes: facts, which I hav: found to
have bezn proven to the standard requirz:, I had no
difficuliy 4in duciding that the plaintiff had been
treated iohuninly =--- Here, the plaintiff, even

if she had boin lawfully arrested wss a2 porson en—
titled to cha banefit of the mow constitutional
presunption of innocence and certainly not to

be treat:d in th: fashion in which ske was in

fact treatud as i1f she were the wmosi notoricus
fellom or worse,

In my view it is difficult toe think ¢f any
circumstanc:s in = supposedly country which at
the time was purporting itself to be moving
towards 2 First World Status inm terms of finan-
cial insticutions which could be conszidcred more
inhuman that the circunstances sc vividly des-
cribed by the plaintiff and which sht poignantly
equated to thez notorious “Black Hol: of Calecutta

Ia wy view she is entitled to dzmagus for
the cruel a2nd inhuman treatment she receivad at
the hands of the police generally and of the
first defendant in particular",
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InG judge weint on €D SLy e

"The: foct theo¢ Lfizbility has never no-i: conccedew
I respect of che torts of false Liprisc.aaent,
assaulc o britory or melicious prozscutiou, nor
has wny zruunns Jpology bsen offerszd;, L cin ouly
view the covducs of the lst defendant it particular
high-hevdsd and outrageous. Furthermore, that
. conduct show:¢ an eatreme disregard for yule of
<; ; law andg ths rigit of the pleintiii :o the pro-
- tecticn of the law. I therafore nnld thas the
damages awoarded in this case should ;ucuude
a reasonabl: sur by way of erxemplary

J

He awarded ner damapes for assault, batvery 2ad false

imprisonnent - $90,000. 00

Damages for maliczous

prosecution - $90,000.0C

Breaches for plaincifi’s

consticutional righis - $100,000.C0,
(;/' Section 17(1l) the Coustitution of Jamalca states;-

"No person shzil be subjectyd to torturz

or to iahuas. or degrading punishment cr
other treotme

In this case uemb:rs of the Jamaice Comstabulary Force who are employecs
of the Government arbityuarily and without any justiflcation tuvok the plaintiff
and others from the public road, herded thew 1lotoe a police lorry and took them
against thelr will to the police station where thiy were finger-printed with-

(;“) out any Court order a=2d then packed them like sardinss into a cell 8 feet by
7 feet. 1 do not propose o repeat the evidence in ditails suffice it to
say that there was au abuncence of evidence to support the claims that the
plaintiff bad been subjuctod to inbuman treatmeny  contrary to the provisions

of the Constitution.

Counsel for the plaintitf asked for an award of not less than half
million dollsrs, while dofonce counsel suggestad $50,900.00 by way of

exemplary damages.

In my view & award fox oxemplary damages wher: appropriate should be
made seperats from aany othur swerd because exemplayy duisges are in the naturz
of & penalty and a Jdefendant should be aware what the penalty is for his
wrongdoing. The constituticnal rights of the plainciff were blatantly in-

fringed. Not only were chey inhuman but tihey ware oppressive also. But is

the plaintiff entitled to an award under this h2ad?
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Scction 25 of ho fonsiiltution of Jamaica undexr which this claim for
breaches of constitutioa:l rights was laid providsy as follows in sub-sectica

(1) and (2):-

N
(;‘j 25(1) "Subjrct to the provisions of subs-wction (4)
of this szetion, 1f any person alleges that any of
the provisions of section 14 to 24 (daclusive)
cf this Comscitution has been; is being or is
likely to bz contravened in relation to hiwm; then,
without prejudice to any other action with respect
to the cam: motver which is lewfully avaiilable, that
person wmay apply to the Supreme Court for redress.

{(2) Tho Supreme Court shall hav:s original juris-
diction o hueay and determine any appiicstion nade
by any pacoon i pursusace of subssciion (1) of
this seerica <i:d may make such orders, issuz such
writs and giv: such directions as 1t mny consider
approprist . for tiwe purpos: of enforcing or se-
(_:1 curing tine cnicreement of, any of the provisions

4 of the suid soctdons 14 to 24 (dnclusive) to the
protection of which the persoa coaceru:d is
cutitled.

Provids< that the Supreme Court szhall not
exerels: ifts powors under thiz subsection 1f it
is satisfiy? vhet asdequate mesns of redress for
the coatv-vention alleged are or have bauen avail-

able to the pirson conceraned under any other law",

Neither counsel in this case referred to ths proviso in their addresscs.

In the case of Liovnard Graham vs. The Attorney Ganeral - §.C,C.A No.6/88,

(;:, (unreported), the quesiicn cf a claim for breachus of constitutionsl rights
was discussed. The plaintiff'’s action in that case arcse after he was charged
ior murder and was comiciod for trial 4t the Circuif Court sad remanded in
custody without any preliminary examination being conducted., He sought redress
sceking, firstly, o deciaration that his incarceracion was unconstitutional
bcing contrary to Section 15(1) of the Constitutin =nd scecondly, an award

of compensation pursuari to Szction 25 of the Counstitution,

Under the provision of section 79 of the Justices of the Peace Juris-
Y
(;¢* diction Act, any person who 1s injured by “any act done by a Justice in a
macter of which by law he has no jurisdiction" may meintain an action against

such Justice.
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when che matier tvenchia the Court of Appeal Carey J. A. saids~

“The 2ction of the Resideat Magistrat: in making
an order Jiprlving the appellant cou wzll within
the provisions of Secuion 79 of the Justices of
the Peac quxisdiccion Act. The Regidonl Magistrate
o had no © %o remund the appellany iate custedy
(\ﬁ} inuafiuiu:ly See Saction 39 of the Justices'

’ »f the Pures Juriediction Act where vime Limics
are pr.scribud.  In the light of Sucrion 79 it
would sim that adequote redress was available
to the Jpprilant”,

Thz learned judge weud o says-

"He was <o liburty to bring his sccior for damages
which i¢ iz right to point out is action at
comnon low. Section 79 merely enshrining the
coimmoin 1w,

ST

- he went on further co says-
"In my vitw, scction 79 of the Justicus of the
Peace Jurisdiction Act is 2 complate answer to
the circumsuances of this case, The Constitu-
tional Court is not comnstrainaed ©o give redress
merely bocs an individual selocts that forum
and proves sun infringment of some human right,
The provise in terms obliges the Court o
dacling jurisdiction 1if adequate muans of
redress ove available under law., Ther. is
authority for venturing te suggest thot
Scction 25 in providing redress for iufying-
nents of fundamental human rights o
be ressrved for bru¢ches whers redrase is not
o otherwise vailable”. See Harrikisscou v. Attorney
(‘ , General (1979)31 W.i.R 348.

G

For his part Caapbell 0. A. agded:~-

"It was a plain and straight~forwerd case of de-
tentirn net authorised by Section 15(Ll} of the
Counstitution. The appellant sought rfdr\sa under
Section 25 oi the Constitution but he iz caught
by th: proviso to that secticm bicnuse he could
equally have timeously had the ordex »f detention
set asido by the Supreme Court and theronftor
se2Curc rooress namely coapensatory densges under
Section 75 of the aforesaild Justices »f the Peace
Jurisdicticn Act'.

53

<‘v/ I am satisfied thait auvquate means of redrass were available to the
Plaintiff in this casz. o 1s caught by the provise and accordingly his

claim for an sward for briach of his constitucicnzl rights cannot be grantad.
I ¢id not had the bonefit of looking at the Brhromian Constitution and
therefore I em not awars if there is any such provision in the Constitutioa

of that country.




Kt Exenmplary Damages

The learnsd autheoy and leading authority on dewmsges in the fiftiech

edition of McGregor ow Domages at page 254 statusi-

ilrpy

he primary object of an award of
to coump ueate the plaintiff for the
to him: a possible secondary objzct
punish the drfendant for his conduci in
inflicting that harm. Such a

can be uwchievad by awaraing, i1 :
ro the usornsl compensatory damsg:s, domages
which = vuricusly callced auemplucy
peritive damages , vindiceive danm
rztributory dameges and comes Lt
ever the def.ndant’s conduct is ¢

ourragesus to meric punishment, g
digcloses aslice, fraud, cruelty,

the likea",

In Rookes vs. Beruard (1964) A/C 1189, the tdouse of Lords held that onae

of the catuegories o casss in which exemplory danmsges vy be awarded 1s whers
thare has been opprescivs arbitrary or unconstituticnsl action by the servangs
¢f the Government. Thr lastant case falls squarely wifhin this category.

icra Delvin speaking ifvr All their Lordships, so.oi:l three considerations which
should always be bourane is vnind when awards of ewurplary dancges are in issus,
Firstly, the plaintiifi nust e the victl ot the puaisnable behaviour -~ szceondly,
the award should be owderaies thirdly, the means of the defendunt. Other

consideration include tho conduct of th: defendaut Jdown to the date of trizl.

While there has boon nothing from the evidaenc: to indicate that any
epology to the pluintiff has been forthcoming from the police, the fact that they
have file no defeunce to the action shows that they have net tried to justify

their conduct.

In a recsntly concludid case in the Supremz Court before Karl Harrison J.
(2z.) an awara of $50,000.00 was made for exemplary cdumzges because of oppressiva

bchaviour by soldiers of c¢he: Jamalca Defence Forcn. Suoo Suit C/L G071/88 -~

Abraham Grant v. Tha Attornoy Genaral,

After being arrzsted the plaintiff was kept inm the breiling sun for over
tasc hours. He wes denizd food and water; he was not a2ble to sleep becsuse
of the cramped condition of the cell. He became ill and subsequently lost

conscizusness apparently from insufficient air; calls to the police for




valief from the conuisivas wers ignored; he has rocoivad no apulogics for
th? wrongs done to ndn. After curcful consideratios. «f these and other
~vidence and of the crituvis for meking awards wrdier this head <n awaxd

of $100,000.00 is made for cxemplary damagoes bocaus: of the cppressive

arbitrary and unconstituiional actions by the policc.

T

In view of this sward I decline to make o sepovabe award fer aggravated

GOAnECS ,

To summarise, he cwords arn as follows:-

Damages Lor Asssult “ $20,000.00
Damuages for false lmprisonment - 50,000.00
Lrenplsry Donsges - 100, 600.00

Total for general damages - $170,000.00
Specinl demiges - e - 3,740,006

There shall be iutorost of 64 per annum ¢ gondral demages from date
cf the service of thoe Writ up to today. UOn specicl demages interest to be

6% per annunm from 22.10.9Z o today.
The plaintiif is to have his cost which is 20 bo texed 1f not agreed.

Before leaving this m=tter I venture to think that it is appropriate
te meks some general comments, Learned Counsel {ov thae plaintiff inforwed ths
Court on the last day ~f hearing that up tc that time nec form of apology had
conie to the plaintiff fronm the Constant Spring Police, or the Police High
Command or from any siher scurce on their behalf. 1 would have thought that
from the mowment that the cafendant had decided, quibe proparly iu my view,
not to cuntest thess issucs, that letters of crmdolonces and apologies would
have been issued tou 3ll zonccrned.  Xu appears that nothing like this happensd
in this case, which is & pity, This would have heen 2 mitigating factor
had  the defondant done so5.  as I gaid ot the peginning this matter receivad
cationwide attention., I1i wis the centre of controversy for several weeks,
Be thet a2s it may, the dofencant oy not conteating, was in effect, admitting
that the polilce werse rogphasible. ALl these who conceived this plan, ell
those who directed it aud all those whe actually ook part in this operatiom
should hang their heads io sheme, It was indzod ¢ sorry day in the history
¥ Jamaica and no douvt will remuin a st2in which will ceontinue to hasunt the

Jomaican Police for y.urs €O conc.




