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Christopher Samudz instructed wy Piper & Sexuda for the bDefendant
bpplicant.,

Clarke Cousins & ineo
& Tattray for the

‘re  Barl instructed by Mesurs., Kattray, Pattersow
Flaintiffs/Respondents.

tiearc on the 1ith day of tarch 1%%3

Lelivered on the Znd day of June 1993

COURTESLY UK J.

These actions sound in uegligence and arise out of a niotoxr
vehicle accident which occurred on tine 26th day of #arch, 198¢.
This is « motion by the defendant to strike out a section oi

the plaiptiffs’ ctatcroents of clein on the ground that it is L rouer,

irivolous, veXaticus and/or an abuss of the process of the Court.

The oiffending passage which is identicel in all the staterents

of claim appears as a part of paragraph 4 in the statements of clalis

The words cunwlalned of read as follows.

=

"for which he was prosecuted for carcless driving
convictaed and fined $200.00 or 30 Jdzys at hard
lakour in the Santa Cruz Traffic Court on the
4th day of April, 1988°%.
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During the course of Mr. Clarke Cocusins' submissions, it
became clear that it would not be possible for him to couplete
them that day anda it would probably be scre while before the

matter would be sct down for completion because both Counsel

would be unavailable the next day a Frideay, and the Court would
we engaged in criminal work during the first six and a half wecks
¢f the Midsummer Terw, and it was unlikely that it could be heard
wefore the end of the Hilary Term. At the Court's suggestion it
was agreed that to alleviate the necd to have another date set by
the kegistrar and to speed up the completion of the matter,

iix, Cousins should corpletce his submissions in writing.

I received Mr. Cousins' submissions in the week ending 2th
¥ay 1993, while in the Saint James Circuit Court. |

This judgment fulfills my prowisc to give judgment as socn
as possible after receipt of the submissicns.

Mr, Samuda, for the applicant, submitted that the ratio

decidendi in the case¢ of Hollington vs hicwthorn (1543) 2 All ...

35 made the fact that the defendant had been convicted inadmissilble

y in evidence to gprowve that the defendant was negligent. The pleading

C_
C

was therefore irrelevant and improper, frivolous, vexatious and an
abuse of the process of the Court.

He pointed cut that no statute Liad been passed in Jamaics "o
contravene the principle laia down in the case, which he submittod

is still good law for the Courts of Jamaica; English cases decided

cince the Civil Evidence isct of 1968 must be looked at in the light

wf that statute.

Submissions were made for the Respondent by bcth Mr. Clarhke

Cousins and Mr. andre Earl. ir. kEZarl referred the Court to section
18 of the Evidence Act, and submitted that, that section made the

fact of the defendent's conviction admissible.




It reads as follows:

"A witness in any cause may be QUESTICNED

as to wiether he has been convicted of

any felony or misdemeancur, and, uporn:

being so guesticned, IF HE BITEER DANIES

THE FACT, Ok REFUSES TO ANSWER, IT SKHALL

BE LAWFUL FUR THE OPPOSITE PARTY 70 PROVE
SUCH CONVICTION; and a certificate
containing thc substance and the a¢ffect

only (omitting the formal part) <f the
indictment and conviction for such offence,
purporting to be signed by the Clerk of

the Court or <ther Officer having the
custody of the records of the Ccurt, where
the offender was convicted, or by the deputy
of such Clerk or cfficer shall, upcn proof
of the identity of the perscn, be sufficicnt
evidence of the said conviction, withcout
proof of tho signature or cfficial character
of the person appearing to havo signed the same®.

(emphasis mine)

The short answer to this argument is that section 18 of
the Evidence hct deals with cross-czomination as tc credit, on
the matter of previous convictions and permits the procf of a
conviction if it is not admitted by the witness so cruss-
examined. It «oces not provide that tie convicticon is evidence
Gf the facts on which it was based.

( h It means therefore that the proci ¢f any conviction of

-

) the defendant on a4 charge arising cut of the accident, the
subject matter of this suit, has to await the entry cf the
wefendant into the witness box, an event which may or may not
take place depending on the strength c¢i thae evidence which the
plaintiff prcduces.

The section therefore does not anticipate such evidence

veing led in exemination-in-chief, oz part of the plaintiff's
e Y
) : . - e s
( K case, How then may he seek to plead the convicticon?
<~/ Mr., Barl's second argument turned on the interpretation

~f section 238 of the Civil Procedure Code, which said he, is
the authority for the motion. He submitied that two exercises
wel@ necessarys an examination of the meaning of the words of
the section, and o ccnsideration of the principles which shoulc

guide the Court in dealing with this motion.




e

Ve
<i>\4/

- 4 o
Section 238 reads as follows:

“The Court cr a Judge may order any pleading
to be struck out on the ground that it
discloses no reasonable cause ¢f action or
answer; zud in any such case, or in case of
the action or defence being snown by the
pleadings toc ke frivolous cr vexatious the
Court or a Judge may order the action to be
stayed or dismissed, or judgment to he
entered accordingly, as may be just®.

far, Barl referred the Court to the treatisce PLEADINGS;

YRINCIPLES AND PHRACTICE BY JACOB AND GOLDREIN, He quoted fruw

page 215 of that work to show that the jurisdiction under this
rule is discreticnary and shculd be exercised having regard to
all the circumstances of the offending pieading: a reasonabloe
latitude sheould ke given. He adopted thoe view of the learned
authors that this proccdure should only ke used when it can
clearly be seen that:

“f{a) a claim or answer is on the face of it
cbvicusly unsustainable.

(b) the casce is clear beyond doubt
Y
{c} the case is unarguable®.

The other plinth of his submissions on section 238 relatoed
to the need for the application to be made promptly. I shall
leal with this later.

I nuw turn to the written submissicng by the respondents’
attorneys. The Court wishes to pay tributc to the care with which
the points have been rescarched and presented in them., The pith
of those submissions is contained in paragraph 2 where it is
suggested that:

"The grant or refusal c¢f the Order sought

depends on whether the rule in lewithorn
(1943) 2 B11l ¥.R. 3% continues to form
part <f the rules of evidence in Jrmaica
in civil cases?.

I find the use of the word "continues™ strange in view of
counsel's later statcment that they have been unable to find o
single reported decision of the Supreme Court or the Court of

Appeal in which that case was followed.
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Counsel for the respondents list an impressive array’cf
criticisms of the rule: for example, the Fifteenth keport of tho

Law keform Committec of kngland (C,w.1:D33%1)0m The Law of

e

Evidence in Civil Cases,declared that the rule "offends one's

o

sense of justice”; in Jorgensen v RNews Medi

a {Auckland) 41 (1%69)

Moo L.K. 961 the Wew Zealand Court of IPppeal declined to follow

it; in McIlkennv v Chief Constable (1980¢) 2 211 E.B. 227 Lord

Denning, who when at the bar was counscl for Hewthorn, stated that
it was wrongly decided. This was echoad bv Lord Diplock when

McIlkenny's case reached the House of Lords as Hunter v Chiex

Cunstable of West midlands (1981) 3 »1l ¥.k. 727,

In additien they offered compelling cuamples of how it works

injustice. I entirely agree that Hollington's case (supra) iz e

pad decision, but I hold that it is the law of Jamaica. HNoer is
that an end cof thae natter.

The respontents, to be successful, must Ccross an even Loy
fundamental hurdle:s - namely Secticn 165 (1) of the Civil Procedure

Code., It states in part:

(W“, "Every pleadiing shall contain, and ccntain only,
L o statement, in a summary form,; of thce material
<:> facts on which the party pleading relies

for his clmim or defence, as the cnse may be,
but not the cvidence by which they are to be
proved oo. .

{my emphasis)
Even if evidence of the conviction of the defendant werc
wlmissible in the plaintifis® evidence in c¢hief, it would nct be

proper to plead it.

Y The draftsman of the English Civil Xvidence Act 1968,

- . : L

<;; recognised this difticulty and the act provides thet criminal
J

cenvictions are admissible in evidence in civil proceeding to
the extent that such proof shifts tnc ILwshL burden of proof to
the cecnvicted party. It goes further and roguires the party
secking to prove such o conviction to pleac it; even though it

is a matter of evidence.
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lence even if I were to lLiold that Hollington ve Hewthorio:

dces not apply in Jamaica, the offending jpassage could still nou
be pleaded because it is merely a maitter ¢f evidence.

What must be borne in mind is toe pivotal role of pleadings
in civil litigaticn, and the essential dichotomy betwecen evidenca
and pleadings which oxists in the systew of pleadings as practicac
ere and in Englanc,

“ir Jack Jacob wrotw:

"Pleadings do not only define tha issuce
between thoe parties for the final dacision

of the Court at the trial; they wonifest and
erxert their inportance throughout the whole
process of the litigation ..... %oey limit

the ambit and range of the discovoery of
Gocuments ang the interrcogatorios whiich may

be ordered .....c0000 They act &z & measure
for comparing the EVIDENCE of o party WITH
THE CASE Bi HAS PLEADED. They cetermine the
range of asdrissible evidencws whici the parties
should be propoared to adduce at the trial....”

{emphesis wine)

{1960) CURKENYT LAGAL PHOBLEMS pp. 175 - 176 (UCTEL IH JICOE & GOLERIE LN

supra p. 11,

The function of evidence is to prove or dispreve those facts
which are in issue bLcrween the wartiws. On the other hand, unlike
the role of evidence, the function of pleadings is to identify ox
ciefine the issues botween the parties.

Because of this Jacob and Goldrein woint cut at page 49 oi the
work cited:

"Thus evidence hias generally nc place in the

system of plecadings. A paragraph, there-

fore which amcounts to pleadinyg evidence,
ought to he struck out”.

7

The learned authcrs then quote a dictum of Lord Deman Cot. in
suppcert of that statament.

"Tt is an clementary rule in pleading, that,
when a state of facts is relied on, it is
enough to allege it simply, withcut setting
out the subhordinate facts which z2xe the
means of producing it, or the evidence
sustaining the allegation ¥




Williams vs Wilcox (1838) 8 Ad. & £ 314 at 331.

The authors conclude:

"All facts which tend to prove the fact
in issue will be relevant at the trial,
but they are not material facts for
pleading purposes®,

I hola thercicre that the pleading is frivelous in that it i.
irrelevant and iwmaterial.

I also regard it as embarrassing pecause it states immatcrial
matter and seeks to raise an irrelevant issue, and is quite
unnecessary and irrelevant.,

The only guaestion that remains is whether tbe Court should
grant this application in view of the delay in bringing it.
kr. Barl rightly pointed out that such applications shcould he wace
promptly. At the date of hearing pleadings had closed; the usual
letter to the MHegistrar requesting that the matter be set down on
the causc list for trial had been written. He referred to Section
272 F of the Civil Procedurce Code which enjeins that all interlocutory
applicaticns should be made on the sumaors for directions. The orowr
for directions was made on the 14th day ¢f Deccember 199%2.

put the Court has a discretion to grant the moticn. I comsiGer
it extremely important for the development ¢f ocur jurisprudence that

proper pleading be practiced. In Jacob and Geldrein (supra) et payc

-~

217, the learned authors state that exceptionally, an application
such as this may be made after pleadings have closed. I accept this
as & correct statement of the law. I also regard the circumstances
cf this case as exceptional in view of the nature of the cffending
pleading.

The motion is therefore granted. Costs to the applicant to

be taxed if not agreed.




