’

£ m
ay L A 4

N A .r’flﬂ‘y"{ e

L B - L !
LN S e “d 4
< S

Vo,
[ '.*'j\;r‘ -

3 C.C‘«\_.\‘
( h
IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN EQUITY
SUIT E. 154/94
BETWEEN RUPERT S. WILMOTT-FRANCIS APPLICANT
A N D SIR HOWARD COOKE O.N., G.C.M.G.,
G.C.V.0. 1ST RESPONDENT
A N D THE ATTORNEY GENERAL OF JAMAICA 2ND RESPONDENT
A N D PETER PHILLIPS 3RD RESPONDENT.

Emil George, Q.C. & Mrs, J. Mangatal - Munroe instructed by Messrs,
Dunn, Cox & Orrett for Applicant.

Dr. Lloyd Barnett & David Muirhead, Q.C. instructed by the
Director of State Proceedings for the first respondent.

D. Leys & C. Collman instructed by the Director of State Proceedings j
for the second respondent. :

M. Tenn instructed by Messrs. Playfair, Junor, Pearson & Co. for .
the third respondent. ¢/

Heard: 1lst June 1994 and 20th June 1995

Harrison J.

P ‘(-"_‘0. ' .
These reasons in writing were promised on the lst day of June 1994.
This is a prelimihary objection on behalf of the first respondent

to an originating summons by the applicant seecking a determination,
1. Whether on a proper comstruction of the Election

Petitions Act as a whole, and in particular section 20
(f) therecof, once an election petition is filed, no
action may be taken by Sir Howard Cooke, O.N., G.C.M.G.,
G.C.V,0., on the advice of the Prime Minister pursuant
to section 3 of the Representation of the People Act
and section 32 of the Constitution, affecting the seat
of the member to whose election the petition relates,
until the judge or Court issues a certificate of
determinagion or unless the petition is withdrawn, or
a sole éetitioner dies and no one is substituted as a

petitioner.
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AND FOR

2, A doclaration that the act of Sir Howard Cooke, O.N.
G.CiM.G., G.C.V.0., in purporting to issue his writ
of elecction of 2 member of the House for Representatives
for the Constituency of East Central Saint Andrew to be

held......is illegal and/or void and ought tc be set aside.”

The first trecpondent His E‘xcéllency9 Sir Howard Cooke served a
notice of preliminary cbjection dated the 20th day of May 1994 seeking aft
order that he 2 dismissed from the action on the ground that he,

¥, ...h1as been unlawfully sued and/or cited in

his personal capacity and/or has been improperly

joined as a party.”
The facts relevant are stated hereunder:

One Mr. Arthur Jones was elected as a member of the House of
Representatives in respect cof the constituency of East Central St. Andrew,
at an election held on the 30th day of March 1993. The applicant, who
was the unsuccessful candidate for the said seat filed a petition under
the Election Petitions Act, on the 23rd day of April 1993; seeking a
declaration that because of election irregulérities, he the applicant
was dgly elected and ought to be returned as member, and not the said

Mr. Arthur Jones. This petition was left to lie at rest.

Cn the 25th day of February 1994, Mr. Arthur Jones resigned,
on the ground of ill health.

In satisfaction of the requirements, of section 45 of the
Constitution of Jamaica, and in accordance with section 3 of the Represen-~
tation of the People Act and the Second Schedule thereto, His Excellency
the Governor General issued & writ of election, as he was directed so
to do, by the Hoirourable Prime Minister of Jamaica. As a consequence,
the Returning Officer issued a notice declaring that nomination day would
be the 9th day of April 1994, and election day would be the 27th day

of April 1994,
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Dr. Barnett argued that the Governor-General in an independent
state is not liable in his personal capacity in respect of head of state
functions performed by him in circumstances in which he has no personal
discretion.

A viéeroy is unquestionably immﬁne to an action in respect of
head cof state functions ~ he has a special immunity-in an HbStyﬁ v
Eﬁbrigas [1775-1802] All E.R. Rep. 266. The Governor-Genmeral in an
independent state is in a better position than a vicercy and moreso
is superior to a Governor in 2 colonial state or territory - Musgrave
v Fulido [1879] 5 App. Cases 102, The Governor-General therefore
has immunity from suit. Colonizl Governors may be sued for tortious
or ultra vices acts or personal contracts - Hill v Bigge [1844] 3 Moo.
p-C. 454, although they at times enjoy immunity -~ Re Benn [1964] 6

WIR 500.

The Governor -General was held in his. personal: cipacity to be.liable

to be sued in circumstances of head of state functions performed by

him - Hoychoy vs National Union of Government Employeces et al (1964)

7 WIR 174. Though of persuasive authority, the latter case is in error
to treat the Governor-General as if he was a Governor., Where power

is conferred on an office and not personally on the holder of the office,
it is inconsistent with the constitutional scheme tc sue him personally
for performance of official functions, which attract zn immunity from
suit as the representative of the sovereign exercising particular state
functions of the highest level., In Canada and Australisz, on achieving
dominion. status, the Governor-General when perforaing functions of

hecad of state, assumed the status snalogous to the monarch in the United
Kingdom, The Govermment of Canada by Dawson, 4th Edition and Australian

Constitutional Law by Fajgenbaum & Hanks.

In pre-independence Jamaica Constitution 1959, the Governor's

authority was of a variablc nature. Under the present Constitution

117

section 27, the Governor~General is “.....appointed......Her Majesty's

n

representative iu Jamaica... He is not now subject tc variable instruc-




tions. He performs the functicns of Her Majesty in Jawmaica; legislative
powers are exercisable by the Govornor-Geueral in der Hajeecty's name. Herx
Majesty cannot perform such duties nor can she altor the duties performed
by the Goveruor-General. A viceroy acts in the name asd on behalf of

Her Majestyy but Her Majesty may withdraw certain powers from the viceroy
and vest them in cthers, Powers given te the Governoi-Geoeral, as heesd
bi state, namely, for exampie, uuder sectiom 65, caliiag of gemeral
elections, under scction 68, the wxercisc of wxecutive authority by the
Goveriner Geuwral on bohaif of the sovevreign and undor section 70 the

appeintment of minister, could not be altered or varied by Her Majesty.

Rhe Governor~General's true constitutional wsture is that he
enjoys the imgenity -~ Wari et al ve Ramoi et al [1987] LRC (Comst) 152.

AF common-lzw the Attoraey-General is the proper person to be
citcdé in Fespect the official 2cts of the Governor-Gencral who is bound
to act qg.;he advice of thoe Cabimnet or the Attorucy-Genaral. Under scection
45 of the Constitution when 2 seat is vacaut the action of the Governor-
General is the exercisze of axecutive authoritcy, as if by Her Majesty
in hovr right - by her Govermment iu Jamaics, under section 32, -~ the

acticn of the Crown.

Iu coriclusion he said that in a declaravory action, the proper
party is the Crown and by section 3 of the Crown Proccedings Act,
procecedings by or against the Crown are instituted iu the name of the
Attorney=General. - The Governor-General is not a necessary party to the
suit, he is not exercising any perzonal power nor docs ho have any legal

or personal interest - he acts on official advice.

Hr. George for the applicant conceded znd supporicd Dr. Barmectt's

arguments concerning the dignity of the office.

Section 34 of the Constitution of Jamaicu provides that the

Pariiament of Jamaica shall consist of:

“,..Her Majesty, a Senate and a House of Repregentatives.”
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Her Majesty, however, enjoys immunity from suit in zll mattersg
such immunity is personal o the sovereign. Closely asscciated to this
is the further rule that the sovereign can do no wrong. The first rule
is a remmant of early English legal history, in that the feudal lord
could not be sued in his cwn Court. Incidentally, the Crown was the

largest feudal landlord.

The author, in Wade & Phillips' Constitutiomal Law, 5th Edition,

at page 332, said,

“There were two main rules which governed
until 1948 the complicated law relating to
the liability of the Crown and its servants:

1. The rule of substantive law that the King
could do no wrong.

2. The procedural rule that the King could not
be sued in his own Court - a rule derived from

the feudal days when a lord could not be sued
in his own coure.”™

In Blackstone's Commentaries (12th Edition) Vol., 1; it was said, of k-

Sovereign'e immunity, at page 24%Z,
“...n0 action can be brought against the King, even
in Civil matters, because no court can have juris-—

diction over him. ¥or all jurisdiction implies
superiority of power....."

Consequently, supericy officers of the Crown could not be sued
for wrongs committed by them during the course of their employment, prior
to 1948. The aggrieved citizen’s only reccurse was by way of petition
of right, to thc Sovereign. After 1948, the Crown incurred liability
for the wrongful acts of public cfficials; the person of the Sovereign
still enjoved immunity from suit and liability ~Crxown Proceedings Act

1847 (England).

The Governor, the Sovereign's representative in 2 colonial territory,
did not enjoy the Sovereign’s immunity. He could b sued for wrongs,

allegedly comrmitted, and was only freed from lisbility in circumstances

where his action was interpreted asgp executive act in the course of




the performance of his public duty.

In Mostyn vs Fabrigas [1773 - 1802] All E.R. Rep. 266, the
defendant, Governor of Minorca, Spain, then a British possession, was
held liable to the plaintiff, in damages for assault and false imprison-—

ment, by his act of banishing him from the island of Minorea.

The defendant pleaded that as Governor, he was entitled to do
g0, because the plaintiff was guilty of riot, sedition an¢ endeavouring
to raise a mutiny. Referring to the status of the gevernor for his actsg;
Lord Maensfield, C.J. said at page 2703,

“...tlo lay down iu an Fnglish Court of justice such

a monstrous proposition that a Governor acting by
virtue cf letters patent under the Great Seal is
accountable only to God and his own conceience,; that
he is absolutely despotic, and can spoil. plunder

and affect His Majesty’s subject both in their liberty
and property with impumity, is a doctrine that cannot
be maintained.”™

He did confirm that if the Governor sought to xely on the
sacredness of his person as @overnoy, he should plcad it setting forth

his commission as special justificaticn.

In Musgrave vs Pulido [1879]1Appeal Cases 102, the defendant,
Governor of Jamaica was held liable in trepass for geizing and detaining
the plaintiff’s schooner, which had put into Kingsten for repairs. The
Governor, argued that the seizure was done by him ac Govermor in his

éiscretion, and was an act of state.

In response to the dictum of Lord Mansfiald, {.J. in Mostyn
v Fabrigas, supra, wherc he said, at page 269,

[ 1]

0osit is truly said that a Governor is
of a viceroy, and therefore, locally during
Govermnment no civil or criminal action will be
against him...",

8ir lontague E. Smith said, in Musgrave v Pulido; supra, at page lll;

%, ..the Governor of a Colony (in ordinary cases)
cannot be regarded as a Viceroy; nor can it be assumed
that he possesses general sovereign powex. His




He went on to hold thaz the Court should determime the “true
character of the acts done by a Governor" and if the act is an act of

state done under the authority of the Crcown, it would be a good defence.

The cases therefore do not seem to bestow on the Governor an
impunity from suit. That imwunity resides in the sovereign.

Wooding, C.J. in Hochoy vs N.U.G.E. (1964) 7 WIR 174, held that
the Governor-General of Trinidad and Tobago, in appointing a commission
of enguiry under a statute, the Commission of Inquiry COrdimance, when
sued in challenge to the validity of such an appointment, could not
claiw to be immune from suit, because, though he wae the Jueen's
repregsentative, lmmunity from suit was personal to the sovereign and
did not extend tc her representative. In ﬁis judgment, Wooding, C.J.,
confirmed that the viceroy did not enjoy an immunity from suit, that
in the case of Sullivan v Earl Spencer (1872) I.R. & C.L. 173, the Lord
Lieutenant, as viceroy, was held, immune from liability when it was
proven to the court that his act ccmplained of;, was & positive act of
state, and that the cases reveal that such latter acts of state, commmitted
by officers of state; are usually held by the courts as immune from
liability, but not immune from suit. He however concluded, by suggesting

that,

¥...In future the practive be followed of naming

the Attorney-General as defendant whemnzver the
validity of any act of state done by the Governor-
General is being called in quesition..... the
ordinary civilities dictate (thatj..."
What therefore is the true status of a Governor-CGeneral in
an independent state? It seems to be accepted that the courts of that
particular state should determine the status, rights and immunities

of its Governor-General.

The former colonial territories of the Commorwealth of Australia




and the Dominion of Canada, on achieving independent status re-assessed
che status of the Governor-General in the new form of Government, in

relation to the powers previocusly exercisable by the wmonarch.,

The authoyr; in the Government of Canada by A. FeGregor Dawson,

4th Edition, said at page 153,

“Executive power in Canada has always borne a strong
resemblance fo the executive power of Great Britain
from which it is in large measure derived. The
monarch, as head of the state, is represented in
Canada by the Governor Generad,. and the general
position of the latter corresponds today, move than
ever before, to that of the sovereign.... The
historical wmonarch, in short strengthens not only

the modern wonarch but her representative as well;

the prestige, the dignity, the antiquity, the past
record of the wonarchy are all transferred in scme
measure and help =zubstantially to maimiain the

repute and vitality of the office of Governor General
cswe His powers oripinally autoccratic but progessively
Giminishing with advance in self governmeni, were by
turn of this century beginning more and more to
resemble those of the monarch, and the time was
clearly not far distant when the identification would
be virtually complete.”

The author confirmed that executive power in Canada vested in
the Crown, which power sprung from statute and the prerogative, and that
the prerogative powers ars <delegated by the Queen on the advice of the

Canadian Cabinet to her representative, the Governor—General.

He however cautioned, that the Governor-Gencral is ncoi in the
same position as the Sovergdgegn in the exercise of certain prerogative

powers.

The Governor—Ceneral in the Commonwealth of Austrzlia, appointed
by the Queen on the advise of the Australian Ministers, is vested with
and excercises the executive power of the Commonweaslth, subject to the
Comstitution, on the advice of the Ministers of Goverument. He is Her

Majeosty's representative in the Commonwealth. 8ee the Commonwealth of

Austrazlia Constitution Act 1300.
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By Letters Patent dated the 29th day of Cctober, 1900, as amended,
and Royal Instructions, specific assignments of the powers of the
Sovereign are given to the Governor-General. This is an acknowledgement
<:‘> that nc general assigoment was rade by the operation of the Constitution.
The excrcise of the Sovereign‘s perogative powers by the Governor-General

iz unclear,

The authors in, Australian, Constitutional Law, Cases, Materials
and Text, by Fajeengenbaum amnd Hanks said, of the assigrments, at page

345,

“Section 61 of the {onstitution throws som: doubt on
the necessity of

e
such assignments for. in quite
:”3 general terms, it vests the ‘executive power of the

o

Commonwealth’ in the Queen and declares that such
executive powey is cxercisable by the Governor-
General."
They took the view that much of what appears in the said Letters Patent w
superflous and that the Governcr--General probably has the authority
“to exercise amy of the powers of the Crown in respect of Australia.

The said authors concluded, at page 46,

“...it 1s enough tc observe that in 2ll of these cases,

the courts were prepared tco accept that the Governor-—
"""" g General, on behalf of the Executive Governmeut of the
(\,‘ Commonwealth, could exsercise substantial aspects of the
roval prerogative, despite the absence of any express
transfer or assignment of those powers by the Queen
under section Z of the Comstitution.”
The cases referred to weve, the Australian casc of Australian
Commonest Farty ve Commonwealth (1900) 83 C.L.R. !, and the Canadian
case, Bononza Creek Gold Mining Co. ve Reg. [19216] 1 A.C. 5663 the view
held was that executive power was conferred automaticaelly on the Governor
Geueral at the date of the Comstitution.
o Despite their posture orn the assumption of the powers of the
sovercign, neither state reogarded the Governor-Generszl ©o have assumad

the persona of the sovereign, and £c enjoy the privilege of the sovereign's

age old immunitizs.
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The Ccnstitution of Jamaica provides for the existence and statws-«

of the Governor—General:; in section 27.

¥27 - There shall be a Governor-General cf Jamaica
appointed by Her Majesty and shall hold office during
her Majesty'c pleasure and who shall be Her Majesty's
representative in Jamaica."

However, section 32 provides that,
%32 - (1) The Governor-General shall act in accordance
with the advice ¢f the Cabinet or a Minister acting

under the general zuthority of the Cabinet in the
exercise of ¥Hic functions..."

Excepted are functions exercisable by him, "with the recommendation or
advise of;, or with the concurrence of, or the consultation with, any
person or authority other than the Cabinet...or exercisable...in His

discretion.”

The comprehensive an¢ official nature of the functions of the
Governor—-General is -portrayed by section 32(6).
#32 (6) - Any refersnce in this Constitution to
the function ¢f the Governor-General shall be
construed as a rveference to his powers and duties
in the exercise of the executive authority of
Jamaica and to any other powers and duties lmposed

cn him as Governor-General by or under this
Constitution or any other law.”

The Governor-Generai of Jamaica, although appointed by Her Majesty,
performs his functioms undex the Constitution, principally, on the instruc-
tions of the Cabinet. In very fow matters has he a discrotion of his
own and where such discretion exists; his powers are circumscribed -
vide section 91 ~ pardon in capital cases. der Malesty wmey not vary
his functions nor subject him to direct orders. Prior to Independence
1962, the Governor of Jamaica appointed by Her Majesty to “.....hold
office during Her Majesty's pleasure..." was subject to the directives

and variable control by Hexr Majesty.

The Jamaica (E€onstitution) Order in Coucil, 1259 (Statutory

Instrument 1959 no. 862) dated the 18th day of May 1959, provides; in
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paragraph 4,
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The Governor-Generzl, in independent Jamaics, uulike the Governor

priocy to 1962, performs 1

functions and duties and hac the powexs of

hajesty, under the Constitution. He does not howsver thereby enjoy

the higrtoric jmmunity, persounal to the sovereign. The Jeonstitution,

d therefore decide

does not confer 3t in expraus
whet is the status and funciions of the Goverpor-General in this respect.

The Court of Appaal, in Papua Hew Guinea, w fnced with the

istter question in the case of Wari et al v Ramoi et al [1%87] L.K.C.

{Const) 152. The Court disw apaingt the vefusal of the

o

from torminsting the appellants

appoiutment. The Goverucr—-Gencral uunder the Conz oi: of Papua Now

“

Guince, acis on the advise of bztional Executive Councii The Court, treating

the Governocr-General ag b

d of state, held that iu hizg official capacity

he was lomune from personsl action.

idu, C.J. said of the status of the Goverucy ral in Papuas

7 Guinea, in rather unflatiering terms, at page 15%,




Y, .under,..the Comstitution the Head of State acts
solely on the advice of the W.E.C. or other body
designated by written law. He or She does not
determine anything. He or she merely affixes the
or her signature to documetits... The Head of
State had no personal power. He or she is a mere
"""" \ figure-head - a rubber stamp is ncot an inappropriate
<;, description of the nature of hie cr her function.

It would therefore be most inappropriate that an

office holder or a perscn who is a “rubber stamp"
be perscnally taken to court for acting on advice
or performing acts in respect of which he or she

has absolutely no say legally.”

The relevant section of the Constituticn of Fapug New Guinea

is in almost similar terms to that of the Jamaican Comstitution.

The Governor-General of Jamaica may be sued in his private

capacity for personal affairs.

When he is directed tc perform official functiqns9 he has no
choice in the matter, nor may he substitute his personal preferences.
As inglorious as the description sounds, he is a "figurchead” in thia
regard., It seems incongruous that he should be seen as incurring
lability for acting as he is directed in such circumstances. The

Constitution of Jamaica, provides, in section 32(4)

(~/’ "4 -~ Where the Govermor Gemeral is directed to
exercisc any function in accordance with the
recommendation of, or after consultation withy
or on the representation of, any person or
authority, the question whether hc bas so
exercised that function shall not be enquired
into in aumy court.," (emphasis added).

This provision bars a Court from enquiring into the actions of the
Governor—-Ceneral in that context - an immunity from liabiiity. Of course
the consequences of his officially directed actiom are not immune to

(/ > further exemination.

Consequently, a party aggrieved by such action of the Governor-
General would not be adversoly affected in any way by immunity from

suit or liability of the Governor-General.

The Crowrn. Proceedings Act provides, in sectionm 13(2)

"(2) Civil Proceedings against the Crown shall
be inctituted against the Attorncy-Gepcral.“




Whern the Governor= ol issued his writ ol election under

section 3 of the EHepresentstion ol the Pecple act, in isfaction of
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pu cee section 3 of the Crowe ¥Froceedings

Act, supra., Furthevmore, the ¢ avel of the office

that
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Accorgingly, the prelisdnary point succeeded. "' - oIt:wpsordered

ceissed from the suil neredn ~ uo order

varnett for his submicsions in this

claye in putting these weens in writing,




