IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMON LAW

SUIT NO. C.L. 1987/D.221

BETWEEN ROSE DUNSCOMBE PLAINTIFF

AND YORK PAGE SEATON DEFENDANT

Mr. Barrington Frankson instructed by B.E. Frankson & Company
for Plaintiff.

Mr. Andrew Rattray and Miss Carol Sewell instructed by Rattray,
Patterson & Rattray for Defendant.
Heard: January 31, February 1, 3, 7, 8, 10;
April 5, 6, 17, 20; May 3, 4, &
July 31, 1995.

HARRIS, J. (AG.)

In this action, the plaintiff's claim against the defendast
is for the following relief:~
1. (a) A declaration that she is the fee simple cwner of prcemises
No. 11 Kingsway in the parish of Saint Andrew registéred
at Volume 1109 Folio 384 free of all encumbrances.
(b) Alternatively, the cancellation of the aforesaid duplicate
certificate of title and the issue to the plaintiff of
a new certificate of title free of all encumbrances.
2, &n injunction restraining the defendant whether by himself,
his servant and or Agents, or otherwise, from dealing with,
or centering uwpon the plaintiff's premises.
3. Damages.
The following documents comprised an agreed bundle:-
(a) Copy Probate in the Estate of Emile Joscphs with
copy Will annexed, granted to the Executors Louis
and Robert Josephs on the 30th October, 1990 -
Exhibit '1°.
(b) Cancelled Copy cduplicate Certificate of Title
registered at Volume 161 Folio 12 showing Rose
Dunscombe as registered proprietor by virtue of
transfer 197397 dated 25th and registered 27th

August 1964 - Exhibit °'2°.
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(c)

(@)

(e)

(£f)

Copy transfer dated 31st December, 1981 from

Emile Joscphs to York Page Seaton in respect of
premises No. 13 Kingsway, St. Andrew - Exhibit *3°.
Copy transfer dated 31st December, 1981 from Rose
Dunscombe to York Page Scaton in respect of
premises No.1l Kingsway, St. Andrew -~ Exhibit *4°.
Copy duplicate cerxtificate of title registered at
Volume 1109 Folio 384 recording Rose Dunscombe as
original proprictor and York Page Seaton as current
proprietor by virtue of transfer No.399186 recgistered
on 18th February, 1582 ~ Exhibit 5%,

Copy duplicate certificate of title registered at

Volume 518 Folio 43 on which a transfer of gpropriector-

ship registered on 18th Pebruary, 1982 is recorded
to York Page Seaton, the previous owner being

Emile Elroy Elias Joscephs -~ Exhibit *6°.

The following cdocuments were also tendered into evidence

as exhibitsg:-

(g)

{h)

(i)

(3)

(k)

(1)

{m)

Letter from York Page Seaton to Bully Josephs dated
20th November 1580 - Exhibit *7°.

Copy Writ of Summons in Suit C.L. 1686/J40S Louis
and Robert Josephs v. York Page Seaton -~ Exhibit '8'.
Affidavit of York Page Sceaton sworn on the 25th June,
1985 - Exhibit *S$*.

Copy letter from Gilroy English to York ¥age Seaton
dated 18th March 1982 -~ Exhibit "10°.

Copy valuation report re 11 and 13 Kingsway done by
Allison Pitter and Company dated 18th March, 1981 -
Exhibit '11°.

Copy letter from Gilroy ¥Bnglish to Messrs Clough,
Long and Company dated the 13th February, 1986 -
Exhibit '12°.

Copy letter from Emile Josephs to Manager National
Commercial Bank Trust Company dated 8th December,
1930 - Exhibit "13°.



{n) Copy affidavit of Gilroy English sworn 23rd April
1586 -~ Exhibit *14°¢,

The plaintiff, a lady advanced in years, being over $0 years,
atithe hearing of this matter, was at times incoherent and unable
to recall meost events surrcunding this action.

She testificd that she had a brother called Emile *Bully’
Joéephs who had died. The relationship between her brother and
herself had been close. A mutual trust existed between then.

She was dependent on him and he looked after her business.

| She further stated that her brother and hersclf owned
prbperty at Kingsway. She never resided on those premises as she
haﬁ lived in Morant Bay but visited the premises freqguently.
Sﬁe knew nothing about any transactions touching the property she
ow(neﬁ~ Her hrother Emile did everything in respect of the property,
as, he was fully in charge of its management and affairs.

it was also her testimony that she was unaile to recall
w#ether the property was in her mame only but gave evidence that
iﬁ was the custom of her family tc place property in her name.

She also stated that she was not sure if the property had
been sold. She received no proceeds of sale from the [roperty.

I$ her brother had sold the property and had been in receipt of
aﬁy money for it, he would have infoimed her and woul:l have delivered
the money to her.

| There was no recellection on her part of having executed
any documents in relation to the property, ncither dicd she remember
uging the property as a security for any loans.

‘ She dic¢ not know whether the land was to be developed.
Sbe had never heard of the defendant. She could not recall having
b&ought the current action nor was she awarc of the contents of
ﬁhe action.

The main witness for the plaintiff was her nephew Louis
josephs, son of Emile Joscephs. His evidence was that premises
No.1ll Kingsway was owned hy his aunt, the plaintiff, who lived in
Qorant Bay. He said he resiced on those premises since age 2 with

his father Emile, his mother and two brothers.




The relationship existing between his father and aunt was
veqy close. His aunt allowed his father and family to occupy
11 Ringsway rent free. His father attended to all the expenses
of the property.

His father, who was a contractor, owned premises No. 13
Kiﬁgsway which adjoined WNo. 11. Initially, his father's property
wa# rented but between 1973 or 1979 his father allowed his workmen
tojoccupy it rent free up to the time of his death in 1535,

‘ He also stated that his father and the defendant had been
fr#ends for ahout 20 years. His father treated the defendant as
ani'adopted son’. The defendant visited his home regularly.
hi$ father assisted the defendant from time to time with projects
an# by way of advice.

| It was also his evidence that in or about August 1430 the

c¢efencant attended their residence at 11 Kingsway and in his

presence, a discussion took place between his father and the rlefendant,

ab@ut a joint venture. His father sjioke to the Jefendant about
pafing off an outstanding mortyzage on Ro. 13 Kingsway and intimated
th%t if he could liquidate the delit, he would speak to his sister
(tpe plaintiff) who owned 11 Xingsway, to enter a joint venture
toiconstruct town-houses and apartments. His father®s shuare of

the joint venture with the consent of the plaintiff woul2 e 11 and
13§Kingsway.

During the coursc of the discussion, his father showed
de&endant approved plans for a development of 11 and 12 Kingsway
to be called "Cromwell Court®. 7The defendant agreed to the proposal
aﬂd expressed a desire to create 2 larcer development than that put
f&rward by his father. The defendant then tock possession 0f the
pﬂans, which he returned.

He also stated that further communication took place between
his father and the defeniant in respect of the joint venture in
Décember 19¢4 at the defendant‘s residence. There, the defeniant
e#plained to his father that the larger type of development which
hé desired to construct was not permitted by the Town 2lanning

Department and would only be allowed if a seweragje main has put in




S

N

I)laCG -

His father died in March 1285 leaving a Will which he had
made while in hospital, about a year before his death. He was
named co-executor on the %ill with his brother.

About a week after his father was buried his mother and

himself attended on the defendant at his office at Molynes Road.
He%made ingquiry of him concerning the joint venture agrecment.
The defendant's response was that his father must have been a mad
mah, as there was never any joint venture agreement, his father
had scld him the properties 11 anl 13 Kingsway and they should
vabate the property of which they were in occupation.

: He then showed the defendant a letter which was written
bﬂ the defendant to his father, as well as the Will and inquired
oﬁ the defendant the meaning of the letter and the reference of
his father to a joint venture in his Will. YThe defendant then
quﬁuceé the titles to the jroperties.

‘ After he received this information from the defendant, he
visited his aunt to ascertain whether the defendant was in fact
tﬁe registered proprietor. His 2unt said it was impossible as she
h#ﬂ not sold her property and had not received any money for it.

The defendant subsequently placesd security guards cn the
premises. He again told his mother Mrs. Josephs and himself that
hé owned the property and they should leave. His mother and himself
were given notice to vacate 11 Kingsway. His mother left hut he
remained until 1987 vhen he was ordered by The kesident Magistrates'
Ccurt for 5t. Andrew tc vacate the premises. He #id not appeal the
order.

Prior to his father®s demise, he had granted permission to
ﬁhe defendant to store excess lumi:er on 13 Kingsway. The defendant
hac¢ premises, 13 Kingsway rented after his father died.

During his father‘s lifetime, although the Jefendant regularly
Qisited 11 Kingsway, he never at any time exerciser any rights
<f ownership;. He ncver attempted to take possession of the prcperties

ﬁhen.




He also stated that up to the time of his father®s death,
th# father had owned several other properties. These properties
included 96 acres at Cavaliers, 77 acres at Balls Delight and 33
ac#es at Bog Walk.

He asserted that his father executed no document with the
dekendant in respect of the joint venture and that he had no know-
lebge of the existence of a mortgage on No. 11 Kingsway.

Mrs. Helen Joscephs widow of Emile Josephs also testified
on behalf of the plaintiff. She stated that she lived with her
hq&band Emile and their children at 11 Ringsway. The plaintiff
w%s owner of 11 Xingsway and her husband was registered propriector
oﬂ 13 Ringsway. In 1981, 11 Kingsway was well maintained but premises
11 Kingsway required repairs.

; The plaintiff and her brother Emile enjoyed a close relation-
sﬂip. She lived in Morant Bay but visited with the family at 11
K#ngsway frequently while her husbhand was alive. She was very
a%tive between 1980 and 1987 and cven drove hexr own car then.

Sﬂe is now far over 80 years 01d and "her mind comes and goes®.

| Her husband "looked after the property gencerally® for the
pﬂaintiff, He attended to the expenses cof the property and assisted
with payment of mortgage.

: She met the defendant through her husband. He was her
hﬂsband's frieni of abcout 20 years. Her hushand rendered assistance
and gave him aidvice whenever these were required by the defendant.
He was a frequent visitor to their home.

| 1t was her testimony also that her husband owned several
o#her properties which included lands at New River, Ialls Delight
a$d Bog Walk. Her name was nct entered on any cf the titles to any
of her husband's properties. She was not aware of any mortgages on
aﬁy of his properties.

: She stated that she had not been aware that premises 11 and
1# Kingsway had been scld to the :lefendant but it came to her attention
a%ter her husband®s “eath, when she was so advised by the defendant
ob the attendance of hersclf an? her scn Louis at the defendant's

o&fice, shortly thercafter. At that time, she had in her possession
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a letter written by the defendant to her husband, which her husband
had;given to her for safe keeping.
she stated that when the defendant informed her that he was

own¢r, she was shocked, as she had thought the property had belonged
tc her husband. She had nct been aware of any transactions between
theidefendant and her hushand and was surprised to have made the
disfbovery°

| The Jdefendant never indicated that he was owner while her
hustand was alive but a week after his death he posted security
gua%ds on the premises. This croded her privacy and she found it
impbssible t¢ remain there. Defendant gave her Kotice to quit the
;g:rdpertye She requested that she bie given scme time. She left in
August 1985 to reside in the Unjited States ¢f America but left her
po%session behind in the house.

| Mervyn Downs a valuer, gave expert evidence as to the current
va#ue of 11 Kingsway which he jlaced at $16,300.00. He was unable
tofstate the value of the property in 1982 vwhen it was transferred

to}the defendiant.

The lefendant's cevidence is that he is an Electrical Contractor.

Prémises 11 an® 13 Kingsway were purchased jeintly by him for $300,000.00

on;the basis of a valuaticn received from Allison Pitter & Company.
In purchasing the property, he negotiated with Emile Josephs
whé had been nis Friend aliout 20 years. The carriage vf sale for
thé property was conducted by Mr. Gilroy English Attourney-at-Law,
ac#ing on his behalf. He never executed an agreement for sale.
Hi% purchase of the premises was by wéy of cash. The sum of $300,000.C0
wa% raid to Mr. English. He made a deposit of $100,000.02 on his
exkcution of the transfer and there was an oral agrecment that the
balance purchase money be pai:i within 4 weeks, which sum he paid
b&fore the expiration of 4 weeks.

i Be stated that at all material times he was under the
i#pressian that Emile was the cwner cof 11 Kingsway. He only hiecame
a&are that the property was not owned Ly him in October 1981 when
E%ile presented two transfers in respect of 11 and 13 Kingsway to
M%. English at Mr. English‘'s office and #Mr. English gave hir the

1
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traﬁsfers to sign, whercupon he observed that the registered
proﬁrietor of No. 11 Kingsway was Rose Dunscombe. He spoke to

Emiie about it. He knew Mrs. Dunscombe the plaintiff was Emile’s
sis#er but cculd not recall having met her up to the time of Emile’s
dea%h. He stated that Emile told him that the projperty was owned

by ﬁim but was placed in his sister’s name and he should not be
apy#ensive abtout it, he would have her sign the document. He was
satisfied with the information received from him and hased on that
inf@rmation, he appended his signature t¢ the deocument. After signing

the | documents, Mr. English witnessed his signature and then handed
theﬁ t¢ Emile. Emile left with the transfers, that day.

j He alsc testified that he permitted Emile to continue residing
at il Kingsway after the sale. He 4did not reguest him to pay rental
as ﬁe was his friend and in addition he had intended to move up to
Neijiver.

3 He had building material and constructicn equipment stored on
bot# premises. After Emile'’s death he place security guards on the
pro#erties to protect those items he had there.

| Subsequent to Exile's death he spoke to his widow informing
her?that he required the use of the property 11 Kingsway. She requested
tha# he allow her to remain focr a few months, as she hal expected
to #igrate tc live with hexr son abroad. He acceded to her request.
Sheidiﬁ nct leave. He gave her notice to guit. She left but did
not remove her possessions from the house.

‘ Hor son Louis took up residence in the house after she leit.

He &oak legal procaedings against him in the Resident Magistrates'
Couﬁt for St. andrew and Judgment was awarded in his favour. Louis
the% moved out.

‘ fHie further state: that at no time ¢id he hold discussion
wiﬂh Emile in the presence of Louis about a jeint venture. In October,
19@0 he did converse with BEmile about a juint venture Lut Louis was
nwﬂ present. Fcllowing this discussicn, in November 1230, at Emile’s

request, he wrcte a letter to him.
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After writing the letter, he conducted certain investigations
in&o the possibility of carrying out a development at 11 and 13
Kiﬁgsway. These investigations revealed that it would not be feasible
toiproceed with the development, as there was no central sewerage
main in the area and it was not econcmically viakle to do so.
He told Emile it was not possible.
He did not sign any documents with Emile nor anyone relating
to |a joint venture. He stated iritially that he did not instruct

Mr. Enqglish to liguidate the mortgages on the premises as there was

no joint venture agreement but later stated that he instructed him
to%liquidate the mcrtgages but he did not Jo so. He made no represen-
ta#ions to the plaintiff, nor did he cause anycne to make any represen-
ta#ions to her about any joint venture agrecment.

i In December 1984 Louis and Bmile paid him a visit at his
ho%e. The vbject ¢f the visit was to have a drink in celebration
ofithe festive seascn. On that occasicn, he lecaned Louis money at
Lo#is' request. Emile and himself had no discussicn concerning
jo#nt venture proiject then.

‘

1 He did not meet with Louis and Mrs. Jusephs at his office after
Em#le‘s death. He advised Mrs. Josephs that the property was his, et
lleingsway. In evidence in-chief he éaiﬂ he met with Rohert at his
cffice at Molynes Road and showed him the titles with his name
en&ursed theracr:. However, in cross-—examination he saic Mrs. Josephs
wa# present wher. he met with Robert.

He had never heard of a scheme to be designed “Cramwell Court',
nor had he seen any approved plans or documents in relation tc such
a #cheme.

| He also denied that he was an electrical contractor between
19&0 and 1982 and that he was a real estate develcper. Be had Cone
elﬁctrical work fcr the Petrcjam Building but ancther company, Tycon
Enbineering of which he was a partner, did contract for the Luilding.

Heiwas neither managing director, nor principal shareholder cf that

cchpanyn



Gilroy English, an attorney-at~law gave cevidence on the
dcfeéndant's behalf. He stated that he had met Emile Josephs in
1953 or 1966 and over the years he had known him, he had done legai
worﬁ for him. He had known the defendant for 30 years.

He stated that in August 1980 Emile Josephs attended on him
at ﬂis office and requcsted that he sccure mortgages fbr him on the
secqrity of his premiseé 11 and 13 Kingsway. He toock preliminary
steps and prepared mortgage documents towards end of 1980, or,
eariy 1581 but he was unable to Ubtain ﬁhe required mortgage loans.

Thoée mortgage ceeds were preparéd in Mr. Joseph'’s name as Mr. Josephs

had informed him that he was also the owner of the property 11 Xingsway,

whi&h he had occupied. He had not, prior to preparztion of the
docﬁment cbtained the respective certificates of titles.

‘ Sometime between August 1980 +o October 1981 on the strength
of & letter of authority from Emile, he received copies of the
rel%vant titles from the mortgagee and discovered that Ho.ll Kingsway
was;registered in Reose Dunscombe's name. He did not convey this
infdrmation to the cefendant.

| On a subsequent occasion, Mr. Josephs advised him that he
wcuid have to sell the properties as a result of pressure from the
mor#gagees and that a purchaser was found. He then attended on him
onefmcrning, accompanied by the defendant. The purchase price cf
$156,900.&0 for each property had been agreed when they arrived.
Thejpurchase was by way of cash transaction, which was c¢ne which
&id not require ¢ mertgage. It was alsc agreed that a depesit of
$105,000.0C be paid an? that balance purchase money be paid within
4 wéeks. There was an cral agreement for wvacant puossessicn.

It was orally agreed that he shcould have the carriage of sale.

He prepared instruments cof transfer for 11 and 13 Kingsway.
An agreement of sale was not prepared by him. He exjilained that
at ihat time where a sale was not subject to mortgage »r any reserva-
tioﬁs, it was usual to engross a transfer an? dispense with prepara-
ticn ¢f an agreement for sale. It was his practice not to prepare

an agreement for sale in those circumstances.
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Both transfers were duly executed by the defendant and
witpessed by him. The transfers were given to Emile to be executed
by his sister and himself in the presence of an attorney-at-law,
or justice of the peace. When the transfers were handed to the

defbndant to be signed by him, he asked who was Rose Dunscombe,

nhe &old defendant that Emile had informed that he had placed title

ir %ister's name and it would be in order for him to sign.

The transfers were returned to him a few days before the
Zdtb Octche: 1981. He telephoned the defendant who came to his
office and paid him a banker's cheque for $10C,000.00. Emile was
pre%ent wvhen defendant paid the money. Emile expressed 2 desire
to chtained $5C,000.00. The defendant subsequently attended and
paid him the balance purchase money of $20¢,000.00 from which
various duties, costs and mortgage payments were met. He gave the
balance cf $15,000.00 and a statement of account to Emile who had
toli him he was responsihle for plaintiff's affairs.

He said he never receiverl instructions from the defendant
to liquidate the mortgages an?! he never hel:d funds for the defendant.

| He stated he had met plaintiff on an occasion after the
traﬁsfer had been executed. He met her at Emile's home and in the
presence of Zmile, he asked her if e should send her the proceeds
of éale. Her response was that Bully (Emile) would handle the
matter, as he <i 411l her business. He also inquired <of her if she
had signed the transfer, she replied that she had done s¢ in the
preéence of a relative of hers, whe was 2 justice of the peace.

It was aluc his evidence that he had done cother legal work
for the defendant prior to and after the transactions relative to
11 and 13 Kingsway. He denied having knowledge ¢f any agreement
Letween the defendant and Emile relating to a jeint venture.

He admitted he had sworn tc an affidavit on the 23rd July,
1986 in respect of a suit before this ccourt entitled C.L. 1986/J405
in %hich he cutlined the circumstances under which the defendant

purchased 11 and 13 Kingsway.



Owen Pitter a Chartered Valuation surveyor testified that
in February 1981 the defendant requested him to deo a valuation
survey of premises 11 and 13 Xingsway as the basis of securing
mortgage financing. In March, 1981 he visited the premises carried
out an inspection cf both properties on which he placed a value of

(:> $325,8§0.00 U $300,000.00 for them both. At that time, there was

nc central sewerage facility available to 11 and 13 Kingsway.

He prepared a report which he remitted to defendant.

The Registration of Titles Act 5.68 provides:-

*68. No certificate of title registered
and granted under this aAct shall Le
impeached or defeasible by reascn of, or
on account of any informality or irregu-
larity in the application for the same,
or in the proceedings previcus to the
registration of the certificate; and every ;

-, o certificate of title issued under any «f

(;) the provisions herein contained shall Le
received in all courts as evidence of the
pvarticulars therein scet forth, and of the
entry thercof in the Register Bock, and
shall, subject to the subsequent operaticn
of any statute cf limitations, ke conclusive
evidence that the perscn named in such
cextificate as the proprietor of or having
any estate cor interest in, or power to
appoint or dispose of the land therein
described is seised or possessed of such
estate or interest or has such power.®

However S.161 «f the Act, so far as it relates to these

< ) prceceelings staes:-~
ig Mo acticn of ejectment or other
ac-ion, suit or proceedings, for the
recoweryy of any land shall lie or Le
sustained against the person registered
as proprietor therecf under the provisions
o1 this Act, except in any of the following
casts, that is to say -

[
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() the case of a perscon deprived of
any land by fraud as against the
rerson registered as proprieto
of such land through fraud, or as

Lh) against a person deriving ctherwise

’ than as a transferee bona fide for
value from or through a perscn s
registered through fraud;

e""‘f MEEEEEEXERE IEE I BN SN B R R B B AR S

and in any other case than as aforesaid the
production of the certificate of title or
lease shall be held in every court toe be an
absnlute bar and estoppel tc any such action
against the perscn named in such dccument as
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the proprietor or lessce of the land

therein described any rule of law or

equity to the contrary notwithstanding.®

In order to obtain the relief sought, the plaintiff is

undexr an cbligation to bring herself within the awbit of the fore—
geing provision of the Act by proving that the defendant is not the
bona-fide registered proprietor of premises 11 Kingsway, Saint Andrew
as he had by fraudulant means secured the transfer of the property
to himself. Fraud in this context must be actual fraud, not merely

constructive or equitable fraud.

In Assets Company v. Mexre Rochi {1905) AC 210 Lerd Lindsley

B eescanconsess~s Ly fraud in these Acts
is meant actual fraud, i.e., dishcnesty
of socme sort, not what is called construc-
tive or equitable fraud - an unfortunate
expression and cne very apt to mislead,
but cften used, for want cf 2 better
term, to denote transaction having
cunsequencies in equity similar to those
which flow from fraud. Purther, it
appears tc their Lordships that the

fraud which must be proved in order to
invalidate the title of a registered
purchaser for value, whether he huys

from a prior registeresd cwner or from a
person claiming under 2 title certified
under the Ezative Land Acts, must bLe
brought home tc the perscn whose registered
title is impeached or to his agents.
Fraud by persons from whom he claims 7oes
not affect him unless knowledge of it is
bomuoht home to him or his agents. The
mer: fact that he might have found out
fracd if he had Leen more vigilant, and
had made further incuiries which hae
oritcod to make, Jdoes not of itself prove
fread on his part. But if it ke shown
that his suspicicns were arcused and that
he abstained from making enguiries for
fear <f learning the truth, the case is
very different, and fraul may be rroperly
asgcribed t2 him."

Actual fraud incorporates acts of dishonesty or moral
turpitude on the part of the registered proprietor. Absention
from inquiry, when suspicion has leen arcused may also constitute
fraud. It would appear thet gross negligence in the absence of
male fides wculd nct amcunt tc fraud.

I will now consider whether it has been esthlisher! that
the defendant procured the registration of himself as proprietor

of 11 Kingsway by way of fraud. The plaintiff averred that the
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defendant cauwsed or permitted her to execute a transfer on the
representation that her premises would be used for a joint venture
project between the defendant and the plaintiff's brother Emile
Josephs to construct town houses and apartments.

The plaintiff did not kncw the defendant. The defendant
did not recall having ever met the plaintiff. It fcllows therefore
that the defendant could not have made any representations to the
plaintiff, fraudulent, or, otherwise, to have caused her to execute
a transfer of her premises.

Is there evidence that the defendant made any rejpresentations
to the brother cf the plaintiff, Emile Josephs, to have permitted
her to have transferred her ;property to him? Emile was ostensibly
her agent. Her evidence and that of her witnesses make this disclosure.
Louis Josephs son ¢f Emile Josephs stated that he was present at
11 Kingsway scmetime in August 1980 when he overheard a discussicn
Letween the defendant and his father. This discussion centred arocund
the establishment of a jeint venture project. Emile spoke to the
defendant about his liquidating a mortgage on 13 Kingsway owned
by Emile. He showed the defendant approved plans for a development
and told him that with the plaintiff's consent they should enter
intc a joint venture to erect town houses and apartments on 11 and
13 Kingsway. The father's imput would be the land. The defendant
agreed to the voposal and even indicated that he weuld be prepared
to construct o development larger than that contemjplated by his
father.

It was ~onfirmed by the defendant that he had a discussion,
in Octobher 1960, with Fmile Josephs in resgect <f a joint venture
preject. 'This was fellowed by @ letter dated 20th November 1930
written by him tc Emile at Emile’s request. Paragraphs 1 and 2 of
the letter states:—

"This is tc confirm cur verbal
agrecment whereby we will enter
into a joint venture to <ic housing
development on 11 and 13 Kingsway."”

I have alsa instructed my lawyer
Mr. Gilroy English, of 33 Duke Street,

Kingston tc ligquidate the mortgages
now existing.”



~

The defendant stated tha£ Louis Josephs was not present
when the discussion took place between Emile and himself. He further
stated that it was his intention to enter into a joint venture
agreement with Bmile in respect of 11 and 13 Kingsway Lut this plan
was thwarted by the fact that he had carried out investigations
which revealed that it would not have been economically viable to
have done so, and that there was no central severage system in the
area and the Town Planning Department would ncot have granted approval
for the development.

Exhibit '11°* which is captioned as a valuation report, was
prepared in March 1941 at the defendant's request and subsequent
to the letter written by the defendant to Emile. The report is in
essence an assessment and analysis »f the re-development otential
of the area with particular refercences to 11 and 13 Kingsway.
Further review of the document reveals an appraisal «f the excellent
re~development possibilities of these properties, notwithstanding
the absence Gf the facility of a central sewerage system. There is
nc evidence to establish that an application foxr approval to sub-
divide the land to accommocate housing development had been refused
by the relevant authcorities on the ground that a central sewerage
system was not in place. The valuation ¢f the properties was
restricted to land only. It is evident that the report was as a
ccnsequence nf the defendant's loetter.

It is my cpinion that paragraph one of the letter cught to
e construed as an acceptance y the Zefendant of an offer to him
Ly Emile to enter into 2 joint venture agreement. Unfortunately,
details concerning all the terms and conditions ¢f the agreement
or, details as to what transpired hetween Emile and the cefendant
subseguent tc the agreament had not been disclosed by the plaintiff
save and except the contents of paragraph 2 of the defendant's
letter and Louis'! statement that his father's imput would have
been the land and the joint venture would be subiject to the plaintiff's
coensent.

It must be borne in mind that in November 1280 when the
letter was written, the fact that the plaintiff was the registered

proprietor cf 11 Kingsway, had not yet come to the attenticm of




- 16 -

the defendant. At the material time, Emile had held himself out
as the proprietor of the premises. Conscequently, the defendant
at that time, in dealing with Emile would have thought he was
dealing with the owner. There is no evidence that the plaintiff's

consent had been cbtained by Emile. She stated she was not aware

of a joint venture agreement between her brother and the defendant.

Her reccllection of events would have greatly diminished since that

time. Further, she is well advanced in age and this coupled with
her state of mind, would have affected her power to recall most
things. In any event, in November, 1580 the defendant dealt with
Emile believing he was the registere? proprietor of il XKingsway.
N act cf impropriety could be ascribed to the defendant, there
being nc evidence that any representations had been made by him to
Emile, in his capacity as agent for the plaintiff, to have induced
a transfer of 11 Kingsway to him.

Louis also stated that the joint venture issue was again
discussed by his father and the defendant at the defendant's home
in December, 1984. The defendant denied any such discussion had
taken place then. He said Liouis and his father paid him a social
visit during the ¥Yuletide sceascn in December 1584. At that time,
Louis requested a lcan from him. He aceded to the request. I
accept defendant's evidence that this was so.

It was also the plaintiff’s assertion that the cdefendant
took possessicn of hexr duplicate certificate of title and had his
name entered thereon by a trick and, or decepticn. No evidence
had been advanced by the plaintiff to show that the defendant had

been in possession of her document <f title, at any time before

the registration of the transfer of the property to him. The relevant

certificates of title was origirally in the custody of mortgagees.
It was subseguently transmitte< by the mortgagees directly to

Mr. Gilrcy English, the attornecy-at-law acting for Emile Jcsephs,
he having written tc the mortgagee with instruction that the title

be sent to his attorney-at—law.
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Negotiations in respect of the sale and transfer of the
property were conducted by Emile. The transfers were prepared hy
Mr. English. Emile had initially approached Mrxr. English with a
view to his obtaining mertgage on 11 and 13 Kingsway as the then
mortgagees were pressuring him for repayment of mortgage loans.
Mr. English did preliminary work for the purpose of obtaining
mertgages but failed to negotiate same. Emile subseguently informed
Mr. English cf his propesition to sell and tcold him he had a purchaser.
Emile instructed him to prepare transfer for hoth properties.
Mr. English complied.

Emile subsequently attended Mr. English's cffice, accompanied
Ly the defendant. The defendant executed transfers and ¥Mr. English
witnessed his signature. The transfers were delivered to Emile for
the plaintiff's and Emile's signatures to be appended to the respective
instruments.

The transfer for NHo.1ll Xingsway which was tendered into
evidence as Exhibit 4 was cexecuted by the plaintiff in the presence
of a justice ¢f the peace. There was no challenge te her signature
an<i no dispute that she had signed the document. The transfer shows
she executed same on the 12th October, 1981. Mrs. Josephs said
the rlaintiff was very active between 1950 and 1547, She even drove
a car. It is therefore reascnalle to infer that the time she
excecuted the document she was fully in contrel of her mental faculties.
After executicn of the document, it was returned by Emile to Mr. English.
Clearly, it was not at any time in the possession of the defendant,
save ani except for a vrief periad, when it was handed to him to
be executed, in Mr. English's office. There is noc evidence that
the plaintiff was induced by fraudalent means by defendant to execute
the transfer, nor, that she executed same by trick, cr, deception
on the part of the defendant.

The plaintiff additionally averred that the defendant failed
to inform her of the whligation she assumed in signing the transfer.
The plaintiff did not know the defendant. The defendant had no

reccllecticn of ever having met her. All transactions with defendant
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touéhing 11 Xingsway were done by Emile. However, even if he had
met her, he would have been under no moral or legal obligation to

have advised her of any liability which she may have assumed in

executing the transfer.

It was also the plaintiff's claim that the defendant, with
knowledge that she had not entered into a contract of sale of her
property cbtained a transfer therecf. Before considering the
merits of this aspect of the plaintiffis claim, I will first make
reference to a submission made by Mr., Frankscn that a contract cf
sale, in accordance with the provisions of the Statute of ¥Frauds
had not been prepared and cxecuted by the parties and failing to
do so imputed fraud on the part of the defendant., In crder to

place reliance on the Statute of Prauds (section 4), it would be

incumbent on the plaintiff to have specifically pleaded the statute.
Assuming however, that this had been Acone, it might not have availed
the plaintiff, as the authorities clearly establish that non—-compliance

with the statute deoes not in itself portray, or, is evidence of fraud.

It was the defendant's evidence that in October 1981 there
were negotiations between Eamile and himself for the sale to him
-f 11 and 13 Kingsway for the sum of $300,000.00. The sale price
of cach property was agreed at $150,000.060 This was confirmed by
Mr. English. #Mv. Znglish alsc stated that Emile had advised him
that he had been obliged to sell the properties as a result of
pressure from mortgagees and that he had found a purchaser.
The sale price was based an a valuation done by Alliscon Pitter and
Company. No evidence had been adduced to show that Emile who was
at the relevant time, the plaintiff's agent, did not agree to sell

the prcperties for the sum of $300,000.00.

The defendant dicd not deny that a contract cf sale had not
been prepared and executed. He declared that there was an oral

contract between Emile and himself. This was supported Ly




Mr. English, who acted for the defendant and Emile. However,

Mr. English’s explanation for the absence of a written contract

of sale is unhelpful. He said that at that time there was no legal
Yequirement for the preparation of an agreement for sale relating
tc sale of property and it was his custom, when dealing with trans-
actions which ¢id not require a mortgage, not to prepare an agree-
ment for sale. He, however, ackncwleged that it was usuzl to
prepare an agreement of sale.

In my cpinicn, an agreement for sale cught to have been
prepared by Mr. English. ‘the practice prevailing in transactions
touching the sale ¢f land is for the preparation of a contract.
Farther, Mr. English was in an inviduous position, acting for both
vendor and purchaser and was therefore under a daty to engross cne.
Re was aware that 11 Kingsway was not registered in the name of
Emile and should have ensured that the plaintiff had signed a2
contract of sale. The defendant had been on previous occasions
involved in sale and purchase f land and would have known z
contract would be necessary and should have insisted on having cne
prepared. The cmission 2f Mr. English in preparing a contract
and failure of the defendant to have been insistent on a contract
being made availalle for his signature, mast bhe regarded, irregular
but certainly nct fraudulent.

Despite tac zlsence of a written agreement cf sale executed
by the parties, there is an instrument of Transfer duly cxecuted
by the plaintiff transferring the property to the defendant.

The terms ~f thiy transfer satisfies the requirements of the Registra-

tion of Titles Act $.45% which provides as followsa-
"fhe proprietor ¢f land cr ¢f a lease
mortgaye or charge, or of any estate,
right or interest, therein respectively,
may transfer the same, Iy transfer in one
of the Yorms &, B or € in the Fuurth
Schedule hereto: and 2 woman entitled to
any right or contingent right to dower
in or out ¢f any frecehcld land shall Le
deemed a proprietor within the meaning
herecf. Upnn the registration of the
transfer, the estate and interest «f the

proprietor as set forth in such instrument,
or which he shall be entitled or alle to
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transfer or dispose ¢f under any power,

with all rights, power and privileges
theretc belonging or appertaining, shall
pass to the transferee; and such transferce
shall thereupon become the proprietor there-
of, and whilst continuing such shall be
subiject to and liable for all and every

the same requirements and liabilities to
which he would have been suliject and liable
if he had leen the former proprieter, or

the criginal lessee, mortgagee or annuitant.®

There is no provision in this section, or, for that matter
in any other secticn of the Act, making it obligatory for a written
contract of sale, signed by the parties to bLe in existence in
order to effect a tfansfer of property. In the case under
consideration, the transfer, in compliance with section 8% of the
Act has set omt all the reievant terms. A proper transfer was
duly executed by the parties and registered. There heihg ho
evidende that the signature appearing on the instrument of transfer
was not the plaintiff’s the absence «f a written agreement for sale,
by itself, does hot point to fraud con the part of the defendant.

It is interesting to note that where fraud bas not been
established, a registered proprietor of land retains an indefeasible
title, even in circumstances under which he acquires title by virtue
cf a void instrument.

In Bovd v. Maycr of Wellington (1924) NZLR 1174 it was held

that assuming a proclamaticn was void, its registration under the
land transfer ict had hestowe?d on a corporation, in the albsence
of fraud, an indefeasible title to certain land. In that case
the plaintiff nhad sought a declaration that a proclamation which
vested in the defendant land cwned Dy the plaintiff, was void for
want <f compliance with certain mandatory statutory reguirements.
The plaintiff also claimed that the proclamation was frzudulent
and wrongfully cbtained and that he was entitled to have the entry
cf the registration of the defendant removed from the Land Transferxr
Register.

This principle of the indefeasibility of title, except in
a case where the pers-n dealing with the registered proprietor is

guilty of actual fraud, was alsc enunciated in the case of Wainuha
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Sawmilling Company v. Waione Timber Company 1926 AC 101 p.106 where

it was expressed thus:-
*The cardinal principle of the statute
is that the register is everything
and that, except in cases of actual
fraud, on the part of the person
dealing with the registeéred proprictor,
such person takdn upon the registration
of the titlce under which he takes for
the registered prorrietor an indefeasibile
title against all the world."

Additionally, the Transfer Tax Act S.10(1} does not impose
liability cn any party to a transfer of land, to reduce to writing,
a contract for the sale of such land.

8.10(1) of the Act is exyressed as follows:—
"10(1}) wherg a bontract of transfer,
beiny a contract to transfer any propcerty,
whether ot not in existence ot ascertained
at the time of the contract, is made, the
contract shall be deeted to be the transfer
cf the propbrty (for the ccnsideraticn
provided for by the contract, withcut
prejudice to any requirement under this
Act that consideration for such a transfer
be otherwise assessed) for the purpose of
this Act."

This provisicn makes reference to caontract ¢f transfer.

It deems the contract of transfer an actual transfer of the property,
whether, or not, 2 transfor document is in existence at the time of
the contract. It does nct make 22 written contract of sale a condition
precedent tc an instrument £ transfer. It is therefore obwicus

that a contract of transfer is the only documentary instrument
reqguire:i to fulfill the cblications of the Act. There is an instru-
ment <f transfer duly executed hy the parties. There is no contest
that the transfev had not been executed by the plaintiff. This

being s¢, nothing beguilding can he laid at the Jduor ~f the defendant.

I must hasten to point cut however, that although the
transfer is in conformity with the requirements ¢f the Registration
cof Titles Act S$.68 and the Transfer fax Act 5.1C(1), the relevant
duties were not fully paid. S.10(1) »f the Transfer Tax Act directs
that transfer tax must e borne by transferor Lut payment therecof

must bhe made by the transferee, who is eantitled to recover the




by was of deduction from the consideration for the transfer, or,
by process the court.

The defendant, as transferee, was under an cbligation to pay
the duty. 4t that time, transfer of Property attracted duty at the
rate of 7.5 percent on every dcllar of the consideraticn, exceeding
$10,000.¢0. The tax payable would have amcunted to $1¢,5062.CC ang
not £7,300.00 as paid. Was there an intenticn on the part <f the
defendant to bLe fraudulent?

Payment ¢f stamyy duty anc transfer tax is supervised by the
Commissicner of Stamps & Estate duties. It is the Commissicner
who assesses and directs the sum payable on submissicn of requisi-
tion by £he transferee. It must be observed that the transfer,
tendered in evidence, bears an endorsement by the Commissioner
that duty had been paid. A penalty was even imposed. A certificate

had been issued by him to the effect that the relevant duties had

‘been paid. The Commissicner fell in error by an incorrect assess-

ment cf the tax. It would e unreasnnaible to infer fraudulent intent
on the part of the defendant, concerning the incorrect payment of
the duty. The Commissicner is charjed with the responsibility «f
é@llecting duty and cught to have secured the precise amount Jdue,
refore issuing his certificate.

The plaintiff further claimes? that the property had not
been scld and che roceived no purchase meney. The evidence ¢f the
defendant disclosed that Fmile, agreed to sell premises 11 and 13
Kingsway to him {0 $30C,000.%0. Brth the defendant and his

attorney-~at-law svaied that it was agreed that the sale price
would be $15£,040.00 fur each property. The sam of $3C0,000.80

was bhased on a valuaticn by Allison Pitter and Company. The report
showed that both properties were valued as cne at $30C,000.00 to
$325,000.00¢ and unly the value of the land hadt bheen taken intc
account, for the purpose of the appraisal. Mrs. Juosephs stated
that No.11l Kingsway was well maintained at the time. The report
showed that 11 Kingsway was in a fairly good state of repair,
while, 13 Kingsway required repairs. It is clbvicus that the szle

was in relation to the land only. However nc evidence had leen

addrred Ty *he pilaintitf o estal” ish tha' Imile, ‘Mo was i fact
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her agent, had not agreed to sell to the defendant Loth properties
for the sum of $150,000.00 each.

The defendant stated that he paid a deposit of $100,000.60
by way of cash, on the purchase price, on the date of his executicn
of the transfers. His attorney-at-law said that the <efendant
paid the deposit by cheque on the date when the transfers were
returned to him by Emile. The balance purchase money was paid
about 4 weeks later.

The guestion here, is whether the purchase money had bieen
paid. Mr. Bnglish reported that the purchase money was paid to
him by the defendant. & deposit of $100,000.CC was paid on his
receipt of the transfers for 11 and 13 Kingsway duly executed by
the plaintiff, the defendant and Emile. He gave the entire proceeds
cf deposit to Emile, as he had urgent need for $50,000.060 to pay
on an aircraft for his son. It seems quite inappropriate for the
attorney-at-law, as stakeholder to have given funds which he ought
tv have held in escrow, to the vendor. However, when the balance
of $200,000.00 was paid, he disbursed from this, funds to meet
legal costs and payment of cutstamndiing mortgages on both properties.

The copy duplicate certificate of title registered at Volume
11¢S Folio 384 in respect <f 11 Kingsway, shows that an cutstanding
mortgage debt of $42,000.40 with interest, tc National Commercial
Mortgage & YWoast Company registered on the 1lst March, 1972 had been
discharge:! on is=st Feliruary, 15%42. The instrument of transfer dated
31st December, 1%¢1 from Rose Dunscombe to York Page Seateon reflects
payment cof staxp duty ~f $3,%81.25, Transfer tax of $7,305C.00 and a
penalty of $1.75. The duty relating to transfer tax is inaccurate,
inspite <f which, the Commissicner of Stamps and Estates duties
granted a certificate. This erronecus grant c¢f the certificate
conveys implicaticn that the correct cduty had been paid.

During the course cof the transacticn, Mr., £€nglish while on
a visit to Emile’s home was introduced to the plaintiff. He enquired
of ner whether she had executed the transfer, she replied in the

arfirmative and told him that she had done so in the [resence of a




- 24 -

justice of the peace who was a relative of hers. He further
reguested her to inform him how he should dispose of the proceeds

0Of sale. Her response was that her Lrother Emile would take care

of the matter, as he conducted all her husiness transacticns.

In accordance with her instructions,; the sum of $15,000.00 represent-
ing the net balance proceeds of sale for both properties and a state-
ment 0f account were remitted by him to Smile.

It is therefore reasonable to infer, from all the circumstances,
that the funds which had heen utilised to discharge the liakilities
relating t< the respective duties and the mortgages criginated from
proceeds ~f sale ¢f the properties. This being s2, I am constrained
te find that the property had been scld and the purchase price agreed
between Emile and the defendant had been raid by the defendant.
Further, nc cvidence has been advanced to demonstrate any cocllusion
Letween Emile and the defendant to deprive the plaintiff of her
property. No evidence had heen adduced from which it could ke
deduced that Emile was at any time acting as the defendant's agent.
It follows therefore, that it must e inferred that the sale was a
rroper cne and not one conteminated by fraud.

It was alsco an averment of the plaintiff that the defendilant
ohtained the transfer not knowing, ©r, caring whether she intended
to part with pessession of ker property. She also alleged that
he cbtained the fee simple estate in her land without caring, or,
ascertaining whether the transaction was bona f£ides.

The defendant stated that he first became awarce of the
plaintiff being ragistered as proprietor of 11 Kingsway on that
cccasicn when he was handed the transfer to affix his signature
theretc. Eowever, in an affidavit sworn Ly him in suit Copmon law
JAG9 of 1986, brought against the defendant by Robert and Louis Jusephs
for specific performance of a contract in respect ¢f 13 Kingsway,
he stated that "prior to my purchasing 13 Kingsway Mr. Jusephs
representes himself as agent for 11 Kingsway®™. This statement
unmistadably illustrates that he knew Emile was nct the owner of

11 Kingsway, prior tc his purchasing same.
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On perusal cf the valuatizn report, it is manifest that
the plaintiff is the registered proprictor of 11 Kingsway, as this
infoxrmation is boldly reccrded therein. Bearing in mind that the
defendant declared that neqgotiaticns to purchase the property
commenced in Octoher, 1981 and the valuation report was dated
March 1931, he would have bLeen seize:d! of the fact that Emile was
not the proprietor of 11 Kingsway at least 5 meonths before the
transaction, yet he refrained from making investigation into owner-
ship of the property during that time.

The defendant was less than frank with the court when he

reiterated that he had not heen cognisant of the fact that the

transfer. His knowledge that Emile was nct cwner of the priperty
should have persuaded him into investigation of the ownership before
entering into a contract of sale. UDespite this, there is evidence
that he did make inquiry cf Emile bhefore executing the transfer and
was sotisfied with the answer given, lefore he executed the dcocument.
On the presentation of the transfer he obhserved that Rose Dunscombie
was transfercr. He asked "who is Rose Dunscombe?"” Emile's response
was that the property belonged to him but was in his sister®s name,
he should nct worry he would have her sign it. He lelieved Emile
who had heen a long standing friend of his and who had always treated
the property as »is own. He said he had ne reason to doubt Emile's
word, or, integrity as he trusted him.

The relationshin which existed between the defencdant and
Emile was close. The defendant ha? reposed great cenfidence in
him. Emile had bLchaved in a manner consistent with ownership ~f
the property. He tcld Mr. Bnglish the property belonged to him
bat was placed in his sister's name. This he alsc told the defendant
immediately before his signing of the transfer. The cefendant
cculd have honestly believed that the information given to him by
Emile was true. Further, his attorney-at-law instructed him to sign,
having first indicated to him that ¥mile had inform him that the

property was his, notwithstanding his sister being registered as
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proprictor. He cculd have been convinced that this was so.
In these circumstances, fraud or dishonesty cannot be inferred
from the defendant’s conduct.

I must ncw direct my attention to certain provisions
contained in the Will made Ly Emile ¢n the 25th March, 1984.

This Will made reference to a joint venture agreement and a transfer
touching 11 and 13 Kingsway. The relevant portion of the Will was
expressed in the following terms:

"There is a jcint venture existing in writing between Y.P.
Seaton and myself re 11 ané 13 Eingsway, my wife that letter written
by Seaﬁon to me. If my titles arce used although transfer to Seaton
cther than the development of 11 and 13 Kingsway, the joint venture
exist there alsc.

In my opinion this provisicon in the Will tends to show that
there was a joint venture agreement bLetween the defendant and Emile
in respect of 11 and 13 KRingsway. It also denctes that the properties
éﬁéﬁld not be used cther than in accordance with that agreement,
aifhopgh trxansferred to the defendant.

The transfer duly executed Iy the plaintiff ancd defendant
exposed a sale of 11 Kingsway to the defendant. However, the valua-
tion repcrt upon which the sale was based, was essentially an evalua-
tion and appraisal of the re-development potential of premises 11
and 13 Kingsway. The inprovements con both sites were discounted
foxr the purpose of the appraisal. It is evident that the land only
was s0ld with re-development of the premises in contemplation.

The inescapullle inference therefore, would he, that the sale
was a condition of the joint venture agreement and the plaintiff's
executicn of the transfer could conly e interpreted as her ratifica-
ticn of the agreement. This being sc, there is nothing to demonstrate
that the defendant is cupable, or, acted fraudulently, or, ‘ishonestly
in keing registered as owner of 11 Kingsway.

Failure of the defendant to acknowledge fully, ownership of
11 Kingsway during Emile's lifetime is demonstrable of extraordinarily

unusual conduct on his part hut cannct be considered imputation of
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fraund. He paid taxes on the premises after purchasing same and
while Emile was alive. He permitted ¥mile and his family tc remain
on the premises rent free until Emile's dcath in 1985, although
Mr. English had written to him informing him that he hast indicated
(:;;) to Emile that, he the defendant would have been entitled to vacant
pessession of the property as of the 31st March, 1902 an! he, (Emile)
should make arrangements with the Jefendant for rayment for his use
and occupation of the premises until he (Emnile) had wvacated same.
One week after Emile's burial the defendant tock possession
of the property and placed guards there to protect his material
and equipment which he had stored on Hoth properties. There is
ncthing unseemly abcut his action. His regquisition tco the wido
—
<;_,\ to deliver up possession of 11 Ringsway shortly after her husband’s
death is an act which could be regarded insensitive but not improper,
or dishcnest. He had stated however, that the privileges enjoyed
by his friend Emile would nct have been extended to his wilew.
It has been estalbilished that there was a sale <f 11 Kingsway.
This sale was subject to a joint venture agreement. Negntiaticns
in relation to the sale ané joint venture agreement were conducted
- on the plaintiff‘s behalf by her brother Bmile whn was the agent.
<;”/ She ratifiel the sale by executicn f a transfer, wherceup n she
divested her fee simple interest in the property in favour cf the
defendant., It must therefore e concluded that the circumstances
under which the defendant secured the registration <f his name <n
‘certificate nf title Q¢ not amcunt to fraud within the meaning of
$.161(1) ¢f the Pegistration ¢f Titles Zct. The defendant's title
therefore remains unassailable.

- Judgment for defendant.

)




