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Judicial Review of Ministerial Decision under Regulation 30 of the Education
Regulations under the Education Act. Whether procedural fairness observed by
the Minister; whether Minister’s decision tainted by any procedural unfairness

of Board ol Management procecdings.

CORAM: ANDERSON J.

On the 17" of January 2007, the then Minister ol Tducation, the Hon. Maxine Henry-
Wilson (hercinafter the Minister)y handed down a decision ina matter involving Oranc
Riley, a farmer student at the York Castle High School. The students purported
expulsion from York Castle was appealed under the provisions ol the LZducation
Regulations, promulgated pursuant to the Education Act. The appeal was brought by
the Applicant herein, Mrs. Maxine Riley, mother of Orane. as next friend, against a
decision of the Board of Management of the school and the principal of the said
school that the child be expelled from the school where he had hitherto, for a

relatively short period, been a student.



The appeal to the Minister under the Fducation: et and Resulations was directed a
alleged provedural faitures by the school and i Board of Management in arriving at

the decision to suspend and then expel Orane. The decision of the Minister handed

down on May 27, 2007, uphcld the carlier decision of the school board which had
been made on the 28 January, 2000, As part of the documents in these procecdings,

the Court has been provided with a copy of the transeript of the appeal before the
minister as well as the minister’s Reason tor the decision at which she arrived. That
decision of the Minister therealter sct in train an application for lzave (o apply for
Judicial review and upon the grant of leave. the filing of an application for judicial

review ol the Minister’s decision. The Fixed Date Claim Form dated April 14, 2008

© 5 . ; . . s . i .
and filed on the 15 April 2008, secking the review of the Minister’s decision, is in
the following terms:

The name (sic) Applicant, Maxine Riley (Next Friend of Orane Riley)
ol 510 Monza Avenue, Greater Portmore in the Parish of Saint
Catherine secks a Judicial Review of the decision ol the Respondents,
namely The Board of The York Castle High School, 1 hc Principal of
The York Castle Iigh School both of 6 York Castle Drive, Brown’s
Fown in the parish of Saint Ann and the Minister of Tducation &
Youth ot 2 Natienal Heroes Circle, Kingston 4 in the parish of Saint

Andrew. The Attomey General's Department is also a Respondent.
(a) The Applicant, Maxine Riley (T\‘n'\l ['riend ol Oranc
Ritev) of 310 Monza Avenue, Grealer Portmore in the
parish of St. Catherine seeks  (he | olluwmg Orders:
(h) The reliel sought is as follows;

. A declaration that the decision ol the Minister
and by extension the decision of the 1™ and 2™
Respondent is null and void.

1. An order of Ccrliorari to quash the decision of
the Minister of Fducation made on the 17"
January, 2007 sel out in the Record of
Proceedings sent to the Applicant’s Attorney-at-
Law on the 2™ May, 2007 to permancntly
exclude Orane Riley from The York Castle High

School.
. No Order as to Costs.
v, Such  further and order relief as 1o this

Honourable Court may decm just.
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(c) Fhe grounds on which such reficl is sougl
[ollows:

i The 1 and 2™ Respondents acted impropery.
unfaw fuliv, and in breach of the rules of natural
justice and the Regulation 30 ol Subsidiary
Legislation of the ducation Act.

i, The 1™ and 2™ Respondents did not act with
procedural fairness in carrving out its duty (o
Orane Riley.

i, The decision of the 3" Respondent is not in
keeping with the rules ot natural justice and the
Lducation Act and Regulations.

. Fhat there is no alternative form ol redress
available.”

Factual Background.

Belore examining the affidavit evidence which has been filed in these procecedings, |
think it is useful to set out the history as to how the matter developed and reached the
Minister [or final determination. It is common ground that on the 20" March, 2000, a
letter signed by the Reverend Michacl Graham, as vice chairman of the school’s
Board of Management, and addressed to Mr. Leslie Rifey, the Father of Orane, was

prepared. This fetter is set out below.

Re: Invitation 1o Persennel Committee Meeting.
I'ie School Board in a mecting on Narch 14, 2000, to decide on o
disciplinary matter regarding a student who was found with a lircarm
in his possession, received a written stalement from your son Orane
Riley about their knowledge of the weapon.

There was consensus by the Board to invite vou and vour son (o a
personnel committee for a further investigation of the matter.

Hence, vou and your son, Orane Riley are being invited to this meeting
on Wednesday March 22, 2006 at 11:00 a.m.

The letter of March 20, 2006 was followed by another letter dated March 21, 2006,

signed by Mrs. B. Hawthorne, principal of York Castle High School. It was also

addressed to Mr. Riley who was the principal of the Marcus Garvey ligh School in



StoAns’s Ban and. as noted above, Orane’s father. That Teter was o semawhat
simitar terms o that of March 20 and 1ts contents are set out hercunder:
Dear Nr. Rifey,

Your son Orane Riley has been suspended [rom school for tive days
beoinning today, March 21, to March 28, 2000.

A personnel committee meeting will be held 1o conduct investigations

mto the case involving Jacques Neukens. You are required o attend
the investigation as the leuer states. First, the personnel commitiee

meeting at 9:00 a.m. and later the Board Meeting ot 11:00 am.

We must uphold discipline so that our children will be the greater

henclciaries,

Respectlully

B, Hawthorne (Mrs)

Principal
It should be noted en passant, that while Mrs. Hawthorne’s fetter states that, “vou are
required (o attend the investigation as the letter states™, it scems to me that the
relerence, “investigation as the letter states™ must be a reference, not to her own letler
of March 21, but to the Tetter of the previous day (March 20) signed by the vice
chairman. Further, although the letter of the 20" referred o a mecting to take place on
the 22 March 2000, it is common ground that no meceting took place on that day.
Instead. the evidence v hich Taccept is that the only meetings in question, were held
on luesday. March 28, 20006.
By a further letter of March 29, 2000, Mr, Riley was advised of the decision of The
Board to expel Orane from the school. In the words of the letter “The Board came to
the painful decision after studying the issues that Orane has to be expelled in the best
interest ol the school.”™ The [ull text of that letter is set out below.

The Board of Management had its mceting on Tuesday, March 28,

20006, and you were invited (o appear regarding the conduct of your
son Oranc Riley.



Ihe concerns are:
Q) A sel. of guidelines. laid down by the school was given to your
son, and @ copy given Lo you, sinee you were 1o work with us
his translormation.  Orane failed o follow the guidelines. Tle
never reported o the principal on Fridass and he was still ate
for classes.
b) Orance attempted to set up a gang here at York Castle High
School and the names ol the prospective members were given.
¢l Oranc also attempted 1o purchase the gun for $1200.00 afrer he
bargained for a reduction in price from $3000.00.  This gun.
Orane said he would take to the gang in Spanish Town,
The Board having deliberated on the matter thought a more serious
approach had o be taken because of Oranc’s knowledge ol the gun
hrought to schocl to be sald to him (Qrane)
Cansequent upon the reeeipt of the Jetter dadvising of Oranc’s permanent separation
from York Castle, Attorneys-at-Law lor the Applicant wrote both 1o the school and 1o
the Minister in relation to this matter. [t appears that no response was ever received

from the school. THowever, the Applicant was subsequently notified ol an invitation by

the Ministny of Education o atiend a hearing at the Ministry on the Octaber 4, 2006,

One ol the complaints of the Applicant as set cut in her first affidavit, and purstcd in
this Torum by ceunsel, was that the hearing before the Minister paid attention (o
extrancous and irrelevant matters which were not strictiy relevant w the basis ol the
school’s decision o expel Orane. 1L was also suggested that the Minister had fallen
into crror in requesting ol and receiving from the principal at the scheol, information
concerning the student’s prior history before the 20" March 2008, FFurther, it was
submitted that in light of the text of the letters received by his father. Orane had been
punished not just once or twice bul three times. These were by wav ol a suspension
for five (5) days according the [irst letter, second by an additional day and third,

thercalier, by expulsion.



Fhe Applicant. in the sweitten submissions presented by her attorney-at-law . argued
that the Minister of Tducation, in coming w her decision 1o upheld the decision of the
Bourd of Management of the school (the “Board™) had shown procedural unfuirness.
Fhis was i breach of the rules of natural justice and the Minister's decision must be
quashed. iterestingdy, the Claimant aiso asserts that since the Minister's decision is
- hreach of the rules of natural justice and should be quashed by an Order for
Certiorari. by implication the decision ol the Principal and the Beard must also be

quashed.

Belore dealing with the substantive issues raised by this application, T believe that i
would be appropriate o deal with g preliminary issuc. It is noted that the Further
Amended Notice of Application for Court Orders [iled April 4. 2008 on behall ol the
Applicant, seeking Teave to apply Tor judicial revicw. sought rcliel in the following
lerms.

I Leave to apply for judicial review [or an order of Certiorari to quash the
decision of the Minister of iducation made on the 17" ol January 2007 set
out in the Record of Proceedings sent 1o the Applicant’s attorney at law on
the 2™ of May 2007 to permanently exclude Orane Riley from the York
Castle High School,

2 Adeclaration that the decision of the Minister is null and void.

20 Nou order as o costs

The grounds on which that application was based were stated 1o he that:

. Lhe 1™ and 2™ Respondents acted improperly, unlaw fully and in breach of the
rules of natural justice and the Regulation 30 ol e subsidiary legislation of
the Lducation Act.
Fhe I and 2™ Respondents did not act with procedural lairness in carrying
oul its (sic) duty to Orane Riley.

AT

3. The decision of the 3™ Respondent is nol in Keeping with the rules ol natural

Justice and the Lducation Act and Regulations.

Itis to be noted that the application for leave to apply for certiorari was directed at
quashing the Minister’s decision. However, the Fixed Date Claim Form which was
filed on April 14, 2008, conscquent upon the grant ol leave by Order of his Lordship,
Courtney Daye, J, was in the terms sel out above, in that it sought

. A declaration that the decision of the Minister and by extension the decision
of the I' and 2™ Respondents is null and void.

An Order ol Certiorari to quash the decision of the Minister of Education. .. .
from the York Castle High School.
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Lquinlly, the grounds en which the relicls were seught were stated o be:

- st v i P o o »
[ The 'Uand 27 Respondents acied improperly. unlaw ity and in breach of the

rules of natural justive and the Regulation 30 ol subsidiar, legistation ol the

ducation Act

The 1M and 2™ Respondent did not act with procedural fairness m carrying oul

its duty 1o Orane Riley. '

3 The decision of the 3™ Respondent is not in keeping with the rules of nawral
justice and the Bducation Act and Regulations.

I is clear that the terms with respect o which leave was granted. are dilerent o those
now contained in the Fixed Date Claim Form. In particular, the arant of leave was 10
allow the Applicant to seck “judicial review [or an order of certiorari o quash the
decicion of the Minister of Fducation made January 17, 20077 On the other hand. the
application Tor the resiew sought a declaration ““that the decision ol the Minister and
by extension the decision ol the I and 2™ Respondents is null and void™. 1L s
possible to argue that Lo the extent that the decisions of the 1™ and 2™ respondents arc
being called into question, this must have been applied for within the period of nincty
(90) days mandated by CPR Rule C.P.R 56.6(1). Al the same time, since the appeal to
the Minister was permissible under the Act and the regulations, it would not have
been possible to say that judicial review was the only remedy available. Be those

questions as they may, Lam satisficd that the application is property belare this court

and that the matter ought to be determined here.

The Applicant’s case,

The grounds on which the Applicant bases this application are as foliows,

L The PMand 2™ Respondents acted improperly, unlaw lully and in breach ot the
rules of Natural Justice and Regulations 30 of the Education Regulations.

G That the 1Y and 2™ Respondents did not act with procedural fairness in
carrying out their duty to Orane Riley.

i1, That the 3" Respondent’s decision was not within the rules of Natural Justice

and the Education Act and 1980 Education Regulations: and
iv That there is no alternative form of redress available.
The specilic complaints of the Applicant were that the Minister’s decision, as well as
those of the Board of Management and the Principal. were not arrived at consistent
with the rules of Natural Justice and the Education Acl and 1980 LEducation
Regulations  As part of the grounds of the complaint the Applicant’s attorney also
submitted that the Principal and the Board, the 1% and 2™ Respondents, had acted

improperly and unlawfully, had also breached the principles of Natural Justice and the



Education Act and Fducation Regulations, in particnlay Regulation 30 ol the said
reguiations. 10 was also said that the principal and tic Board had not acted with
procedural Tairness in their duty o Orane Rilev, 10 was submitted that the report

provided tor under regulation 30, should be in writing but there was no indication that

&

this had been done.

Ewiil be ausetul point ef departure 1o set out here the provisions ol the regulation in
question.

SO0.01) The principal of a public cducation institution may suspend from the
mstitution. for a period not exceeding ten days, any student --

(a1 whose conduct in his opinion is of such nature that his presence
in that mstitution is having or is likelv to have a detrimental effec
on the discipline ol the institution:

(L) who commits any act which causes injury (o any mémber of
stallor to any other student in that institution,

(2) Where the principal suspends a student, he shall Torthwith -

(a) give notice of the suspension (o the student council and
the parent or guardian of that student; and

(b) make a Report 1o the Board, stating the reasons for the
suspension.

(3) On receipt ol the report referred (o in paragraph (2) (hy, the Board of
a public cducational institution  shall, during  the period  of the
suspension. investigate the matter and may, alicr investization -

(a) reinstate the student with or without o reprimand or a
warning Lo the student. and where appropriate. 1o his parent
or guardian;

(b) suspend the student for a further period, not exceeding
five school days bevond the period of suspension already
given; or

(¢) instruct the principal to exclude permancently the student
from attending that institution and shall inform the Minister
of such action

(4) At any hearing by the Board into the conduct ol a student who has
been suspended, the student and parent shall have the right o be present,
and. il the student is aggricved by a decision of the Board. he may appeal
to the Minister.

(5) A student who has been permanently excluded lor disciplinary
reasons from a public educational institution may be admitted to ancther
public cducation institution il a conlidential report of the circumstances



surrotnding  the exclusion is given w the principle ot tha cliter

nstitation.

(01 Where, in the opinion of the principal, the behaviour of the studen

appears (0 be abnormal, the principal mayowith the approval of e
parent or puardian. report the matter o the Minister who shall tike steps
o ensure that specialist opinion and treatment is obtained for the student.

(7) Lxeept in special cases, astudent may only be suspended or excluded
rom a public cducational institution alter other efforts have been made
(o elfect an improvement in the conduct of the student.

Among the specilic matters complained of by the Applicant in hey allidavit evidence
is that the letter of March 21, 2006 addressed 1o her usband and which advised of
Oranc’s suspension “for five days from March 21 1o March 28 was unlaw ful™. That
was the letter which had also invited Mr. Riley 10 atiend mectings of the Personnel
Committee and the Board of Management which were Lo inquire into malters
involving his son. She avers that the letter was void because it was cquivocal and
“lacked cerlitude™. Tt was uncertain in that it said the suspension was stated (o be for
five days but the period cited was actually six days.

1L was also submitied by counsel that the principles of Natural Justice were “grossly
abridged by the School Board therehy exposing the young boy la severe prejudice™ in
that “in neither of these picees of correspondence did the Schoel formally and/or at all
apprise the tather andsor son that the Personne! Cammittes™s esligQlions were into

diley: thereby focusing their (and especially the Tather's) minds 1o

or sgaimst Oranc
the excruciating need for the preparation and presentation ol any defence or
mitieation for leniency™. Counsel canceded that the proceedings in which the Orane
was invalved at the meetings of the Persornel Committee and the Board of Governors
were not the same as facing a criminal charge. However. he submitted that it was
incumbent upon the school to Tormalize the nature of the “charge™ v hich the student
was [acing as well as the probable conscquences of the hearing. This, in his vicw,

amounted to procedural unfairness in breach ol the rules of natural justice.

Another of the complaints in the applicant’s alfidavits was that up Lo the date sel Jor
the hearing before the Minister, October <, 20006, the applicant had not been provided
with the student’s school records and “material relied upon to support his expulsion™.

The material was subsequently provided by the school on the prompting of the

9



Nindster although Gt did not contain verbatim transeripts o the mectings which touk
place on Narch 280 2006, These were provided by the time the hearing resumed
belore the Minister. Based upon this, thie applicants atterney submited ather coyly, |
think, that one is “unable o say otherwise, than that there was an unlairness in the
procedure of the appreach ol the School towards young Orane™. 1Uis worth noting that
the aflidavits i support of the applicant’s contention were both provided by the
student’s mother and not by his father, himsel [ a principal of a school in the public
school system. who had in fact attended the mectings and who would naturally have

been ina position to better relay to his counsel, what had ranspired.

ICwas alse submitted. thoueh withaut addueing evidence o support this, that the
school board “apparently  placed unduc weight and reliance (without prudent
saleguards)™ on the statement of the student which implicated him in knowledge
about the possession by another student of a gun. Based upon this unproven premise,
it was in turn submitted that “the extraction or securing of this statement from the boy

must have been, and inevitably was in the circumsiances that bovwdlerized the minors

(Ny cmphasis) As a consequence, the School was precluded in those
circumstances from taking this latter statement into consideration in terms of the

boy "s eventual permanent separation fram the school. The case of [Weekes (1993) 97

Cr. App. R, 222/ voas cited as authorit Tor this proposition.

[Cwas also submitied that the Minister had wronely considered matters which were
extrancous and that the Orane might have been further prejudiced by his case being
considered along with that of another student, one Andrew Spencer, a fact which only
came Lo the knowledge ol counsel at the hearing belore the Minister. Insofar as the
Minister’s decision was concerned, counsel submitted that she had failed to appreciate
that the principal and the Board had acted in an ultra vires manner with respect to the
need for the principal to provide “forthwith™, a report Lo the board whenever a student
is suspended. JUseems (o be the view of counscel for the applicant that such a report

would have (o be in writing.

Finally, the applicant takes issue with (wo (2) aspects of the Minister's decision.
Firstly, applicant’s counsel is critical of the conclusion, stated in the Minister’s

Reasons, that there were not different periods of suspension and no double or triple

10



penaity had been imposed by virtue o the suspension and e sabsequent expulsion,
Seeondhy. he was also eritical of the Minister’s view that correspondence between (he
school and the student’s parent. Tormed parl ol the context in which the expulsion

took place and was part of the decision-making by the schoels Board of Goyernors,

The Case for the Respondents

The approach taken in the response submissions provided by the Respondents’
counsel, was to group, for purposes of dealing with the arounds ol the application,
arounds (1) and (b) together and to deal with ground (¢i scparatehy. Counset for the
Respondent. Ms. Manley, set eut the allegations which the Applicant put forward to
denionstrete that there had been procedural unfairmess. il notrepaat them here as |
have already detaiicd them above in cansidering the Applicants submissions. She
then asks the question whether these allegations amount 1o procedural unfairness. She
properly concedes that it is trite that a common law duty of procedural faimess is
owed someone in this student’s position. She posits, however, that the law docs not
pive rise to such a duty without more and she puts Torward the proposition that “the
existence of a duty of procedural faimess, simpliciter, does not determine what
requirements will be applicable in any given scl ol circumstances. Among the factors
relevant arc

() the nature of the decision being made and the process Tollowed
making it

12 the nature of the statutory scheme and the terms ol the statute
purstuant to which the body making the decision being questiotied,
aperates;

(3) the importance of the decision to the individual affected;

h the legitimate expectation of the person challenging the decisions
and

(3) the choice of procedure made by the agency itseil.

In support ol this submission, counsel cited the Canadian case of Baker v Minister ol

Citizenship and Immigration (1999)2 S.C.R. §17. There the court, in considering

whether the duty of procedural tairness was an absolute one, said

The duty of procedural fairness is both flexible and variable and
depends upon an appreciation of the context ol the particular statute
and the rights affected.”

The Applicant sought to respond to the Baker v Minister ol Citizenship and

Immigration authority by suggesting that Respondents’ citation does not go far

I



cnouph and seomisses the support the case actualls gives G the Applicant’s case. In
particular he relers 1 the dicta ol the trial judge. part ol which was cited by

Respondents™ attorney. i that case to the following ellect:

“The duty ol procedural Taimess iy Hexible and variable and
depends on an appreciation of the contest of the particular statute
and the rights alfected.  The purpose ot the participatory rights
contatned within it is to ensure that administrative decisions are
made using a fair and open procedure. appropriate o the decision
being made and it statutory institutional and social context with
an opportunity for those atfected to put forward their views and
evidence tully and have them considered by the decision maker™,

Counsel then cites the factors set out in the Respondents’ submission above, I seems
to me that the respense submission made by the Applicant in relation to this authority,

does not assist the Applicant.

Counsel for the Respondents, while conceding that there is a duty Lo particularize any
charge one is being called upon to answer and an obligation to grant such a person an
opportunity to present such evidence as he may have available, submitted that the lack
of “detailed charges™ was not fatal 1o a claim that there was procedural faimess. In
any cvent, such allepations as veere necessary were made known both at the hearings
betore the personnel committee and board. and in the Appeal before the Minister.
Further. Respondent contends that it is not true that the period of Orane’s suspensicn
was void Jorancertainty U s correct o note that the Tetier from the principal, Mrs,
Hawthorne, did say that Orane was being suspended (or fve days rom March 21 (o
March 28. Counsel subimits that the Education Regulations do permit suspension lor a
period ol up to 10 days and that even were Oranc suspended lor six days as the

Applicant contended, that would still have been within the regulations.

The measurement ol any perind has also (o be seen in the context of the [nterpretation
Act. section 8(1), which provides with respect to computing periods of time, that “a
period ol'days Irom the happening of an event or the doing ol'any act or thing shall be

deemed 1o be exclusive of the day in which the event happens or the act or thing is

gulations, I'ridays and Saturdays are

)

done™. Morcover, pursuant to the Lducation Re
not counted as “school days™ for the purposes of the suspension. It was accordingly

argucd that the Minister’s conclusion that the period of suspension commenced, not



o] ) . A
on the 217 Mareh but on Mareh 220 was carrecl. This woas becavse on the 217, Orane

was in fact in school and s could not have been treated as heing suspended from that
dav but only from the nest suceeading day. The period was theretore five (5 davs

only. There was no uneertainty.

I is conceded by the Respondents that Orane was entited 1o @ Tair hearing including
being accorded notice and a right o be heard in his own defence. (Cooper v

Wandsworth (1863) 14 CB NS 1807 [t was sebmitted that Ridge v Baldwin (1964)

A.C. page 40. established the twin principles that a person was entitled Lo be given

notice ol the charge against him and that he had a right 19 be heard in his own defence

= o

in relation 1o such charge. Counsel for the Respendents pesited that there was
adequate notice of the nature ef what was being investipated tn respect ol Oranc by
virtue of the Margh 20 letter from the school The letter spoke of Orane’s agrecing
that he knew about a gun which was in the possession ol another student at the school.
It was this knowledge and admission which was being “investigated™. But counscl
also emphasized that this had to be seen within the context of bchavioural issues
which had been observed in relation o Orane and which had been communicated o
his Cather. These included his not attending classes and allegations ol his attempting (o
recruil other students for gang membership, Indeed, the father did ugree that he haf
had mectings about Orane with the principal. When taken together. counsel says they
show that there had been adequate notice ol what Orane was facing in the letters o his

father.

Did the Applicant have an opporfunity to be heard?

The letter of March 21 invited Mr. Rilev to altend the mecting of the Personnel
Committee on March 28 as well as the mecting of the board of Governers on the same
date. 1t is common ground that Mr. Riley did attend and participate in the mectings
and that Oranc himsclf was there. He was given an opportunity o speak. Orane
himsel[ admitted that he was nol obeving school rules. [t appears that Mr. Riley
accepted that the behaviour of Orane was unacceptable and that the child was not
observing the rules ol the school. However, from the meeting notes of the father’s
contribution to the deliberations, the opportunity was not taken to deny any
allegations. [t appears that he asked for more “patience™ with his son and sought to

portray Oranc’s behaviour as the result ol his “atlention-sceking” and his awn absence



from Orane s Hies Tois not without relevance that at the mecting with the Board o
Cronernors, Orme appeared o be defiant and without remorse and scemed o question
why he had been broaght befere the board. In these circumstances. counset for the

Respondents says that there can be o question of Orane not having been given a

chance to be herd i his onwn delencee.

In support of this submission, counsel cited the case ol the University of Ceylon v

Fernando (1960) T WLL.R 233 Lhere the Claimant who had been @ candidate for the

Bachelor of Science degree at the University. Te was accused of having had prior
knowledge ol certain parts of an examination paper. The evidence against him was
taken from witnesses ina commission ot enguiry. Fle was later mterviewed by the
commission. 1t was held that he had been given a reasonable chance o be heard in his
defence. It was the Respondents™ positien that this Applicant lound himsell” in an
analogous position. Further in response Lo the Applicant’s submission that he had nol
been provided (in :llw letters to his father), with sufficient particularity, the details of
the aecusations which he was to meet, counsel was ol the view that it was notl
necessary. in every case, to quote chanter and verse ol every allegation as “an outline
ol the charge will usually suffice™. (See the dicta ol Lord Denning. MR in Re

Perpamon Press 1971 Ch.388 o this cllecty. I the context ol this matter, the

Respondent arc content to rely upon the view of the authors of Wade, Administrative
Law, that what is required is substantial adherence 1o the principles of procedural
fairness. Thus, one of the complaints by the Applicant that the failure to provide his
schoal records to his counsel betore the hearing, cught not to be scen as breaching the
principle of procedural fairness, sinee the records were, in fact, provided before the

resumption ol the adjourned hearing before the Minister.

In Georee v Secrctary of State for the Environment 1979 37 PP &C. R, 88, the

principle that there must be substantial compliance with the rules of procedural
lairness was re-iterated. In that case, the applicant and her husband owned property
which the local authority wished to compulsorily acquire. A requisition for
information was served on the husband and he provided the information without
advising ol his wilc’s interest in the property. The property was acquired over the
objections of the husband at a hearing which the applicant did not attend. She applied

for an order to quash the acquisition on the basis that her interest had been. 1L was

14



rolised beeause. although she had pot been sern od with the netice of reguisition, she

had been aware ol and had done nothing before the acquisition order was made.

With respect o the submission by Apphcant’s counsel. Mr. Senjor-Smith that the
Ninister erred in Onding that the report cubimitied by the principal pursuant 1o
Regulation 3002)(a). could be an oral report. Ms. Manley tor the Respondentis
disngreed. She cited the relevant part of the regulation which is setout below.
(2) Where the principal suspends a student, he shall Torthwith
(1) give notice of the suspension to the student council and the
parent or guardian of that student; and

(h) make a Repert to the Beard. stating the reasons for the

suspension.

In the course of the hearing by the Ninister, she had heard that submission and the
submission by counsel for-the Roard who advanced the view that there was nothing in
the regulation on its face that required that the report be in writing. The Minister had
agreed with the latter submission and in Respondents’ counsel’s view, there was no
procedural impropricty here. such as (o form the basis af invalidating the Minister’s
decision. In his response submissions NMe. Senior-Smith suggested that there was
support in the Baker case cited by Respondent, for the view that the report of the
principal should be in writing. Applicant's counsel cited addition dicta ol the court
which suggested that procedural fairess would require a writien explanation for a
decision, this presumablz with a view 1o calling into question the ck ol a writien

repart by the Principal pursuant Lo Fucation Regulation 30(2). The triad judoe had

caid there that it was:

including when the decision has important significance for the
¢ when there is a statutory right ol appcal, the duty ol

now appropriale to recegnize that. in certain circumstances,

individual,
procedural
Reasons are required here given the profound importance ol this
decision to those affected™.

0
firness will require a written explanation lor a decision.

As [indicate below, my view is that the written Reasons for Decision provided by the
Minister fulfils the obligation for such a report, il indeed one does exist, for il

provides the Applicant with the material upon which his application may be based.



The third ground o the apolication 1or certiorar b quashi the decision of the Minister
as advanced by the Applicant was that the Minister has breached the rules of natural
Justice and ignored or misunderstood the Fducation Actand Regulations. There is o
ratt el specitic allegaiions which were put Torward as providing the substratum for
this conclusion. These include the assertion that the appeal process and the Minister’s
decision ook nto account irrelevant matters; that Orane’s two written statements
were relied upon; that the decision of the Board was unrcasonable in that it failed (o
ke mito account the fact that Orane had enly been at the scheol for a short tinme and
had not had time 1o be properly assimilated inte the school community:  that the
Minister’s decision was a mere rubber stamp ol the Board's decision: that the
Minister tailed o appreciate the meaning of Regulation 20023(h) in aceepting that thie
report required thereunder. could be an oral one. T have not ady eried to the criticism
as to the reference o regulation 38 of the 1-ducation R.cguialiﬂns as it seems to me that
that was clearly a mistake in reference. (I'here is no cvidence that there was any
reference to the provision in regulation 38 in any ol the-deliberations). Some of these
allegations have in fact been mentioned above. Taken together, thev represent an
asscriion that the Minister’s decision was one that no reasonable decision maker in
that position could have arrived at, and there (e represented an unlaw (ul excreise of
discretion. Counsel 1or the Respondents suggested that the court ought nat o accept
this ground as a basis for granting certiorari and cited the well-known  case,

Associated Provineial Picture Theatres v Wedneshury Corporation (1948) 1 K.13.

223, as the focus clussicas in respeet ol the test of reascnableness. It was submitted
that once the act being called into question was not unreasonable in the sense that “no
reascnable  person could  have  arrived  al the decision™  (*Wednesbury
unrcasonableness™ per Lord Diplock) then it was not open Lo the court to sccond guess
the decision. The court is not sitting in an appellate capacity. It is a court of review .
Thus, says counsel for the Respondents, the dictum of Lord Greene, MR, s
instructive. The learned Master of the Rolls in considering the discretionary exercise
of powers conferred by a statute said:

“Itis true that the discretion must be exercised reasonably. Now, what
does that mean? 1t has frequently been used and is lrequently used as a
general description of the things that must not be done. For instance, a
person entrusted with a decision must, so 1o speak, direct himsell
properly in law. Fe must call his own attention to the matters which he
is bound 1o consider, He must exclude from his consideration matters
which are irrelevant to what he has (o consider. If he does not obey



these rules, he may truly be said, and olten 1s said, 10 be acting
“unrcasonably o Similachy s there may be something so abswed that no
sensible person could ever dream that 1c lay within the powers of the
authority, Warminoton b in Short v Poole Corporation eave the
example of the red-harred wacher, dismissed beeause she had red hatr,
That is unreasonable i one sense. Inancther sense it s taking into
consideration extrancous matters, [ s so unrcasonable that it might
almaost be described as being done in bad faith and, in fact, all these
things run into one another™

Counsel rejects the submissien by the Applicant that it was wrong tor Orane’s
antecedents to be considered in coming to a decision as o whether he should be
expetled. Indeed. 1t was submitted that 1t having been raised by counsel, it was
incumbent upon the Minister o consider those antecedents. Naor, it was suggested.
was there any merit in the submission that the reason communricated by the Board as
to the reasen for the expulsion, that it was in the best interest O'!' the schiool, was ultra
vires. | accept that the Minister’s decision in upholding the expulsion cannot, in any
cvent, be compromised by the fact of a reason given by the Board. It is essentially the
decision ol the Minister swhich is being called into gquestion. This must be the case as
Judicial review does not e where there is an alternate remedy. So the decision ol the
Board could not itsell be subicct of an application for judicial review since there was
a l"ighi o'l'appc;\[ to the Minister. Turther, and in any event. regulation 30(1) implicithy
recognizes the right o take mto consideration of the interests ol the school. 1t
provides that a principal may suspend a student ior up o T davs where the student’s
conduct “in his opinion is of such nature that his presence in that institution is having
or s likehy o have o deuimental clleet on the discipline of the institution™. The
nterests of the school are therefore clearly part of the remit of the principal in making,
i dedision on suspension. [0 is also woerth noting that the exercise of the diserction

depends upon the principal forming an opinion which he bona fide holds

One issuc which the Applicant’s atiorney stressed was the proposition that the
statements made by the minor child ought to have been cxcluded in determining
whether Oranc should be suspended and/or expelled. Counsel had argued that the
Minister's conclusion that the statements were properly considered and that they were
voluntary and not coerced, was “dismissive of the sacrosanct rights of the child”. It
was conceded by counsel for the Respondents that were this a criminal case, that may

have been a more tenable position However, in Mahon v Air New Zealand (1984) 3
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W.LLR 884 Tord Diplodk mthe Privy Council. scemed 10 put the issue heyond
doubt when he distingaished the approaches o the rules ol ey idenee as they applicd 1o
civil or eriminal cases on the one hand, and disciplinars proceedings, on the other. Tle
said al page 814 ol the reports

An imvesligative cnquiry into facts by tribunal ol enquiry is in
marked contrast to ordinary ¢ivil liigation, the conduct of which
constitutes the regular tasks ot High court Judges.

And at page 820, he stated that the rules of natural Justice can:

“be reduced to those two that were referred to by the Court of Appeal
ol Ingland in Reg v Deputy Industrial Injuries Commissioner Iy
Parte Moore [1965] 1 Q.B. 456 ... The first rule iy that the person
maliing a finding in the exercise ol such a jurisdiction must base his
decision upon evidence that has some probative value in the sense

described below. The secend rule is that he must listen (airly 1o any
relevant evidence conflicting with the finding and any rational
argument against te finding that a person represented at e enquiry
whose interests... may be adversely affected by it, may wish to place
before him.....”

Al page 821, he continued:

The technical tulcs of evidence applicable to civil or criminal litigation
form no part of the rules of nawral justice. What is required by the first
rule is (hat the decision o make the linding must be based upon sonme
material thut tends logically to show the existence ol facts consistent
with the finding and that the reasoning supportive o the finding, it
be disclosed. is not logically scell-contradictory.”

I was Respondents” counsel’s view that there had been no breach of wcither of these

principle as articulaled by the learned Taw lord.

IUis neeessary Lo treat with one more aspest ot the Applicants case given the way the
amended Fixed Date Claim Form has been dralted. 1t will be recalled that the
Applicant sought a declaration that the Minister's decision “and by extension the
decision of the 1™ and 2™ Respondents was null and void™ and should be quashed
because it was arrived at by a process which was procedurally fawed by unfairness.
Respondents” reply to this is that the appeal belore the Minister gave the Applicant a
second and “curative” chance with, essentially, a de novo hearing of the entire issue
before the Minister. It was submitted that this would have been su fficient to cure any

defect in the earlier proceedings. This view is supported by the Privy Council case of
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Calvin v Carr (1979) 2 Al LR, 444, case followed in the JTamaican Cowrt ol

Appeal decision of James Zaidie v Jamaica Racing Commission (1981) 18 JI.R

131 (o which 1oreter inogreater detail below, It probably should also be noted, ¢n

passant, that it the Ninisier’s decision is to be cverturned on the basis of procedural

unlairness, Twould hold that that would of necessity mean the reversal of the carlier
|

decizions at the fevel ¢f the school, given my view thal beth are part of the same

Process.

Court's Decision

[n looking at the alfidavit evidence presented by the respective parties, there is not a
lot of dispute over the facts. Rather. the issue between the partics turns essentiably
upon the view which is taken of the legal clleet of the evidence accepted. The
guestions 1o be answered by this court are whether the decisions of the board of
governors and subsequently the Minister, or cither of them, are Mlawed by unfairness
in the procedure by which they were arrived at. In particular, the court must determine
whether there was, multiple punishments; failure o sufficiently detail the “‘charges™
which Orane faced as well as the possible consequences af being found “guilty” of
those charges; a failure o give Orane a chance 1O be heard that is a breach of the cuddi

alteren parteni rule,

Far the reasons set out herein. 3 have formed the view that there has heen no breach of
the rules of natural justice either in the behaviour of the principal and board of
governors or that ol the Minister of Education. | betieve that the communication
between the school and the father of the ehild may have indced been more explicit in
terms of setting out the extent ol the concern the schoo! had with Orane’s behaviour,
Al the same time, it must be recognized that the letters of March 20 and 21, were senl
al a time before the investigation and report required by the Education Regulations
would have been complete. It seems (o me that to have outlined in more specific and
detailed terms what were the “charges™ being faced before the investigation was donc,
may have opened the school Lo a credible charge of having decided, a priori, on the
student’s guilt even before invesligation was done. As it was, the investigation
required by the regulations could proceed in an objective way. | also accept the
submission of the Respondents that the entire context in which the letters werewriten

and the ultimate decisions taken must be taken into account. It 1s therefore quite
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relovant o recall tat the person with whom the schocel had been i contact and
whem the Tetters which are central o this case had been sent, Orane’s father. wis
himsel a principal of a public educational institution. It is also clear from the totality
ol the evidence that Mr. Riley was weil aware ot the problems which the school was
having with Oranc and ol the cfforts 0 have him behave in g more acceptable
manncr: o set rules o which he should adhere and which he failed to do. These are
not extrancous matters, but rather, within the context of a school enviranment, proper
matters o be laken into account. | would cbserve that discipline in the student
population cannot vary with the particular Tamily cireumstances ol cach child. 1t must

be normative.

I alse do not accept that there was more than one peried of suspension or that the
suspension and the deeision [0 expel were ellectively double or triple punishments. In
that regard, the Minister’s interpretation as set out in her decision with respect Lo the
clTective period of suspension commencing on a day after the day at which the student
was at school. is correct hoth in (act and in law. In that regard, [accept the submission
ol counsel for the Respondents as o the consequences ol section 8(1) of the
Interpretation Act. Whatever may have been intended by the writer of the Tetter, 1t s
lo the Jamw as spelt out in that Act that we must look for the clfect ¢l the words uscil.
“The terms ol the repulations also make it clear that the schuol’s principal has o duty
under the regulations o conduct investigations and that he may suspend o student
during the curreney ol those s estigations. 1t must therefore be in the contemplation
ol the rules that the Indings of those investigations may be such as o so endanger the
prospects of proper discipline in the school, that the correct decision is Lo permanently
separate the student from the school. 1 {ind nothing unfair in this procedure. Nor do |
find any basis [or a conclusion that there was more than one punishment. [ also lind it
instructive that in Regulation 30 (1) (a) allows the principal (o suspend a student

where, “in his opinion” the presence of that student js_haying or is Likely to have a

detrimental impact upon discipline in the institution. | believe that the cffect of this is

two-fold: first, it allows for the proper excrcise of the principal’s discretion and
sccondly, it defeats the argument made by the Applicant’s counsel, that expulsion “in

the interest ol the school™ provided an improper basis for the action.



Despite the protestations of My Senior Smith o the contrary . Fregret that [ eannat
avree with the submission that the Ninister merely rubber-stamped a dedision ol the
Board of Gevernors of the school, On the contiany. it is ciear that the Ninister was
punctilious in ensuring thet all matiers of relevance were put hefore her. Indecd, the
first hearing ol the appeal before her, was adjourned in order o allow Orane’s couns!
o be provided with his school records and 1o make additional submissions based
thercon, should that be feund to be ady icable. In this contexst, itis difficult to conclude
that the Minister merely acted as a rubber stamp. Based upon the loregoig findings
ol el | do not belicve that there was any unreasonableness in either the decision ol
e Board ol Governors or of the Minister. Those decisions are therefore not
reviewable on the basis that they are so unreasenable that no reasonable person or

body could have come to them,

Nor do 1 belicve that there was any unfaimess in the procedure in arriving at the
Minisier’s decision. | hold that there was nothing improper in taking into account the
(el of Oranc’s written statements in which he acknowledged his involvement in
unsavoury behaviour, including atempls al reel uiting other students to be members of
criminal gangs, and the attempt to purchase a gun. [ also accept that his father had
been made aware., in sulficient detail. of the things ol which Orane was being
aceused. Morcover, he was given a chance to present Orane’s side at the mectings of
e Personnel Committee and the Board on March 28 and indeed at the appeal hefore
the Minister where counsel was also present. There s, therelore, inmy view, no
unlairness in the processes. therelore. o give rise 1o a rey icwable breach of the rules
of natural justice and particularly the rules relating to being aware ol the charges
being made against one, and the right to be heard. It was the essence ol the
Applicant’s position that therc was “unfairness” by reason ol the breach of the rules ol

natural justice.

In coming to the determination recorded in the preceding paragraph, it is usetul (o
bear in mind, as counscl for the Respondents submitted, that the concept ol
cunfairness” is not a strict and absolute one. Particularly in matters such as discipline
in educational institutions, one has to be cognizant ol the legislation which is being
considered as well as the context. In this regard, it is correct Lo start with the

proposition that, as a matler ol law, a person is entitled to be told the nature of the
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churges that he s facing and be civen the right to e heard, and 0 the case of miners,
Lo ave semeone in loco parentis, put his case forward. (Sce Ridge v Baldwin cited
above.) Given this premise. Dhelieve that itis incumbent upon this court to show why.
cven il T am wrong in saying that there has been no unluirness, the decision arrived at
by the Niinister in the exercise of her independent diseretion. ought net to be

disturbed.

In o paper on “Discipline and Procedural Fairness™ delivered to the University of

New South Wales' School Law Alert Seminar in June 2008, Australian cducation

law specialist David Ford, cxplored the concept of faimess as it was aceepted in
ditterent Commonsvealth jurisdictions. Te characterized the puper as being “about
schonl discipling and  the need © altord students procedural  fairness  when

adiministering diseipline”™. The learned atterney had this to say:

School discipline. or student management as some schools refer to i,
penerally is aimed at providing a safe, caring and happy school
cnvironment in which students can learn and grow, Schools usc
discipline not only to demonstrate that there arc consequences for
unaceeplable behaviour but also (o help their students Lo become self-
disciplined. The consequences of breaking the rules can range from
minor punishments threugh to suspension and expulsion. My focus in
this paper will be the need for procedural fairness when considering,

suspension or expulsion

What is procedural fairmness?
Procedural fairness (or natural justice, as many lawyers preler 1o call
i relers o a body of principles that have evolved o provide fairness
to people who arc being investigated or charged or whe arc the subject
ol administrative action which may adversely alTeet them, While these
principles arc generally becoming better known. 1t seems that. almost
as a result of this familiarity, people arc losing sight ol the fact that
procedural fairness usually means simply observing practical fairness.
In other words, as Young CJ said in IHedges v Australasian
Conference Assoctation Limited: {(2003) NSWSC p. 107 at page
121

DifTerent situations will give rise to requirements ol satisfying

the general principle ol natural justice in different ways.

He continued:

“['airness is not an abstract concepl. It is essentiolly practical. Whether
one talks in terms of procedural fairness or natural justice, the concern

(W)
Y]



of the Taw is o avoid practical injustice. Mason J,in the High Court's

decision in buu_\)\#ul;ﬂ_l&@.lﬂ_ll{ 350t page SE3| . sand:
Phe expression —procedural irness more aptly conveys the
nation ol a exible obligation toadopt tuir procedures which are
appropriate and adapted to the circumstances of the particular

case.
Lo alse said:

The critical question in most cases is notw hether the principles
of natural justice apply. [t ist whal Joes the duty to act fairly
require in the circumstancees of the particular case?

I Ry Governors of Dunraven School, ex p B {(English CA, Civil
Division, December 15. 1999, reported e Times fanuary 3, 20004
Sedley 1.J of the English Court ol Appeal said:
[t is a proposition oo obvious 10 require authority that what
(airness demands in a particular situation will depend on the
clreumstances.

All these Judges are underlining the importance ol the particular
situation when determining the content of procedural fairness. This s
cepecially important in schools where (he circumstances may relate to
very trivial allegations crto very serious ones.

[ adopt as a correct statement of the emerging law on principles ol procedural fairess
in schoal expulsions. the views of the learned author ol the paper. Procedural fairness
s a basic right ol all individue's dealing w ith authoritics. Allindividuals should have
a lepitimate expectation that i dealing with authoritios such as the Ministey ol

ducation, they will be accorded procedural faimess.

Lord Diplock in Council For Civil Service Unions v_Minister For The Civil

Service [1985] AC 374, At pp. 410-411 of the judgment he defined the three modern

jurisprudential bascs of actions for judicial review of administrative action, These he

said. were “illegality, irrationality and procedural impropricty”

He said this:
Bv ‘irraticnality” 1 mean what can by now be succinctly referred 1o as
Mednesbury unrcasonableness’ (.;\SSOCIA'I']C]) PROVINCIAL
PICTURI TTOUSES LTD v WEDNESBURY CORPORATION

19481 1 103 223) It applies o a decision which is 0 outragcous in its
deflance of logic or of accepted moral standards that no sensible

O]
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person who had applicd his mind o the question to he decided could

have arrived at 1t .

ICwiil be elear from my reasoning above, that 1rejeet this as a basis for overturning
he decision of the Minister. 1t is in relation to the third head articulaied by Lord
Diplock that much of the Applicants argument has been dirceted. The learned T
lord had this wsay on that head:

[ have described the third head as procedural impropriety” rather than
lailure (o observe basic rules of natural justice or lailure to act with
procedural Tairness towards the person who will be affected by the
decision. This is because susceptibility fo Judicial_review under this

head _covers. alse failure by _an_adnunisirative 1 ‘[hunul _1o_observe
s that _are expressh laid_down_in_the legislaiive
d_even_where such

stice.” (My emphasis)

procedural rule

istrwment by aviich 1y jurisdiclion is_conije

datlure dogs not involve any denial of natural ju

| am satisiied that under either “limb of suseeptibility™ in Lord Diplocids formulation
of this basis, that is, the failure o observe procedural rules laid down by the
Fducation Act and Regulations, or the demands of natural justice, the application by
this Applicant must fail. | [ind no arca in which the Minister has contravened the
regulations. For example. the reference Lo ssection 387 ol the regulations in the report
of the Personnel Commitiee o the Board of Governors is clearly. as | have supgested
above. an error in giving he correct reference. The report. in relevant part, says:
“After going through the regulation, section 3% under disciplinary action to be taken
against students. the board unanimoushy voted for the expulsion of both students™

The regulation which deals with this is in fact regulation 30 and not 38. 1 have also
already intimated that 1 agree with the minister’s (inding that the report required Lo be

presented under regulation 30(2)(b), consequent on the investigation, may be an oral

report. Nothing said by counscl tor the Applicant shakes my faith in that conviclion.

[Having made the findings and held as | have hitherto stated, there remains one issue
of substance which needs to be explored. That is the issuc of whether, assuming there
had been some unfaimess in the original procedure by the Board ol Governors, that
unfairmess could have been cured by (he subsequent appeal hearing belore the
Minister. What is the curative effeet, il any, ol a subsequent appeal which is not itselt

flawed.
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Mowill he recalled that it was the submission ol the Respondents” counsel that
notwithstanding any breach il natural justice in the initial part of the proceedings. the
court had to laok at the entire procecdines, The eflect ol the hearing ol the appeal was
o provide a de novo opporturity o the Applicant. and thus cure any delect in the

original procecdings. Counsel had cited the case of Calvin v Carr (1979) 2 AIl R

444, That case was considered and applicd ina case in the Jamaican Full Court in the

Ciane of James Zaidie v Jamaica Racing Commission (1981) 18 JL.R 131,

[ sel out in summary the head note of that case and the holdings by the Jamaican
Court of Appeal.

he Applicant is a licensed racchorse traingr and a member ol the
Jackey Club of Jamaica. As aresult ol a complaint made to the Jockey
Club alleging that the applicant had falsely entered his horse for a race

by shodding same with “racing plates” instead ol the approved plates
for the race and in the abscnce of any permission to do so, the
applicant was summoned by a notice stating that he should appear at
the procecdings for the purpose of cnquiry into the allegation. The
notice concluded with an intimation to the applicant that he could bring
all persons who could give evidence relating to the incident. At the
proceedings the report of the allegations were read and veritied and the
applicant made  his  presentation without asking for tme or
adjournment. The applicant was found guilty of corrupt practices and
swarned of1T for two vears,

He then appealed to the Jamaican Racing Commission (which is the
statutory bedy empowered to cutertain appeals from the decisions for
the Jockey Club) which under its wide statutory ponwers rey iewed and
dismissed the applicant’s appeal and confirmed the dectsion ol the
Tockey Club.

The applicant then applied by way of an application for an Order of
Certiorari to quash the procecdings of the tribunals. The grounds ol
(his application include - breach of the rules of natural justice, in that a
proper charge was never preferred; that no evidence was called to
cstablish the primary facts against the applicant: that the applicant was
given no opportunity to reflect on the report betare he was called upon.
an inquisitorial procedure was adopted: and that the Jockey Club had
no jurisdiction o [ind the applicant ouilty in the absence of a specific
charge and adequate notice thereol.

It was held:
(i) the requirement to give prior notice or a preeisely formulated
charge Lo a person against whom prejudicia allegations are to be made
will not be applicable where the person claiming to be aggrieved must

N
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be wssutied o have known or did in factknow what was heing alleged
or what was Hikely o happen w him. I the immm case, the ap pl\w
by virtue or his membership and knowledge of the operation ol the
Clab I;nc\\ what was being alleped:

(i) where there is evidence o show that a person wied by a tribunal
had suflicient time or did not ask for time o enable him o properl
defend himsell azainst the allegations levied against him therein, he
cannol afierwards maintain that there was a breach or natural justice
against him by sech tribunal. In this case. the records and the notice
show that the applicant had suflicient time and that he did not ask for
an adjournment:

(Y SPETE + v s s mn s o s s s ot sk w s 0w me s s e the applicant;

('.'\) any defect in the application of the rules of natural justice by an
inferior tribunal can bhe cured by a subsequent procecding inan
appellate court or tribunal which possesses a clear power of review ol
the entire case or mater. In the instant case the appellate proceedings

ol the Racing Commission being an entire review ol the matter, any
defect was thereby cured: ,

(v) it is a setled principle of faw that a Court ought to consider the
entirety of the proceedings which took place both al the original and
the appellate tribunals before making a pronouncement as (o whether
or not there had been a breach of the rules of natural justice in a matter

now belore it In this case, there had been no such breach.

[ adupt Tor the purposes ¢ this judgment the heldings ol he learned judges of the TFull
Court. 1t scems to me that cach specilic holding is relevant to the instant matter. In
particular, the holdings at (i), (i) (iv) and (v) arc particularly instructive. And for the
purposes of clucidating the Court’s view of the curative nature of appeal proceedings,

1 - . o .
I adapt the 4" and 37" holdings ol their fordships.

| have also Tound o report ol a interesting Malaysian case which, v hile not an
authoritative precedent, nevertheless provides an excellent commentary on the casce,

Calvin v Carr. In Y.I1 Wone v Svarikat ITong Lcong Assurance Sdn Bhd, a

Malaysian Federal Court examined this specilic issuc ol the curative nature of appeal
proceedings which are essentially a rehearing. There, a campany cxecutive had been
dismissed by the insurance company with which he worked on account of the fact that
he was implicated in purchasing wrecked motor vehicles which had previously been
insured by the company. e was not given any opportunity to be heard in his own
defence and the Industrial Court which heard his appeal held that he should succeed
against the company on the basis that he had been denicd a legitimale expectation that
he would be given a chance to be hcard. In the Federal Court of Malaysia the

Industrial Court was reversed because it was held that the hearing before the



Industeial court was an opportunity 1or the matier to be hicard ina fulsome way which

would have negated any breach of natural justice that had hitherto occurred v the

P!'H\"-:

[§

o

I the somawhat lenpthy cite Trom his decision set out below, the judge

Mohd Azmi FCT exaniined the issue of curative appeals in the following way

and their decision was therefore invalid,
appeal committee had no jurisdiction to hear and determine the appeal
from it In rejecting both arguments and dismissing the appeal. the
Privy Council, speaking through Lord Wilberforce after thoroughly
examining its own decisions on the matter in Australia, Canada,
Fngland and New Zealand, held [1979] 2 ALER 440

1 Calvin v Carr [1979] 2 Al ER 440 [1979] 2 WLR 7358, two
fundamental issucs were dealt by the Privy Council regarding the

decision of the steward inquiry which disqualilicd Mr. Calvin as a
jockey for one year, and the subsequent dismissal ol his appcal by the
Jockev Club Appeal Committee pursuant o the Australian Jocl
Club Act 1873, Mr. Calvin’s argument was grounded on the Jact that
his purported disqualilication by the stewards and the dismissal of his
appeal were void on the grounds inter alia. that the stewards had in the
first instance failed to observe the rules ol natural justice or fairness,
and that accordingly, the

A decision of an administrative or domestic tribunal reached in
breach of natural justice was void rather than voidable, but until
declared o be void by a competent body or court, it was capable
of having seme clfect or existence in law and could not be
considered as being legally non-existent. Assuming the stewards’
decision 10 he void. it was nevertheless a decision for the
purposcs ol wan appeal o the commitiee, which therefore had

jurisdiction to entertain the appeal,

There was no absolute rule that defects in natural justice at an
criginal hearing could or could not be cured by appeal
proceedings which had been correctly and fairly conducted.
However, where a person had joined an organization or body and
was deemed, on the rules of that organization and the contractual
context in which he joined, 1o have agreed to accept what, in the
end was a lair decision, notwithstanding some initial defeet, the
task of the courts was to decide, in the light of the agrecments
made and having regard 1o the course ol the procecdings.
whether at the end of those proceedings there had been a fair
resull reached by Tair methods. On the facts, those who took part
in racing were deemed to have accepted the Rules of Racing and
to be bound by the decisions of bodies sct up under the rules,
provided they received fair treatment and a consideration of their
case on its merits. The appellant’s case had received, overall, full
and [air consideration and there was therefore no basis on which
the court ought to interfere.

In the appeal belore us, apart from the crucial question of whether the
Industrial Court was a competent body to declare the dismissal null
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and vord, our main concern was with the sceond decision in Calvin on
whether the defeet i natural justice by Hong Leong could o1 could not
be cured by the mquiry in the Industrial Court,
In dealing with the sceond issue. the authorities seem o show that
there are two categories ol cases at cach end ol the spectrum with
third catepory occupying in between. The [irst involves cases where
the rules provide for rehearing by the original body or some fuller or
entarged torm ol i, for example, rules and regulations ol social clubs,
where the first hearing is superseded by the second body. The second
category 1s where the complainant has the right to nething less than a
tair hearing, both at the original and at the appellate stage.
[Maving regard o the objectives of the Industrial Relations Act 1907,
we o did not sce why the reference under s 20 by the Minister in
dismissal cases could not be considered as falling under the third or
mtermediate category, albeit closer to the Tirst categ: rv as a rehearing
ol the dispute. As stated by Lord Wilberforee in Calvin [1979] 2 All
R 440 at p 447 [1979] 2 WER 755 at p 765:
No clear and absolute rule can be laid down on the question
whether deflects in nawral justice appearing at an original
hearing, whether administrative or quasi-judicial, can be “cured’
through appeal proceedings.

[Lis true that in Leary v National Union of Vehicle Builders [1970] 2

ANER 713 at p 720; 119701 3 WLR 434 at p 443, Megarry J was of

the tollowing opinion:

[Mthe rales and the law combine 1o give the member the right to
a fair trial and the right of appeal, why should he be told that he
ought to be satistied with an unjust trial and a fair appeai?... As a
veneral rule. T hold that a Tailure ol natural justice in the trial
body cannot be cured by suthiciency of natural justice in an
appeliate body.

But in disagrecing with the above statement, as being too broadlv

stated, Lord Wilberforce in Calvin [1979] 2 All KR 440 at p 448:

[1979] 2 WLR 755 at p 766 held:
It alfirms a principle which may be found correct in a category
ol cases: these may very well include trade union cases, where
movement solidarity and the dislike of the rebel, or renegade,
may make it difficult for appeals to be conducted in an
atmosphere of detached impartiality and so make a fair trial at
the (irst (probably branch) level an essential condition of justice.
But to seek to apply it gencrally, overlooks, in their lordships’
respectiul opinion, both the cxistence of the first category, and
the possibility that intermediately, the conclusion to be reached
on the rules and on the contractual context, is that those who
have joined in an organization. or contract, should be taken to
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e Courts must always: 1 think, remember (his: st We arc dealing
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Wwhat then, 1g the powet ol the € ourts? They can onvy intertere W ith an
cxeoutive authority i it be ghown that the authority has unma\'cncd
\\\c law. 18 {or those who assert that the local authority has
\\mvcncd the \d\\ 1 cstabl ligh that propogmon 5t is not 10 be
\5\.\\mad prima facie that mspom\b e bodics, ike the ccal authority in
{his casc will exe ceed their pow crs, but (he court, \\huw\'cr wis alleged
that the local authority has conlray cned the 1@y, must not substitute
isell tor that authority It is only concermed with seeing W hether of not
the pmpos’\\'on s made good. When an execulive discretion is
cntrusted by | parlament o a body such as the local authority in this



case, w it appears b e eaercise o that diserction can enly b
chaltenved i the courts i stricty Timited class ol case. As T have
caid. 1 must abvavs be remembered that the court is not a court ol
appeal. When diseretion of this nature is aranted. the Taw Jecognizes
certain principles upon which that discretion must be exareised. but
within the four corners ol these principles the discretion. in my
opinion, is an absclute one and cannot be questioned i any court ol
law.

In Leht of the toregoing, my order is that the application by the Applicant is Jenied. |

make o order as to costs,



