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[1]  Mr. Aston Reddie, the c!aaman’t. has brought this cla;m for. jud:c:al review: of the
action of the Firearm Llcensmg Au*thonty (the Authority) revoking his Firearm User's



Licence and which was upheid by the Minisier of Nationai Security, the Honourable Wir.

€ Minister). The factual background ‘o the claim is summatized.

THE BACKGROURD
[2] The claimant is a four operator with his operations extending ove

parishes of the island. On October 6, 2004, he was grahted a Firearm Use‘r’s' |

for a Smith and Wesson .38 Revolver. On or around ‘August 18, 2008, arising.out
alleged altercation between him and his wife, he was arrested and charged with sev

amrest his licensed firearm and firearm booklet were seized by the investigating oﬁicer
Sergeant Ainsley McLathly, and submitied to the Firearm Licensing Authority for actior
to-be e_takeh;i-‘-fS.ubseq:,J'enﬂy, all {he;char'g?esfabrciUth'é:Qéihst‘ the claimant in the Hanc")Vér._ ¢
Resident Magistrate’s Court were eventually dismissed-f6i want of prosecution and/or ‘
‘no order made’.
[381 By written notice dated January 19, 2009 issued by the Authority, the claimant
.>was informed: that: his. Firearm: User's- Licence was revoked for what was 'temed his
“intemperate behaviour® The. claimant, through' his then attomney-at-law, objected to
this revocation and. as a result, -filed a-Notica of Appeatto the Chairman of%—the’- Review
Board set up under the Firearms Act (the Review Board or the Board). The gravamen of
_ his grounds of appeal was that he was not afforded an opportunity to'be heard and that
‘in the circumstances of the case, the decision ‘of the Authority was unfair and
" unreasonable as it was made without giving him a charnice t6'be heard and without ary

~ properévidéntial basis. "

-[4] - ;. Following on this appeal to the Review Board, the claimant heard nothing further .
until e received a letter dated July 9, 2000 issued under-the hand of the-Pemanent
Secretary of the Ministry of National Secunty This letter advised him that the Minister,
acting on the advice of the Review Board, had dismiéséd his apblicatioh for r.evieﬁan;i
that the révocation of the licence by the Authority Wasyd;t)héld. : |



B ™ Consequently, on the-18th day ‘of March 2010, the claimant soughtand obtained

eave o siek Judicial Review of e decisionof the Authority-and the Minister: Now, by
an Arfiehdad Fixed Date Claim ‘Form filed-April 5:°2011; he now secks the: following -

paRddleg T LAl

.- (5)-- A Declaration that the claimant has not breached

- Claimante €ase =.x | urssmesy i pelis o gowab snoliag e
[+~ Ttie. claimant -was his. own - historian -ﬂnrol;lgh;4 his. afﬁda\"t and winess
. gtatement filed-in the proceedings. He.was not cross:examined. His evidence is,
“therefore, undisputed. The.main planks of. his case.that.are. of immediate |
-+ snateriality.are.outlined as follows. He does not agree that he iS-;_.Qf:éif.!??mWféte
---behavior. He has never pulled;fhis-ﬁiféahn~tq-»threwa;ténd ok physically. abuse his wife

 gtatement in‘writing to the Authority whan an officer visitéd his’home and his wife

CoA) AnOrdel‘ of Cértiorari quashing the-decision of thie-Authority-wherein his

Firearm User’s-Licence was revoked. on. the basis. of  his “intemperate
behavior” and, which revocation was upheld by the Mi

' An Order of Mandamus setiing dide the ‘decision’ 'of e NMinister and

" ordefing the Alithority to restore and of renew his firearm user’s licence.

(3) + “ADeclaratior hat the-decision fo revoke the Firearm.User's Licence is in

"~ breach of sections 26B (2), 36(1) and 37(A) of ﬁxeFlreanns(Amendment)
Act, 2005- et c R L SR T SR &

(4) A Declaration that the proceedings leading . fo- the revocation of the

Firearm User’s Licence was against the principles of natural jusfice.
,. contravened, or acted

contrary to the Firearms Act.

(6)  ADeclaration that the decision of the Reviei Boatd is'null @hd void.
A7y A Declaration that the decision of:the Ministeris null and void. .
--(8) - A Declaration that in the circumstances..of this __ggsg..gthg:_._idggisipn of the

_ Authortty, the_Board and the Minjster is manffestly unreasonabie and

s (9) U mEmanes

. or -anyone - else:-The pOliCe":OfﬁQeE"‘Wh,Q Seizedhisﬁrearm and..submitted the
report to the Authority was “blatantly wrong” when-he:stated to the Authority thal
he threatened to kill his wife and-'that she fled from the island. He gave a

“siso didT6 the best of his recollection those ‘staféments contained no

sceiisatory information. He harided over his fireéimn-and- ammuiition upon



- request o the=Authority. His licence wae

_fso heard no. ev;dence
had his firearm Ilcence

from. hlm oF anyone on his.behalf. For the pn-n:}d‘
“he has never ‘used hzs ﬁrearm in an unlaWwfil- "manner nor: had he used !t to
threaten anyone HIS apphcatron for renewal of h

granted, he has never threatened to. use his ﬁreann conﬁary to the tesms and__

A"

oondrhons of the licence and he has no criminal conwct:on either in relation te the

ﬁrearm or otherwise.

Case for the defendants

' [7] ' The defendants’ case rests on the affidavit evidence of Mr. Errol Strong,
Chairman .of the Authority and on the affidavit of the Minister given on his own
behalf. From the evidence presented on behalf of the Authority, the following
summary of the matenal features |s made. The Superintendent of Police in
'charge of Hanover fumlshed the Authonty with copies of documents that form
part of a police file compiled as a result of investigation in relation to criminal
chaiges Drought against the claimant. The Authority also conducted its own
investigations. Having considered the information received by these: ‘means, the
licence was revoked.’ Notice of the revocation was given to the claimant. The

“information provided by the police, as well as the results of the Authority’s own

‘investigation, was sufficient to cause’ the Authority fo be satisfied that the

* “claimant is' of intefriperate habit and ought not to be entrusted with a firearm

- ‘and/or ammunition. The' Authority need not receive evidence of a conviction to
detemmine whether a Firearm Users Licence should be revoked. Neither does
the Authonty only revoke a licence issued fo a restricted | person.

f[8] The Mmlster for his part, and on his behalf, stated that the Review Board,
-acting pursuant to section 37A of the Firearm’s Act, submitted to him a written
. report of its findings and recommendations in relation to the claimant in March




doing, he also reviewed the iiiformation forwarded:totie:Authiority by the:police
~ “'as' contairied i Various dotuments Submiitted to* him:“He also- perused “thie
U Riithority’s Invesfigation ™ Report Suimmary “Sheet as: to “the ~Authority’s
lnvestiga‘uon “Having ‘pérused’ all ‘that “inféimiation” and - after “reviewing-the

Authorzty’s ‘decision ‘to revoke the licefice,: he upheld the decisions of the*Board
" Zhd the Authonty as there was su‘ﬁ' cient’ mforma’uon to’cause him to be'satisfied.

‘-’that the clarmant is“of mtemperate habrt and eught not'to be entrusted ‘with a

__firearm. Neither affiants giving evidence for the defence Was.cross-examinéd: ¥

'-2;[9] . {AS can be seen:from the. synopsis of; the ‘parties” respective case,:there'is
i norfactual dispute. It is:quite-plain that the issues that arise for.deliberations. are

e cprimarily issues: of law.. It is-also. clear from: all. that-has; been-said that the

decision to revoke was am‘ved at by the Authority and was upheld by the:Minister
‘wrthout an opporturnty to be heard presented fo the clarmant This is viewed as

" 'the core of the ¢ érn;ianfs"'eomplalnt parhculaﬂy ashe'is assertmg that he has a
ood anteceden ihis’cory as a ﬁrearm holder he has never been oonvrcted and

\These issues of-law;: as ki have distilled: them from the parties’icases:as

=[10].
<z presented; may: convementiy be summarxzed under three broad headings-within
#iw 0 the ‘context: efthe claim for: Judxclal review.: EWRCELLY e fhed siriadaad
e cecinen(i) o f WhisthéF thé decision taken by the: Authonty theReview Board and
oo the .Mmlstertof-r_evoke.-the FirearmiUsef’s Licence in-the =i«

- circumstances:was illegal-and/or ultra vires as:being in'breach of t

.0 s he relevant:provisions of the Firearms (Amendment) Act-as‘alleged.
- s+l Whetherthe proceedings were conducted-in: breach of the 1+ -.:ind
=~ principlesof natural justice. i 4 maob bigd visee e oE e pehs

woriaiii) - o -Whetherthe: decrsron"to Tevoke:the claimant’s licence:was:
' unreasonable in all the circumstances. '

2009. He reviewed those findings and recommendations. In the course of s




[18] In the light of the useful guidance afforded by the authorities on the subject at 5
~--hand, it-seems to’ me- that the groundﬁorjudicial*réview are well-established as théy \
-are vaned To my mind they ought to be..readily. identifiable, however, whatever the
classrﬁcatlon adopted One should be able to pinpoint a ground for judseral revrew once
it exists based. on the gundance afforded by the authontres Itis my vrew however that
given the issues that anse in the instant. case for consideration,: | need not go further

than to commence my investigation into’ the matter with a consideration of the
oonventronal grounds ldentlﬁed by Lord Drplock in C.C.S.U. v t‘mnrsﬁer of Staf:e for

Civii Services

.ANA!_YSESI'_APPIT!_CAHO& OF THE LAW TO THE FACTS

"'['19]' In consrdenng whether Iegrtrmate grounds do ex:st for judrmal revrew of the
"decision in’ issue, I have used as my t' rst pomt of departure a oonsrderatron of the
-legrslatrve instrarnent under whrch the Authonty and the Mmrster purportedly acted ThlS
is essentral because the i nssues of rllegalrty and to an extent, pmwdural lmpmpnety can
'only properly be exp!ored by an examlnat}on of the statutory source from whlch the ﬁrst
'and seoond defendants purportedly denved therr authorrty and under whrch they

burportedly acfed in making a dpmqrnn n munlm l’ha nlolmoni’n ‘;"ca.".‘:': !icer.ce

The Power to Revot'e_ F:rearm User's ch;ence The law

: :[20] The Firearms (Amendment Act), 2005 (the Act). as va!rdated oonﬁrmed and
:' amended_ by the VF‘rearms_ ,._’ahdahon and Amendment Act 2@@8 has brought about.
N _a change rn the system for _among other thmgs .the revocatron of ﬁrearms hoences :
Pnor to the passrng of this Act, the appropriate authority. under the Flrearms Act for
canymg out such functron was the chief of police for the pansh in which the licence

ho!der hved or camed on busmess

[21] ~The Act has changed: that by making ‘provisions for the establishment of the
Authority.as the appropriate: authority undersection 26A. The functions of the Authority
are outlined in section: 268 one of which is the revocation of Firearm: User’s Licences®

(see s. 26B (c)) and another is to receive and investigate any complaint regarding'a
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Authority assumed jurisdiction over the claimant’s case and proceeded o take actzon
revokmg his firearm hcence

100

[22] An. rela’uon to ‘evocatlon of a Flrearm User‘s Llcence sect:on 36(1) pmvndés m so

far as is immediately. relevant to these proceedings: o i

“36. (1) Subject to section 37, the, Authom‘y may rever any. l:cence cemﬁcafe or
permit if-

.. (a)- the Authorily is satlsﬁed that the holder thereof is of mtemperate habrts or of

e o unsound.. mind,..or is oﬂlenwse unfit fo.be entrusted with such a. ﬁreann or

et ,.,;V.,,iammumtton as may be mentlonad ln the I;cence ceruncate or pcr'r'it

[23] ) .Sec'aon 36(2) then pm\ndes in part'} o
“(2) Where the Authority revokes any licence, certificate or psrmit under this
.. section...; it shall give notice. in vwiting 1o, the holder lhereof— . ;
..-(8) specn‘ymg that the Authority has revoked such l:cence, _certlﬁcate or penmt
.(b)..requiring . such. person {9, dehver up. such, licence,. qerhﬁcate or penmt to ihe
...Authorify.on.or befom the day (not. being | less, than. three days aﬂ‘er delrvery of
. such nagfoe).sg_;esfﬁggmgﬁr%noﬂ@e- s

[24] 3 It is qurte ev:dent tnat’me Auuxumy 0y ::lcvumng uis u:a;m“-;nfs H

[T Y




(c) revoking or refusing to revoke any licence, cerﬁﬁca*e or permit: or

(d)... CoaERL e - ' \\\

[27] Section 37(3) then provides that the Minister, upon Teceipt and' consideration of
the reports of the Review Board, shall give to the Authority such direction as he may
think fit. Where, however, the Review Board fails to comply with subsection 2, then the
Minister by virtue of section 37(4) ‘may, hims‘e:l;f,!” i_fzear_j_ and determine the matter under

review. ‘




which’ they had-the jurisdiction to'do legally, ‘propetly and fairly-within-the- ambit’ of the _

apphcable statutory provnsrons that have*conferred ‘on them the authorrty to ack It ls“' PR

junsdlctlon arises. .

Wheﬂter there W3S ; IEIega!:ty' endjar preeedura! impmwrﬁeﬁv mthm the centert of

the legislative framework e g e st o )
[30] The claimant has, in effect, contended under thls head that in the hght of the

statutory.authority: conferred on the Authority, the B Duaru af .d *h, Mmaeter, they a!! acted
in-breach of.th :t‘_,legal provrsrons and _therefore actedr n!!egally when they revoked the
licence: wrthdut a “hearing.and.in the crrcumstances that?’dwey:dld- | find, though, that i ln
examining the first- and;second, defendants’ oonduct, within the context of the Iegrslatlve ‘

framework. deﬁmng their authorrty that this, argument

|mpropnety wrthln the broad meamng of the thlrd head Jdem:rﬁn_ ,_{by Lord Dlp!ock in
C.C.S.U.v Minister. of State.for Civil. Serwc:es Under that categonzatlon a decrsron

is said to-be. rendered: susceptible.. to ]udrmal review. on the gmunds of. prowdural
imnroprietv where the.administrafive. tnbunal failed ‘_tg,..observe procedural m!es that are

[31] As far as | see it, this component of procedural impropriety is closely connected

to thequ stion of iligality in "t‘ﬁé énse that, 'like;\‘r;irﬁfiirégéﬁty; the administiative body
: would be actmg: oontrary to the law govemrng its operatlons “Shd authonty by fallrng ‘to
observe Iawful procedures exphcrtly pmwded for by the statute rtsetf L

The decismn of the Authority ~
321 1 will first exarmine the questlon as to whether it may ‘be said that the Authonty in

revokmg the ‘claimant's ﬁrearm licence, acted rllegally oF with’ procedural lmpropnety
within the statutory framework by failing to afford the claimant a heanng ‘and in the Irght
of all the circumstances of the case. Ms. White, submitting on "behalf of the defendants.
argued that the legislative scheme of the Act does not stipulate that the Authority should

11




conduct a hearing before makmg the decision to revoke a licence issued under the said
Act. She maintained further that this is buttressed by the recourse that.the aggneved
party has under the Act to apply for a review of the Authority’s decision either to the‘
Review Board or directly to the Minister.. According to her, the Authority in revokmg the
licence was carrymg out merely an admlnlstratlve function and had no duty to have a
-heanng ‘before actmg As far'asshe is concemed “therefore, the Authonty acted: Iegally

and properiy wrthrn the leglslatwe scheme : SLCITI T T

[33] In"-s'uppo'rt of this argiiment, counsel relied ‘6n the Full Court decision of Regina
v. the Superintendent of Police for the Parish of Saint Andrew (Central), exparte
Raymond Anthenv Clough (1988) 25 JIR.67.7In that cass ‘N ‘Clough’s firegrms’
hcences were fevoked by the Superintendent foi the parish’of St: Andrew Central, who
was then the appmpnate auttiority under thé Act™ Mr. Clough redeived no’ Teasons for
the revoca’aon atthough he had requested tHe | reasons and‘was not given‘an: opportunity
to be heard. He appealed to me then Minister buf feceived no word as t6 the outcome of
the appeal He then' brought proceedmgs in-the ‘Full-Cout for- an ‘6rder 1o quash the
decision of the Supenntendent One’ of ‘his- arguments was that the- revocation ‘was
unlawful as it was 2 judicial act that must be performed in accordarice with the principles
of natural justlce ‘and 'sihce thosa pnncsples were ‘not obServed in makmg of the
revocation order, the order should ba quashed: :? ' - '

.; [34] The Full Court, led by Wolfe J. (as he then was) in drsmrssrng the motion,
rejected that argument and held that the function exercised by ﬂwe appropnate aurthonty
under section 36 of the Fi irearms Aet was a pure!y admmrstratrve act and did not require
the Superintendent to hear the applrcant or to give any reason for the revocation of the
licences. The Full Court found that the Supenntendent was only reqmred to glve
reasons. to {he Minister'if an appeal was received under the then regulatrons made
under sectron 48 of the Act. The Court ooncluded that Superintendent did not,

therefore act unlawfully

12
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[-gg-]f‘*? Upon “appeal by Mr. Clough to ‘theCouirt-of - Appeal; in the-matier cifer

Raymond Clough v. Superintendént ‘Grevson and Attorney: General 1(1 089) 26

J.L. R 292, the Court of Appeal was to affirm the decision of the Full Court that there

was o duty on the Supenntendent under theAct fo-conduct a hearing at that stage or

to prov:de reasohs. However, on'the issué as 16" whetherthe authority was exercising-a

mere zdministrative function rathér than'a judicial’one to render his action amenableto
Judnc;al review the Court of Appesl (per Carey) had-this to say at pp. 297298; -

CHEE s bemg suggested ‘that because the function exercised by the' appropriate

' authority is administrative and thus the ‘Court could not F judicially.reviewit, such-a

view s wholly misconceived. The modem atfitude-is that judicial-review, that is,

an application for an order of certiorari, mandamus or prohibition;is no longer

- limited to bodies ‘eXercising'sorme jidicial or quasijudicial function but exténds.fo

" administrative proceedings: I, however;- that statement-is to be: understood-to

7 mean that-the Statutory”procedure of the"Act'did riot give' to. the-appropriate

" ‘alithority, the  duty o' ‘héar the appellant “but to-the: Minister ‘then; it -is

unimpeachable.”

[36]1 " It is clear from that dictum, and ‘as advancad’ by Mr:'Wilkinson-on the ¢laimant’s
behalf, that the issue as'to Whether the Autiority's action is susceptible to judicial:review

cannot ‘simply ‘be resolvéd by a categorization”of the act as being ‘administrative :as

distinct from being judicial or quasi-{judicial. It is now well sattied on strong authority tht
i"a"'iéifr"i’i’hi‘S‘t'rat'i'vé *ar:ﬁoh" df a d‘ébisiOn 'maldﬁ"g" body or person ‘is just‘a‘s 'sus’cép‘tible ito

~ there is a duty to act faidy whether the décision rmaker- be:exercising -merely

administrative function or judicial/ quasi-judicial furictions; Failtire to 'do s6 ‘will render
such decisions amenable to judicial revieiw. Ses in this regard; ttie Trinidad ‘and Tobago
‘case, Bari Naraynsingh v. The Commissionsr of Polics; Privy Council’Appéal N&:'42
of 2003 delivered April 20, 2004, as cited on behalf of the claiimant on this point. © 5

[371" This means that'even if the Authority'was canying ott'a merely administrative
act, that does not, without more, end the riatteér in relation to its decision: 1 have to

13



consider whether its action is, nevertheless, ami¢nable to judicial review on any of the

grounds alleged by the claimant and laccording to thelaw. P T —xv—w««

[38] ‘In considering the claimant's claim against the backdrop of the relevant
authorities, | have closely examined section 26B that sets out clearly the functuons of the
Au‘honty as well as section 36(1) under which it exercised its function in revoking the
claimant’s licence. Having reviewed those provisions, parhculady, ‘against the
background of the Court of Appeal's decision in Clough, it is seen that there is no
radical change to the provisions refating to the revocation of fireamm licence under which
the then appropriate authority was to act (the basis on which Clough was decided) and
how the Authority is fo now act under the current regime. The only new feature of the
Act that has been brought about by the amendment is:the insertion of section 268 (2)
which was absent from the principal Act. By that provision the Authority is.given the
‘power “fo-summon witnesses, fo .call. for and examine documents and to do all such
things-as it considers expedient for the purpose of camrying out its funcbons under the
Act.” '

[39] - | form the view, ‘having looked at the whole scheme-of the Act pertaining. to
revacation of a firearm licence, that the insertion. of this provision does not; by its terms,
-expressly. impose any-obligation or. duty on the Authority to .conduct a heanng or.fo act
in-a quasijudicial manner. What it has done, in my view, is-to leave it to the Authority, in
its-absolute.discretion, to determine the steps it.would take and the procedure it would
adopt in- seeking to camy out on its functions under the Act. It would appear that if the
- Authority forms the view that it would be necessary and- expedient for a hearing to be
‘conducted then it could do so. by virtue. of 26B (2) (¢ ). In my opinion, it is by. no means
‘obliged to do so on the.express terms. of the statute. So, I conclude that sechon 268 (2),
‘while.enlarging the power of the. Authority under the, Act; has still not expressly. .cast

upon it the burden to conduct a. heanng before it revokes a Firearm User’s Licence. -

[40] - -When all the. terms of the -statutory regime. for the revocation of the “firearm
licence are broadly considered, it remains quite clear, as it was in Clough’s case, that

14




‘the Act Ttself prowdes for a procedtire 10 beé followed upon the revocation of af‘ili ,nce
“and | part of that procedural regime is for the ‘hearing ‘and ‘reception of evrdence Thrs

___rt derived the authonty to revoke the lloenoe It mnnot |
illegally. ulfra-vires or.with proceduml lmpmpnety ln relatlon to, the leg:sla

'however is not at the stage of the decision of the Authority but at the: stage :0f:a review

‘whére there is an apphcatlon for that to' ba done. 1tis at the review stage that the right o
-a hearing would operate Parliament by expressly providing for a hearing at: that-level,
~and without expressly doing so at the level of the Authority, is taken to have intended

not to cast a legal duty or obl:gat:on on'the" Autherrty to-conducta: heanng before: the
—[41] ““This i$ what' Carey-J:Arhad to say-‘onthis pointin: C!ough at page 297: .

Tt By séction 36 of ‘the Act, " the apprropriate*auttiority is=entitied to- revoke -the
w1 licence -but that power-is:subject fo.a -right. of.appeal, to.the Minister. It is at this
~.¢-+POINE that the, right fo be heard operates for by the Flreanns (Appea s fo the

MrmsLer) Regulatlons ﬂ7 "aggneved perty is ‘able to present his side” of “the
T storyt.. These regulations’ provide that the “appropriate authority” must supply:the
. “reasons for his decision to-the-Minister, - -There-is-no requirement that.the reasons

.- .Should be. supplied o the aggrieved party. by the. appropnate authoniy" In my

| View this is of s:gmﬁcance for rt shows that lhe sta .does not mtend that any

[42] Applylng that observatron to the facts at hand, it can be said that on a oontextual

'”readmg of the F rearms Act. as it now stands amended that there is no real change in
the posmon as to the nght to be heard That nght would operate at the stage where the
”appllcatxon for rewew zs bemg oons dered. Thers i

statutory authory bestowed on . It cannot be said o have filled o obserys procedural
_,_-_rules that are. expressly laid down n the Act _govemlng,_rts_ functrons |n revokmg a

licence. As such, it did, not act outszde the ambrt of thy

_ »sald that the authority acted

15
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under which it exercised its jurisdiction. As to whether it acted unfairly, i.e. within t\| i E |
context-of natural justice, will be considered under that head at the material time but._fo,r\ L 'Li;
R ez ST TR e e 5 - 7 i’!

now under the head of illegality and procedural impropriety as a matter of law, I.:can_ﬁnd !

no basis on which the decision of the Authority to revoke the claimant’s licence should

be disturbed as'a matter of law.

Legality and procedural propriety of the Minister's decision . R A
[44] As indicated before, the Act provides for a right to apply for }ev_i,ew‘ of the
Authority’s decision by the aggrieved party. Under the new regime, there is an
intennediate stage before.it gets to-the: Minister. for his action. Prior to the Amendment,

~the appeal ‘would be" from the.-Authority’s decision to the Minister directly and the

' procedure o do so was presciibed by regulations passed-by the Minister. What the Act
has not .doné is __{o set i.)ut'fin any great detail tha prégéﬁbed'brooé‘dure to be followed
'upgn-- én.appiicgtion to the Review Board. That no'twithsta‘h;d'irié,‘v section 37 speaks
clearly to the fact that upon an application for appaal: done within the time prescribed,
the Board .gréll (and | tz__ake this tobe in mandatory terms) hear, receive and examine

| ew;dence"; and to fQMard ltsﬁndmgs and réoorhrﬁendaﬁéns to the Minister. (Emphasis
added).

1451 The duty of ;thgj._Reyie\v__gpard fo “hg_ar" evidence is not initerpireted‘ Ey me fo be " 
. discretionary. The use ofthewond “shall” serves to import to my mind a mancj_éfé given.
. This s n.conira-gistinction to the “may” used undr section 37 (4) where the duty of the
 Minister is concemed. . 1 condlude that the section imposas on the Review Board an

party aggrieved.

[46] * This raisés the question as to what is 4 *hearing”. An attractive description of

"what constitutas a “hearing™ has been succinctly given by the Iiidian textbos ok writer,

' S.P. Sdthe, in his ook Administrative Law (7 editioh) pp. 188-189. The relevant
~ poition df't.h‘e'péésage,’wméh I Have adépted for thesi purposes; reads: -

© " “Hearing means giving an opportu mity to a person against whom an’ adverse

" action is proposed to be taken to say why it should not be so laken. What .doas



8 —'-‘f'such an opporiumiy mean? It means that the person must-be:given a:notice.asto.
i hiat is proposed to be done.against: -her and why. -Further,.it should . be poss:ble
for her to put forth her say either orally or in writing; she should be able to cross-
examine the witnesses, if any, who might have testified against her, and be able
fo contradict. the allegations against her through such evidence as. may be
‘necéssary. Ifi orderto. be :able :fo do: so, she .must..have access; fo sueh
= ;. documents.as-might have be en used agamst her

[47] S ln R. v. Comtnissioncr of Palics exnam Keith: Pset'erzzlg (1995) 32 JLR

1 23 at page 127 Langnn J(as he thén was) in delivering the judgment of the Full Court
noted m s:m:!ar vein that the mgredsents ‘of a°fair hearing ‘may- be divided in: three-
categones as foilows ‘(1) ‘advance’ riotice”'6f ‘charges oraccusations; (2) right to-sea
fectual ewdenoe in the poesesszon ‘of the deczs:on—mat\er and(3) the- right-to-make

representaﬁono i B R ¥R PHTESG mrtd b, - 1

[48] The Ieglslature by the wordmg of this sestidn-has: moorporated the right of:the
aggne:"ed“party to be fieard and to ba' entttted to'&'fair-hearing:I'take it to:be to:the full
extent ofthe' meamng of the'térm ds’destribad in this wis: foregeing paragraphs: This s
but one |mportant component of ‘the stanidard of fasmess required in matters:of:this

nature where a bndv is mmnnn i ni’ lagef a q:.‘:s ol T e e s Review

Board would have bBeen’ domg.

[49] The statute is clear, ‘and” it“must be takeh to“inean; that it has “expressly _
mcorporated by its terms the right of an aggrieved party to a fair hearing which was,
before thé passing ‘of the' Adk, enshiifed hs 4 pringiplé at commonlaw: In fact; The' Act
is taken to° have moorporated that ‘principle of natii&r Jjustice: which' would have o be
apphed “in any ‘event, inthe' absénte of any’ Iegls!atrve provision in light of the: funcuon
oemg camed out by the Board and by extensnon the Mlmeter i LD R gl

501" * I find that the statute has established;” without ‘qiidstion, that it is afisi the
heanng, lecepbon and’ exammatlon of evidence { ‘all: stated: -conjunctivély rathsr than
disjunc:hvely) that ﬁndmgs and: reoommendahons should be'made by the Rev;ew Board
10 the Minister as fo whether the licance shéuld be" revoked. So; quite: apart frofm the




issues of natural justice and faimess, which have been raised by the claimant, | find that \_
the legislative instrument expressly imposes a duty on the Review Board to conduct a

hearing.

[51] From the evidence presented by the defendants, the.rek,is no indicaﬁbn that any
form of hearing of evidence was held in ‘which the claimant participated following on his
application for review: Furthemmore, there is fo indication that the claimant was served
with the statements of his accusers __.0.,_r. reports fmm the pahce thatwere fgmar_de_d fo
Board or, that, at the very least,-he was a,_dviseq‘;qf_ the gist qf_:__thém so as to give h_im_a
chance fo properly. prepare his case in response and I?O_zsaf_y:.“fhem?fhe.Avvzfisr_wc—,{d_,tg“ggprsé_

examine: wilnesses on-opath.. Neitheu-:_qulhe invited. by the :Bgv,ic:gw Boani!___:to_.:_ m__ékga

submissions as to why the decision ought not to be upheld.

°[52] - The Review Board merely.acted. on documents that were submitted to it by the

Authority (none of -which, incidentally, was.made.upon.oath).even in the face of the
“complaint to:them by: the claimant that he was never given an opportunity to be heard
“before the'licence was revoked. This ground of appeal alone should have pmmptedthe

.

Review :Board fo- carmy -out. the .mandate of .the Act to “hear, receive and exaz__zjv_ihe

evidencs.” Indesd, on the evidence of both sides in this case, the facilities to be in place

for a hearing, and above all, for a fair hean‘ng were not eﬁended to the claiméﬁt b)} the
. / Review:Board when-he applied for review. of thg._.Aq;hg_ri‘cy‘sigegisiqn., e

] ool In the fight of alfthis, | cannot, with &l sincsriy, find that there was any far of

1 | hearing by:the Review. Board Within the- contemplation, of.the law when it acted on. the
| \/ -reports.of the police and the.eAgﬂjoﬁIyﬁnd -Subsequently communicated to the Minister

L] . . .
L | Its findings and recommendation.. In fact, after the claimant's application to the Board,

||| the next thing the claimant received was the decision of the Minister by letter issued

N
L1l i under the hand of the. Permanent Secretary of the Ministry. Up to then, there was. no

\! | | hearing, whatsoever, at any stage before the Minister's Istter.was received informing the

\} ‘i claimant of the decision on appeal.: Carey J. A, in. Clough had said, in speaking of the
. rightto appeal.to the-Minister. (which is no different, in essence, from.the right to make
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~ an‘application for review to the Review Boaird), that it is at that level that the Hoht'ts be
heard ‘operates. | endorse that view, eévén now in the context of the. amended -statute,
and say that' Parliament intended, and ‘atcordingly, made express: prowsion that:a right
to a ‘hearing should operate at that stage-of the system. i\,ot\mthstandmg this, the
clalmant was denr-*d that nght as- e)'pressfy pro\nded by law. RIS B

‘[64]  Failure on the part of the Review Board to afford the ‘claimanit that right to be
‘heard means the Review Board actéd outside the gmbit of the law defining its authotity.
It therefore, for that reason, acted illegally and also with procedural impropriety as that
term is coined by Lord Diplock under his third classification of the grounds Tor judicial
review. It can also be said that by reaching a decision and making a recommendation
* without a hearing, it exceeded its jurisdiction anhd, theréfore, acted ulira vires. |

[55] - It ‘follows logically, then, “that “whén the Board “sent “its “findings ~'and
“recommendations to'the 'Mini'ster,‘thé récomimendation to uphold the revocation would
“by-then have ‘been irmemediably flawed ‘based ‘on ‘thelegally and procedurally flawed

process by which it was arrived at. It means, tharefore; that the Minister's decision 1o act

4!-\
Ton’ fhnf rommmnndghnn u.r{‘hnnf mnrn umnlfl h-:n_:e ‘haan ::—:{::ns:mlg‘, La.nted b’ oo

“illegality and procedural impropriety of the Review Board’s degision-making process.

“[56] *: Furthermore, the Minister, upon receiving the reports of the Réview Board and
-the ‘Authority, oughtio have’ recognized that the law was not’ complied ‘with by the
Review Board since it had failed to hear, recéive and examine evidéncs coriceming the
“rhatter as required by law. The Minister, in exercising jurisdiction by virtue of the same
/Act ‘ought to have been aware of the provisions of the law that govem his fufictions and
jure; ‘the law

'so-ought fo have' besn ‘iindful that at-the’ revicw stage ‘of “the ‘procet
requires 'that there be a hearing. He failéd 1o sée that ‘omission 'oi the part of the
‘Review Board which would have been a failure‘to’ comply with tha éxpress provision of
the'law. ‘Even with that-‘omission, ‘the Minister did' not seek to ‘exercise *his ‘discretion
under-the Act to ‘hear and determine the matter himself. He, lnstead acted on the

talriefj reoommenda‘hon of the Review Board and tipheld the decision:”
y S N
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- [67] .. Ms. While had argued that the Minister cannot be faulted in acting on the advice
.- of-the Review Board:in circumstances, as obtained here, where the aggrieved paﬁy.__(th_e
-claimant)- failed fo- ask the - Minister to- himself hear and determine the. review. Her
t.contention, basically; is thatf the.claimant was of the view that the initial decision taken
by the Authority was unfair or that the decision taken by the Review Board did not
conform with section 37A (2) of the Act, he should have applied directly fo the Minister
_+for the Minister to-.act pursuant to section 37A.(4) of the Act. She aggl.ged that the
~.claimant, in not.doing.so, has failed to exhaust the.remedies available- to him by
.- ~appealing to the ..“ﬁi:_f;iéter.direcﬂy and so for that reason, the Minister cannot be faulted

_+in upholding the revocation.

[58] | have no alternative but to reject this contention of Ms. White - with _ all due
respect. The Act has laid down the procedure to be followed where a panty is not
. satisfied with.the decision of the Authority. The first-fier in-that process provides for
application to the Review Board. There is no provision for a direct -application to the
.-Minister. It is when: the ‘Review Board fails to.comply :with the Act, that:the Minister

_himself may hear and determine.the matier under review: So the Minister, it seems on a
. .strict int_erpretatibn,_can only.come in where the Board fails to act in eonformity with. the
law. The Act does not say the aggrieved party can.go directly or, in-the first instance, to
the Minister. The crux of the matter, though, is that for the aggrieved party to go to the
Minister and ask for his intervention, it would have: to first be brought. home to him-that
. the Board iS_;i,n, breach of the law. If he is not aware of that, then there is no "trigger” '
_event invoking his right fo g to the Minister. |

. [59] . . The facts of this case show that the.claimant followed the meoe.ﬁure for appeal.
_He wrote.to the Review Board.stafing his need for a.review and the grounds therefor.
.-He heard nothing more from the Review Board. He was never-alerted that the Re,view} :
_ Board was considering his application. or had done :so and what were-their findings. In
. fact, the law does.not provide for the Review.Board to give its findings to. the applicant :
_but rather to-the Miriister. In essence, and-In reality; there was riothing to alert the
claimant that the Board was not acting, or. had not. acted, in accordance with the lew
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' before the file had been submitted o ths Wi infster. The next thing:the claimant: heard;,.-.;:-v._.._..-,
after wntmg o the Board was: that the’ MrnsSter had dismissed:his application.and that

the revocatron is upheld HEE

e e e e el b

[60] Thrs shows that the Board did consider the! appealrand forwarded its: ﬁndlngs to

the Mrnrster ‘So the Board by domg S0, Was' ‘purportedly-acting in accordance with the |
Act by bnngrng its fi ndlngs to the Minister:The Minister acted onthat. The. claimant was
therefore not mindful of any ‘hon-compliahiée Wwith ‘the law by the! Board -until-after he
recerved the decrsron that was made by the Mmlster Thrs was not a case where the,

~ T T N T R Tt T :
GONC WisiouUt Rotce 1c e Claimant. it was qmvw dl. WIU]OUI a neanng OT evruence at

any stage Thls__wasr not?\_rvhat the Act contemp!ated A heanng at some stage rs

(See agarn Ciough as wells as Danhar W‘Iliams v The Attomey General’?'the
Mrmster of Natronal Secuniy and the Su ) nntendent of Polrce St. An w
Division (1990) 27 JLR 512). ' et

[62] O Simhgl} ‘beilieile that it is due to fﬁbseioeeision'sfa(eria others)lnwhrch our Courts
have declared that a party has a legal right to be heard by the Minister that has led to
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the express words of the statute being amended and now providing that the Review \

\|Board that is set up to advise the Minister must hear, receive and examine evidence ~ \(/ |

\upon an application for review. The statute, therefore, has left no doubt that the role of

the Review Board, acting as an advisory body to the Minister, is a quasi-judicial one. In
so far as being a- quasi—judfc_:ial body is concemed, it stands in the same position as the
Minister stood prior to the introduction of the Review Board. On the S‘tr__eng__th_ of the

- statute'and on the basis of the authorities examined, | conclude that there js a right to
be heard at the tier-at the Board level in the process conceming revocation of a licence.

[53]  The Minister had failed to ensure that this requirement of law was satisfied by thio
Review Board before he himself made a decision to act on its advice to him concerriing

the matter. By acting on the Board's advice in the absence of a hearing; the Minister

_ matters. The M_inisfé:r; ln order fo act lawfu!ly must uhdér'é_téﬁd' -6or'r:e¢ﬂy the law that
L{Tegulates his decision- making power and must grve "ie'ffé_c';t'fb: it. If he fails so to'do, then
f&acts llegally. 1 find that the Minister's action js not in keeping with a comect

| understanding of saction 37 of the Act and he failed to give effect to the Act. He is,

therefore, held to '-?a;’e. a:ctédf_u'n fowily,”

Qsﬁ?:h in excess >9f the jurisdiction conferred by the Act thersby makmgh:s action uftra
vires. On this basis, without more, the Mitister's decision could be dectared as being

_null and void.
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-+’that My findings as o iiiég‘a‘fity}z’ﬁrﬁizeﬁﬁraliimpm’p"ﬁety-an'df'u:’i?a- vires are wrong In this

CIBGATE S hs Vit 4

o i~y s oo i - b
LR e e = ;

- Whether fhore wes bresch of natural ustics, A0 i et i
- [56], The.substantive complaint of the claimant is that the decisions of the Authory,
| the Board and the Minister. were ammived at it in breach of the principles. of patural justice
or aﬁerafanureon their.part fo act with, procedural faimess. This would fall within Lord
-. :-.;.Dié:"éé':iisi_.third.-.b@ad_.,a&s..-.ag-gmuns?,ﬁerJgdigié!;@viewn., -

CI57 - The ciaimants contention iS it the Authority and the Wiriister actsd Gontiai to
the rules of natural justice and thus unfairy for the following réasens which | have sden
fit to paraphrase. The claimant was denied due process. He was never accorded a

hearingto rébut the allegations madd sgainst hiri: s viay i ver informed of the date

“fora hedring of his appeal at whith time hecousdhaverequested to'be preseiit either in
"'person “or to" be’ fepresented” by ‘counisel“and o make détailed oral “of " writfen

“submissions'in the mstdr Hewis hever given the feasons for fiie feVocation wilh any

‘specificity*that would have alowsd Him'is respond adequiatél of at all The' Authority
“and the :!‘J‘.-fﬁi'été‘ﬁ‘-‘-ca"i-né’*fé“'fhe’if decus:on"by consndenng alis gationis not tested maoourt
of law ‘and*forwhich {Ha* disimant s HeREA. “Thay Hied 4 "Bie o 5550
“adequately, or at'all'the déod antecedent of the elaimant t6 indliide the Fact that he has
never been’ convicted or that he I8 ot restiicied parsbn. For these reasons, the
decision- making process must be regarded as manifestly unfair. ‘

1991 Ms. White, in seeking to shield the decisions of the first.and second defendants
from the verbal attack .of Mr, Wilkinson. on behalf. of. the .claimant- argued: that;the
legislafive scheme of the Act underscores the point that the.decisions in respect.of the
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revocation of & licence (made by-the Authority) or the review of such decisions Of thq
Authority (by the Review Board and/or the Minister) is purely administrative. According Uh

to her it is not quasi -judicial or judicial. As far as she is concemed, the legislative

scheme makes no provision for a hearing' before duri ing or afiétihe decision is faken for

* a Firéarm User’s Licence to be revoked. ‘Shé’ saw' o bréach m ‘the rules of natural

o ;ustice as they vicre upE eld in the circumstancss by the decisii friakers 3C£zng fairly.
* She maintgined that ac‘mg ‘fairly does not imean that there is any need io disclose the

allegations or give a hearing where the detision maker is fulfilling an administiative act

which is ncrtner jUGECla( nor cuasa- Judicial i in nature. For this. argument she cited Ridge
4 mafm iy f‘[ g G“f:j AC ch

[601 . Of course, I must refterate that | reject this, categorization of an act as being an -
agministrative  one as being dispositve, Qf.,;tﬁ?e.gaﬁ.ﬁes‘?i@n,;.__v:,tm_der consideration.
Furthermore, as already noted, | find that the functions of fheB,oéfd,énd the F\finiéter--to :
whom it reports,  fall ‘within the purview . of a quasijudicial. function . rather than

admmmh‘atwe one in so far as the revocation of fi rf‘arms licences is .concerned. They
V thercﬁare had a duty, upon, th° Claimeant's pplication.for review, to act judiciafly which

mmcx: \;_r{{-: ri' fl"if“ rhnv 78 9r~+ mr{ e e e VI L S ' —— .
=t\.&u h v lalu\t =17 l tnl—nﬂhiﬂ 1w [Nai=) zslr'— S e~
B e ==y vie s 2 uurun }r \:

(_oiher hand thist it may. b° Safd io b camying out, pri mezf"ify an. aamzmsrﬁve function
\aﬁief ihan a 1u:1ma! one, nevcr’dktc‘:s haa 8 duty o act fairly even: if not judicially.

7"\

c‘-iv-
=T
)

[61] [ follows foo, as a! cfy een indicated, that merely C,éss%;fég éq éﬂt of a body
as be»ng administrative does not automatically. meen that the right fo a hearing is put out
,the wzndow. lf fazmess drciates usa’t a hwarng be he!d then it ought fo be held. There
can be no ¢et rufes as to ‘what {armess entails;. this ggn.,gﬁ_gy 'Eé._deﬁ@minej from the
CKFCUHS'ES“C&S Of a QWCF\ case. It cannot be laid down then, as,an inflexible rule of law,
that where the function bemg exercised is administrative that the need for-a hearing is

ousted. The law has long gone past this line of thinking.
c.

[62] * I *therefore, accept; as sound, the submissions of coliad for the claimant to the
following effect as' sumimarized: The law is véry clear that the fact that staiute Gives the

discretionary power to revoke the licence of a firearr licerica hofder does not meah that



 the power is to be exercised unfettered by any considerations:. I the body: empe' [

- .put:-forward their case. In administrative. proceedmgs,.,

‘so to do does not act’in accordance with the guidance laid -dowri in the law,:its decrszon

may be held to be null and void.*The ‘Authority and the Minister must act- reasonably,

Efaxrly and accordlng to'the pnncnples of natuizl jus’nce ‘In R Commission for. Racral
E T""ua!rty ex parfe ‘Cotirell and Rothon [1980] -1 WLR 1580 .Lord Lane at p. 1586

;:afi that fhe rules of natiral jastice mezn is that the proceedings must be
;d in a way vr.hrch s fair...fair it el’i the: cm,umeﬁances s om ot et

8. """Natural jusuoe is ‘said’ to be an" expressron used for - descnbmg the: crstcna of

fiprocedural fairness of the administrative process that ensure that decisions are taken

objectively, impartially, without prejudice and after hearing the person likely:to..be

aﬁected One more rule of procedural falmess is that the ac’uons must be acoompanled
by reasons It has been settled by the courts as a general pnncrple of Engllsh common
ﬂ;_‘,law that the rules of natural Jushce are pre—reqursrtes to the procedure that all decision
,___‘,_,‘_makrng authorrhes ought to observe ”The presumptron it is sald is that ‘Pariiament
,could not have mtended to drspense with them and henee on!y when it does so explrcatly
they are excluded (See S.P. Sethe, mm‘mme Law, 7th edn 3 210-211 ) s

_-[64] . The: funetion of the principles of natural justice in, cases. of thts nature has been
‘helpfully clarified by Sathe (supra at page 188), who. noted that in judic:al proceedings
dhe laws of progedure and evidence ensure that the parties get. enough opportunmes fo

of'prooedureand

evidence applicable to. judicial -proceedings are: not. en’urely appllcable, emles of

natural justice constitute the imeducible minimum procedure that must, be observed

[65] It is against this background as to what oonstrtutes natural justice and its import
in matters of th|s nature that I have oonducted my enqurry in the clalmant's assertion
that there has been a breach of natural justloe with the ﬁrst and seoond defendants

coming to.a: decision to revoke: his, ﬁrearm llcence | have once agam elected to consider
firstly the' oomp'emt as it relates to the decision of the Authorty
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The Authority’s decision _ . v L
[66] - The standard of faimess required to be satisfied in these matters in order fo allow

an administrative decision to stand was examined in some detall by the Judicial
Committee. of the Privy Council in Naraynsingh. | think an insight into the facts of that
case would prove quite useful at this juncture. In i\&i‘é‘j’ﬂS[ﬂQ’h the Appellant’s ﬁream]
was conﬁscated after several charges were laid against hxm Those charges lnvolved
bemg in possession of ‘an unlicensed firearm and ammunition. Those charges were
strenuously denied by the Appellant. The charges were d:smlssed for want of
‘prosecution, but the Police Commissioner .(being. the appropriate authority under the
statute), nevertheless; revoked the firearm licence. Before doing so, _however, he had
allowed the appellant to put his account into writing which the appellant did through his

solicitor.

[67] The appellant challenged the Commnssroner’s decnszon on various grounds
including, in_particular, that it was reached unfalrly and wrmout any sufﬁcxent
lnvesttgation having been made into the crrcumstances alleged The clalm falled at first
instance and before the Court of Appeal of Tnmdad and Tobago causmg the appellant
to proceed to the any Councll At the any Counc.!l he focused almost entu'ely on the
faimess and adequacy of the process by which the xmpuaned decision was arrived at,

[68] In determ:nmg the. issue as’ to whether the Appellant had been accorded a fair
. heanng, the any Counc:l in a judgment delwered by Lord:Brown: of Eaton-under-
‘- Heywood csted as belng helpful the dletum of Lord Mustill in R. v Setretary of State
 forthe Home Secre - e Doddy [1284]1 AC 531, 560, L-ord Mustill in dealing
- with thls lssue of falmess case stated the followmg pnncaples that I have distilled and
listed in pomt form for convenlence

(1) --- Where an Act of, Parilament oonfers an admmlsirahve power lhere is a
.. presumption that it will be exerc:sed ln a manner whlch is falr in aII the
c:rcumstanoes . - '

(2) ' The standards of faimess aré not imrmutable, They may change with the

passage of time, both in the general and in their application to decisions of

a particular type.
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The principles of fairness aré'not to be. applied:by rote identically in every.
situation. What fairness demands-is dependent on the context
.-decision, and this is to be taken lnio account in ail :ts aspecfs

- Anessential feature of, the context is the statute Wthh creates the _
- __;dlscrebon as regards both its Ianguage and the shape of the Iegal and v
mmrstrahve sysi‘em within-vwhich the decision is faken:

‘( ‘ ) Falrness will Very often’ require that a person who'fnay be adversely”
Y Yaffected by the decisior will have an: opportunity. to:make. representabons v‘
.-.-.~:0N his own behalf either before the decision is taken with a view fo
g p,,roduc:ng a favourable result or affer it is taken; with a view o procuring
Cts modification; Qrbnfh SETE A hpederigacsid r o bewms  capmcns
E (6) " Since the personaﬁ’ected usually cannot make:-woithwhile representations
" without knowing wilat faciors may weigh against his inferests. faimess. .
~will very oftén require that he is informed of the gist-of the case which-he

- " has to answer.

:"'[69] The Board in‘making the point that the Comrissioner was required to act famy
in the exerclse of his administrative power, considered whatfaimess required and then

“United Klnga’o'

looked at the statutory context within which his discretionary power-fell to:be exercised.
Having done so, their Lordships stated: 9¢ is noteworthy that, unlike the position in the

1,'no’ rightof - appeal lies to the .Court: against any.adverse:decision -

44

'T'GOmpare sectlon ‘44 of the Firearms-Act as amiended.” It means-that.underthe statutory

reglme under which the Commiissiorer was acting in Naraysingh there wasno right of

; ""}appeal to'an appellate body’as ‘exists’ within our tegime. I'must indicate. that this.is a

“‘cntlcal pomt of distinction 1 have bome in ‘mind-in examining ‘the c:rcumstances of the

case’ at hand

[70] The' Board also took into account the particular circumstances pe'cdzliar.to the

+licence holder such as:his age and good antecedent history,.the, nature of the charges
«:leveled-against him and the adequacy of the investigations carried out. Their Lordships
:then; econcluded that the Commlssxoner acted unfairly albeit that he was camying.out.an

-.;;-.»administratwe act. - : gty posgs Bl E A0 e st
B sl One thing that should be’ abundanﬂy Clear-from that décision:is that-a purely

"’f'admlmstraﬂve act can“be struck ‘down on*the grounds of: unfaimess-in-the decision
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making process. What is also important coming from that decision, as we have also
seen coming from our Court of Appeals decision in Ciough is the relevance of the
question as to whether the admlmstratjve power was exercised fairly within the
legislative oontextlfrom which the power_ was derived, that is to say, as regards both the
language of the act and the shape of the legal and administrative system within which
the decision was taken. In Naraynsingh, there Lordships taking that question into
account found that there was no right of appeal within that administrative machinery.

[72] . Itis patently clear from this that our Act is different from the Trinidadian Act that
was under review in Naraynsingh, a point that-cann_o't‘be ignored if the legislative
scheme within which the decision is taken is of any relevance. We know by now that it is
highly relevant.“Our Act does provide for a right of appeal and at that stage gives the
right to be heard to an: aggrieved party. That is -a distinguishing feature between the
circumstances of Naryansingh and the instant case which could impact on the question
of what is fair'in this case. It means the findings and decision of the Bqand cannot hé
. applied ‘stock: and “barrel’ to the. circumstances of this. case because two different

" statutory regimes are.involved.

[73] - Hawng tal'en that into account, and while follawmg the guidance afforded by thelr
- Lordships in-Naraynsingh, | examined the - -special crrcumstanoes of thls case. In so
- doing | have duly considered-all-that-the claimant has urged on:me to find that the
Authority acted unfairly and in breach of natural justice. Those include his good
antecedent, the seriousness of the allegations made against him, the fact that fheréAha‘d '
been no hearing on the merits of the allegations before the decision was taken and that
" the charges agamst him had been dismissed in the Resident Maglstraie s Court.

"[74] 1do agree that there was still no- ventilation of the issues or hearing of.the merits
in court at the time the Authority ‘made the dec:snon but | share the view of . the
“défendants’that a conviction or'an -acquittal in court are not conditions- precedent for the
Authority to act under the Act particularly when viewed within the context of the
~provision under which the: Authority sought to exercise its power. - The Authority had.an
- independent right to. assess the situation and to come to a determination as fo whether
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the claimant could be eritrusted with'a firearti. It is riot bourid at all by the Wsilisof the
- court proceedings’ particulariy in light of the fact that'there had beén no-hearing'on the
. merits: The Authority formed the'view that he' ought-not-to contintie holding a‘fireaimon
the grounds of- what-they saw as‘his “ihtemperaté ‘behaviour.” This is & basis for
arevecatiéﬁ--v-pmvided ‘by law orice the Authoiity, on'a prima facie case:-is sahsf &édthat
 that basxs exists. For there to-have been a‘conviction or for the claimant’ to ‘have been
ff""*’izst declared a restricted person before the Authority could act would ' bé moré relévant

b o other gmunds for revocation under the Act but not under the section invok ed by the

| ‘..:f._,Authonty

[75] 1 ﬁnd on what the Authonty has presented |n support of its case that it cannot be
said that it dld not have a pnma fac:e case upan v hach it oou!d have bona:fide acted.

Carey, J.A. in Clough, agc.m he!pfu!ty ncted (page 283):

- “Béfore’ partmg with this case I des:re to observe that when a Suponnteno’cnt of
" Police is power of revocatzon of a Flrearm User's Llcence he is not requ:red fo
“act Judlaally, he is requ:red to act fa:dy but that does not lnvolve e.'ther hearing

" the holder or gmng htm reasons‘ For aII practzcal pumoses it means havmg a

” .

prima facie case, or actmg bona ﬁde

[76] Stmliariy lnvﬁ’es&ntns%er_:(:ewg‘m‘a&en_v_Londen end E\erth'k"este_, :
_ Com@ny, [1905] AC. 207 it was he!d as expressed in the head. notes, Wthh is

) use |ts statutory pewers bona ﬁde and reasbnably, and If |t so acted rts dlscretron as. to
the mode of achng cannot be lnterfered thh Lool\mg at all the facts _presented. in. this
case I am not |n a oomfortable posmon to say that the c!aumant has satlsﬁed me that:

the statutory authonty lt had I have not found a case. of unfalmvss made out:in, thls;
_regand

[77] Over and above that, | would conclude, that based on the nature of the
administrative system provided by statute within which the decision was made, the

29



claimant was not deprived of an opportunity for relief from this decision. He had a right
_~ uhder.»the statute to have that decision of the: Authority reviewed. The statutory context
Vt-'ithin.. which the. Authority purportedly acted has not-omitted giving the claimant a right
to‘ be._-heard, unlike what obtained in Naraynsingh. The right to be heard would come at
- the review stage. There is thus no legislative omission that would bear adversely on the
‘notion and reality.of faimess that would warrant an intervention by this Court in respect

- of the Authority’s failure to hold a hearing.:

[78] ThlS bnngs forcefully to mind the words of Carey, JA in Clough (p. 297) that: -

“‘Where executive action is concemed, there is a duly fo act fairly. If the Court is
fo infervene, it must be shown that the Statutory. procedure. is. Insufiicient -to
"achfeve justlce and that fo requ:re aodftional steps would not frustrete the
apparent purpose of the Ieglslatlon Lo

_ The statufe by allow:ng a heenng by the Mmlster aﬂ‘er revocatzon by another

official,” prowded a procedure whereby the pnnCIpIes of natural Jjustice, for
'example reasons for the dec:s:on and a heanng, _cou[d be satlsﬁed I am quite
unable therefore to apprecrate where the procedure ln its . sefling. operates
unfairly to the holder of a Firesim llserfs.:___licehoe fo the | poirgt,w{h_ere.,we are called
upon to supply the legislative omission,>" =~ ¢ " T 0T

[79] " To the ‘extent tiiat the statutory funci]on of the Authonty, wrmm the leglsletrve .'
scheme for revocation of a licence under the Act IS ln no way dlfferent from that whlch :
. obtained when ‘the Supenntendent was the appropnate authorrty pnor to the_
- amendment, 1 fifid that the labo a'ecrden "‘of the Court of Appeal s dec:sron ln C!ough.

would apply to the facts of the mstant e ar [ would, ther _‘

sens:bly be drstmgu:shed as‘a’ matter of law Followmg on the
Ifind it safe to conclude that there ‘Was no brea"'h'of the princip ;
the part of the Authority i in revokmg the’ cla:mant’s Flrearm User’e ‘Llcence I ﬁnd that thef
declsmn of the Authority i is quite unassailable on this ground. A
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4 Whether the i mrster’s decreron was in’ Breach of natural justice™

[80] The ques’uon now to be ‘datermined is'whether the: Minister's-decision:1o. upho'd____:ﬁ
the revocatron ‘was unfarr as’ bemg ‘in’ contravention of natural justice- of, othenwise,
procedurally rmproper As already been established, the Review Board did not give:the -
clalmant a nght t6 be heard and’ that has already been found to be: illegal, procedurailyv
lmproper and ulira vires in’ “ralation to the express provisions of the Act. For: that reason,:.
it has been held that the Minister, “acting onits advice; fell’ into-an-efror of law.when-he:: .
upheld the decrsron without giving” the ‘claimiant - a right to-be: heard: Quite-apar,:
however, from the unlawful departure from the ]egrslatlve'framework:--rstne -question of-
the depaﬁure from natural justice. The rules of natural justice would have had to be

applled it there were no legrslatlve provrsron ‘setting-outthe: procedure: to: be-foupwed. e

[81] Of course, the inclusion’ of proceedings before the Review Board is a-new:
introduction to the procedural ‘regime which- would not have been.in-existence when-
cases like Clough and Danliai Williams were ‘decided. ‘It is abundantly clear now;.on-
the unambiguous and literal wording SFthe section, that theré is a duty on the Board to

hear evidence, to receive evidence and fo examine the evidence before makmg findings

which would be submrtted 1 thé Minister (émphasis' ‘added). There can be no: guessing;.
therefore, ‘as” 4o what ' the ' statutory* sdifties of “the 'Board” entail in ‘dealing: -with -an-

apphcatlon for réview. Of cotirss; ‘the “ultimate’ decision on the application-is for-the; '

Minister and it is"for him to ‘advice the ‘Authority as to the appropnat'e"acﬁOn:ftO:-sbeis _.
adopted ‘after the matier had béen revuewed The Board’s tole is thus advisory while at
- the same t:me bemg quast-judlcral W M, e A

[82] - As already indicated, at this'tier of the procedural regime created by the Ack;:
there |s a right of all interested parties, particularly the one to'be most affected by the:
decrsron to have their evidence heard, received and examined by the Review Board. It

is onall the evidence heard, received and’ examined that the findings of the’ ‘Review
Board is o be predicated and recommendations made to the Minister. - '
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[83] The Review Board in- this case, did not hear fmm the claimant foﬂowing his
application for review and-in the:light of the grounds on which he sought the review. The
claimant had specifically stated in his grounds of appeal that he was not given a right fo
be heard by the Authority. By this he was saying, in effect, that he believed he ought to
have-been heard and he wishes to- be -heard. Regardless of that however,- o
opportuﬁity was given to him to be heard at that level. Since the application to the Board
for review is, essentially, an appeal to the Minister, it means the position of the Review '
Board is akin to that of Minister under tha former procedural regime which the courts

have already established as eing Quasi-judicial.

hearing. Again, the Board’s recommendation 1o the Minister. to uphold the revocation
would-be flawed as being afoul of the principles of natural justice.. .

-_must indicate; however, that even if this is read as being.here_ly discréﬁonafy réﬂimier'
than mandatory, the position of the Minister under the old regfme Was the same but. yét
our Court of Appeal ruled that the Minister must act.in accordance with the rules of
natural justice in exercising his discretion, Y e Rl (

decision and a hearing, could be satisfied ”
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[80] Of course, the abservation.and findings of the Court of Appeal in respect of the
Minister's decision in Danhai Williams can be applied with equal force to the dec_ision
of the'Review Board and the.Minister in the instant case. The claimant was not notified
as to the heanng of the rewew and he was not given an opportunrty to participate even
.though his drsgruntlement as expressed on appeal, was that he was not heard by the

- Authority and that there was no evidential basis for the decision. The rules of natural
~justice demands that he ought to have been given an opportunity to be heard. By not
doing so, the Board, and the Minister, acting on its advice, in my view, acted in breach

of the rules of natural justice.

[91] Furthermore l ﬁnd rt necessary to go on to mdrcate that i stnongty beheve glven
‘the nature of the allegat]ons agarnst the clarmant, berng one amount]ng to cnmrnal
conduct, and the fact that there had been no pnor ventxlatlon of the issues in
aocordance with !aw that the nght to a heanng ought not to have been demed by the
' Boand and/or the Mrmster I am fortrﬁed in my vrew by the drctum of Edun JA in Asfon
B l\ane v l‘z’mrster af»_Home Afiairs and Justzee (1975) 13 JLR 1 @9 wh:ch was brought
to my attentron by oounsel for the clarmant. HIS Lordshrp had thrs to wy at pages 111-
112:

“From the facts ln Ihls appeal lhe Mn:ster in heanng an appeal under S. 37 of the
—Act was called upon to carry out a quasrjudrcral funchon Although he had a
_ d:screhon under r 5 of the Regulahons not to perm:t the appellant to appear
| before hlm to put forward arguments ln support of h:s appeal yet because of the
_ personal accusattons agamst the appellant lnvolved in tenns of s. 36 (1) (a) of
N " the Act as the reason for revoklng the appellant’s Ilcences the farlure of the
: 'Mmrster fo glve the appellant an opportum!y fo be heard in defence of those

| allegatrons in my View conshtuted a breach of the rules of natural jushce

92. | do endorse and adopt the wew expressed by Edun, J.A and say that the
~ failure of the Board and by extensron the Mmster in thrs case to give the
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[87] Aeam ‘in Danhai Williams Carey, ‘J.A.,in spesking of Ministerfs-"“}mte in*”ihe

eppeal process, statéd-at page 515:

“The Minister is clearly ¢alled upon to adjudicate, to tiear both sides.and-to gfve a
decision:-He is in-a position: -akin to a judge holding an “inter partes” hearing after
the. grant of an ex parte lnjunctfon Although the aggr:eved parly had no nght io
be present it seems to me he should know the date on which the heanng of the
| apphcatron is'to take p!ace ‘It Will enable’ him to detide Vhisther hie shoiild retain
counsel’to appear. He-may wish-to apply for further time fo submlt further
representatlon :

[88] Wright J.A., in the same case, shared similar sentiments at p. 517:
... ‘The appeal to the Minister invokes the lnterventlon of a tribunal at a hlgher level
o ‘ _mthan the appropnate authonty Acoordingly, to sancbon b'eatment by hlm srmllar

| fo that of the appropnate authonty m wh:ch the appelfant talfes no pert Iabels
the nght of appeal lllusory It would be an ererc:se rn futzlity to enable a person to
appeal and then to deny hrm meanmgﬁll pamcrpabonv 1n lhe resuttant

”proceedlngs Merely to ﬁle grounds of appe
qualrﬁcatrons for a Iteenoe wh:ch Is all he can do &f :
denial that does not come near mee!mg the SpeCiﬁC reasons for the revocatron

al denying : any breach of the

st ag ral

'[89] It was held by the Court of A”p‘,al in Danher btrthems that the fasture of the
Mmster to mform the appellant as to whzen hxs appeal wou!d take pleee and to allow him
v_"to partncnpate |n the process meant that he fau!ed to act Judtczatty or farriy and his

Eidec:sron was therefore m breach of natural Just!oe Thrs decssnon was amved at even
ithough the legns!a’ave mstru ' ent under'\t the Mimster acted dld not make it
mandatory for the aggneved person to be present at the heanng or be grven reasons for

‘the demsron to revoke hrs lloence The Court dealt wrlh the omlssron ln the lnterest of
justice and falmess anht J.A. sums it up nioely when he sald at page 518' :

| "The om:ss:on ﬁ'om the Flreanns (Appeals to the M:nlster) Regulanon requiring

| _the Mlnlster to mform the appllcant of the allegations he has to meet is both

patent and unfo:tunate unless of ceJrse i s thought to be so mherent an

aspect or(sic) of the appeal process as not to require legislation.”




: "7'-agamst hm’consh’{uted a breach of natural Justxce SEEE e Ineen .

t'ihé‘iiﬁﬁai“'analys'%f*"’héi‘fingi“"éld'sely; and 1 hope carefully, ‘considered the
idence, the law and the helpful and enlightening submissions: of counsel on
th sidés; I'do find favourwith tie argumeénit'advanced on behalf of the cia;mant

“% Tise to'the Minister's decision'to disiiiss the claimant’s application for review and
‘o uphold the ‘revoeatisn'of hisdicénce. This ‘fundaméntal breach:occurred at the
point of the intervehtion of tha‘Bsard: and' continued up until the ultimate decision
left the hands of the Minister. This fi inding, 1 think, is of enough gravity to dispose
of the matter on the ground that procedural impropriety resulting in unfaimess
2 has also been estab!sshed as &’basis to ‘distuih: the lmpugned decnsmn of‘the

‘ Mlnlster

“‘Whether decigion -'ﬁni‘é}a‘sdna’bl’é‘*-*‘ PORRRMEIMG T o
QLI say, however, that the’claimant Has also raised:before me, as’ a.ground-for

“judicial review-of the first and second defendarits’ action in’ ‘revoking ‘the-licenes; the

“isstieof unreasonableniess. "1 have; therefore for: ‘compléteness; gorie on to also
__"f’examme that contention“OF course, itis by now well'settied as‘a matterofilaw that the
-“Unréasonablensss that wouldform a basis for ‘disturbing’ the' decisioniri this case must
“be’in the” ‘sense described by Lord’ ‘Greene; MR i/ Assoiiated: Provincial Pictiire

- Homes v. Wednesgbury Corporation, that'is, ‘what has betome: popularly known as -

“Wednesbury unreasonableness.”

[N RS TR .

9517 As already been alluded to“undef the issue of faimess, a statutory body

‘exercising its power by Virtue of statutory authonty mtist do ‘so bona fide did reasonably
- failitig* which its' action is liable to' be-strick down ‘as’ being in’ excess of’ authonty and

unreasnnable (See for-instance Westminster V. London: and’ North West’ Rallwax

et claimanit : Sn- opportunity t6: b :‘eard i ihe light-of the: nature of the allega&ons':

“that there has been a bréach of the rules 6f nistural’ justice in the process glwng'




[6] . However, in Associated Provincial v Wedneshury Lord Greene M.R. clan'ﬁed."

what is meant by reasonableness in these matters.-He indicated that when it is said that

a discretion must be exercised reasonably it means, for instance, that a person

- entrusted with a: discretion: must d.irect:himself-pmpedy_-‘_in;_:la_‘w. In this regard his
-Lordship continued:: - . s kg JE T - .

"o "He misst call-his ownattention fo the matters which he:is bound to consider. He

- '-must-exclude;.ﬁ'om.h{s co‘nsio’erati_onv-.matters_ which are irrelevant to what he has

to consider. If:he does-not obey those rules, he. may fruly be said, and often is

said, to'be acting. “unmas_onably."-,S[miiarIy; there may be. something S0 absurd

that no. sensible persoii-could ever dream-that it-fay within .the powers of the

authority.” ... . . -

197] - Lord Diplock in Bromley.London Borough Gouncil v. Greater Lordon Council
[1983] 1 AC 768 at 821 noted in that case that the “WednesburyPﬁncip!_e"Ahad been
subject to sub-division in the course of argument. He pointed out that it had been
divided in the first place to apply to decisions reached- mthe‘exerc:se of a, statutory
- diseretion that are unlawful -because. it can he shown-that in reachmg the dec;snon the
+body exercising the discretion has acted on an emoneous view of the applicable law. On
~the-other hand, ii%appgggeg fto;-d_vec:s‘_‘ion‘s_,;_that_‘,when looked ,at-objégﬁvely.v__,are;i_so devoid of
--any:plausible justification that no:reasonable body of persons would:have reached such

- decisions. It ssems.to. me having examined. Lord Greene's formulation that there are,

. «Indeed two dimensions fo the unreasonableness one of-which, -at least; would have to

* « existdo rendera degiségn;;amgnable;to judicial review. - .. .

- [98]  In looking at the decision of the Authority in the instant case against the backdrop
.+of-the relevant authorities, | am mindful that-1 am not concemed with: the merit or

demerit.of the decision but, of course, with the process by which it was.arrived at. NoW.
_the Authority; i‘n_-,detgnhirjing-,_ whether o revoke. the licence would have to .take-into
- account the -r_ng;e;ial__pgfd;g it and to actaooordmg to law :goveming .its functions. If it
formed the view that there was reason to -bglievg,_h':gqg that.it; was satisfied, that the

36




accused IS of lntemporate behavxour then :t would be just;ﬁed in taking the decision:ar

would be acting within the ambrt of th s I

[99] The c!a;mant has alluded to What' he is saymg was taken into account and what
Was not In not. havnng any detaxled analysts of the reasons for the dec:s:on tantamount
to a ﬁndmg of fact, | am not placed ina good posrtion to say that the Authonty excluded
relevant matters from their consideration and included irelevant ones. It is the
Authority’s’ decision as to'what'is impottant: to its’ consideration’ unless it can- be shown‘"
that by the law under which it purportedly acted; it ought-to-have taken-those: things
complained of iito account ‘or that it:ought to have excluded others.:The claimant has
not proved that the’ claimant acted contrary to law in:paying regard to- the:information:it
received: As such;1find that the case does notfit: within the first. plank-of “Wednesbury

unreasonzbleness”.

[100] lt follows from this that In order for me to’propetly interfere -with -the ‘Authority’s
decision, the claimant would have to prove to my sat;sfachon that the decxslon made by__

four oomers of lts junsdlchon then |n hlS oplmon the court cannot mterfere (p 231 )

[101] Following the lead of his Lotdghtb’é' 'guidahce | find that there is nothing on the
facts to prove to me that the Authonty acted unreasonably in the ‘Wednesbury sense of .
‘the term As Lom Greene noted and whlch I ﬁnd truly mstructwe o |
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Whether the E’{-Ehister acted reasonahbt ‘
[103] Having faken "info account the princip

"It is clear that the local authority are enlrusted by Perflament with the decision
on a matfer which the knowledge and experience of that authorjity can best pe
trusted fo deal with. The subject matter with which the condition” deals js one

[102] I find that the claimant has not managed to. bring the facts of this case into that
Sphere where it would be legitimate for me to inferfere with the Authority’s decision on

* Department exp. Olahinde 8¢} 1 Ac. 254,rt was stated that g failure tb_ granf_é

person affected by a decision a hearing in: breach of the principles of procedura|
faimess may result in failure fo take into account relevant Considerations. This would, in
effect, amount to unreasonablenegs within the first limb of the “Wednesbury Principle”, If
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“law- statutory as wall as “Commsh Taw= Wwhen they failed - to- give“ihe" 6Eé‘tméﬁf”énv“ :
opportunity to be heard. This failure rendereq the decision not'anly pmcedufal!y'ﬁﬁff
but also unreasonabie as Contempiated within the frst plank of the “‘.“;’edncsbu:ﬁiV
formulation” that is to say, the Board and the Minister failed to call attention to the
matter of holding a hearing upon the application for review that they were botind ‘fo'do

“by law." It ‘stands:to ‘reason that, ‘ultimately, the:Ministsr sctay ‘unfeasonably, and

“therefors; imationally on'this basis, . =~ . - - ORI WO s Ry i

Conclusion
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. make. the fo;tfov‘:i;]gv,d@d&.@ﬁ?ﬂfsz--:@nd- orders. by reference fo the claimanfs Amended

- 1.. Order of.Certiorari quashing.the decision of the Firearm Lidensiﬁg Auﬂwﬁty (the
Authority) wherein the claimant’s Firearm User's Licence was revoked by notice’
dated January 19, 2009 on the basis of his ‘intemperate behavior” DENIED,

..2. Order of ,Certggzaﬁ__.guashmg the decision of the Minister of Nationa] Security, (the
Minisfer)_'df_smi’ssfng the _cEaEmaht’s application for review of the decision of ‘the
Authority and upholding the Authorit)fs:decision fo: revoke the: claimant’s Firearm

User's Licence GRANTED, - -'

-3.. Order of Mandamusordesjng the Authority to.-restore and/ or {o aEEéw the claimant
to renew his firearm users licence DENEED : -

o7 4 A Declarstion that the proczedings by the Review Board and the decision arriveq
“ at by the Minister 16 révoke the claimant’s Firearm Usars Licence stand in
 breach of sections 374 (2) (a) ard $ection37A (4) of the Eireams (Amendment)

- Act, 2005 (the'Act) GRANTED: -+ .o -« T e

6. A Declaration that in the circumstances of this case the decision of the Ministerto .
- uphold the.. revoeation of -the claimanps Firearm Users “Licénce -wés
" unreasonable GRANTED. o S S



_ | n b}:‘y'the Minister to uphold the revogation of
the caxmant's Firearm User’s Licence is ultra vires and, therefore, null and void

GRANTED.

YT

\ 8. A Declaratioﬁ that the claimant has not breached, contravened, or acted

contrary to the Firearms Act DENIED.

9. Damages DENIED

Vm The Minister is required 1o remit the claimant's application to the Review Board
for corFs.deration in acoordance with section 37A (2) of the Act which includes

= hearing the claimant. o

11. If the Review Board shall fail to comply with section (37A (2), the Minister is
required to hear and determine the matier under review, including hearing the
claimant, pursuant to section 37A (4) of the Act.

12. liberty to apply o e
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