SUPREME COURT LiBruany,
KINGSTON '

JAMAICA .

~§€i1(d\,x <;&Ri3LAJ£*

IN THE SUPREME COURT OF JUDICATURE OF JAWal1CA
IN COMMON LAW

SUIT No. C.L. H. 047 of 1909

BETWEEN RAYMOND HADEED PLAINTIF¥ :
AND DONOVAN CRAWYUKD FIRST DEFEWDANT ]
AND . KENNETY SHERWCOD SECOND DEFEHDANT 5
AND HEVILLE ROCHE THIRD DEFENDANT ‘ﬁ
AND FXANETH BROWN . FOURTH DEFENDANT " \\ j
AND CENTURY WATIONAL BANK FIFTﬁ DEFEHDANT {

Dr. L. Barunett anl 4. abdoub for Plainciff
D. Scharschzidt and Andrew Rattray for ist 3rd and 4th Defendants ‘

W. Chin-—lee, ¢.0., and John Vassell for zad Defendant

Miss Hillary Phillips and Mrs. Denise iitson for 5tih Defeudant ff-ji
Tried: 1l2th say, 1989 J/‘ /
CHESTER ORR J. / j“
JUDGMENT “‘ \
tiiss Phillips for the 5ta Defendant has taken a preliminary : |
i
vbjection that the plaintiff has no locus standi. The Attorneys for Do
the otner defendants suppurt the objection. Tne objection is now 1 \
confined to the summons before ne. ' ' \
A brief history of the nmatter is apposite. ) \
The plainciff as also the Ist and 2nd defendants are sharcholders ‘M‘\
and Dircctors of the 5th defendant, a public company carrying on the e \\
business of a4 Coumzrcial bHank. : \\

The 3rd defendant is a Ulrector aud ewployee of the company.
Article &1 of the Articles of Association cf tie company provides

that the number of Directors shall be determined by the company in j

General meetings from time to time,and until so determined, snall be
not less than two ncr more than seven.

Article 9% gives the Directors power to appoint Directors.
There is a dispute concerning ownership of shares in the company.

On tie Gth March, 1509 the plaintiff obtained an Injunction



2.
rcgtraining iusson {(Jancica) Led., froo transierring 34,000 sharas to
any other perszon than the plalntiff.

Un the saue day, the first defencant obtained a simiiar
Injunction against tusson(Jamalca) Led, iu respect of 30,000 shercs and
also restrainiug rir. Blades & Jircetor frow: inter alia, participating in
any action crlculated to changs tie conposition of the Boar! of Uirectors

before the 1 tration of the shares in the nane of the first Jdefecdant.

On the l4th March, 1%8Y%, the Directors with the sxception of
Mr. Blades, at a weetiug of the Board, purported to elect the fourth
aefondant, Mr. Srown te thoe Board of vireciors and removed tr. Henvigues
as Chairman ond appoinced the firgt deiondant, ¥r. Crawford in his stead,
The plaintiff alleges that no notilces were pivan of the inteation to mske
tunse appointments,

The basis of the objection is  that the plaintifi’s case do.s
not fall within ony of the exceptions to the rule in Foss v Havbotilce.

It was subnitted that the plaintiff Jdous net clala an
infringenent of 2 personal rigoo, doer not allege a fravl on tne minority
by the majority, the acts couplained ¢f are not ultra vires tus conpany,
the action wae not & <derivative action and that the company wag the
proper plaintlifs.

The watters coaplained of viz, the eleetion of a Director zand
replacecient of the Chairman were provided for in the Article aud even il
deue 1n auw drrexgular uauncr, werz matters of internal administration.

Dr. Barnett suibwitted that the plaintiff wos not precluded frow
bringing the action. The rule in Foss v Hurbottle huas been subjected
to qualifications, expanding euceptions and reformations.

If the acviomn taken coustitutes au abuse of power or 1s not in
the bona fide interesc of the coupany, or leads to » situation iun which
the justice reguircs, a sharehclder ecau seek the assistence of the Court.

In the instant csse tihe plaintiff sought relief on the basis of
bad faith, ioproper wotive, breach of the company’s regulations ard of his
contractual rights as a member. e submitted that the plaintiff nad a

ersonal clain as well as a right to bring a derivative acclen,
14 %
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Several authorities were cited and reference made to various

text books, all of which I have considered.

In this case; the plaintiff has no persomnal right which he seeks
to vindicate. He himself has not been removed as a Uirector nor does
he allege that he suffered any loss as a result of the actioms of the
Directors.

The dictum of James, L.J. in MacDougall v. Gardiner 13875
1 Ch 13 at 22 is applicable to this case -

“Everything in this bill, as far as I can see,
if it is wrong is a wrong to the company,
because every meeting that it called wust be
for some purpose or other -~ it must be for the
purpose of doing or undoing something which is
supposed to accrue for the benefit of the
coupany. whether it ought to have been done,
or ougit not to have been done, depends upon
whether it is for the good of the company it
should have been done, or for the good of the
coupany it should not have been done; and,
putting aside all illegality on the part of
the majority, it is for the company to determine
whether it is for the good of the company that
the thing should be done;, or should not be
done, or left umnmoticed.

The whole question comes back to a questionm

of internal menagement; that is to say, whether
the meeting ought or ought mnot to be held in a
particular way, whether the directors ought

or ought not to have sanctioned certein proceed-
ings which they are about to sanction, whether
one director ought or ought not to be removed,
and whether aunother director ought or ought not
to have been appointed.”

The learned authors of Palmer's Company Law, 24th Ed. state at
at par. 65-11.

"There are dicta in the cases from the carliest
times that there may be a further exception

of a very general nature to the rule in Foss v
darbottle, mamely that the rule will be relaxed
where the interests of justice so require.

This suggested exception seems to have been
made the basis of the decision of Vinelott J.
in Providential Assurance Co. Ltd. v Newman
Industries (No. 2) but the Court of: Appeal in
that casec stated (in & dictum since the suit
was no lounger a derivative one) that "it was not
convinced that this exception is a practical
test.”
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I decline to apply this tesc to the imstant case.

The plaintiff has failed to establish that the action

falls within the proper boundaries of the exception to the rule

in Foss
v Harbottle.

The preliminary objection is upheld and the summons diswmissed.

Costs to defendants. Certificates for Counsel.

Leave to Appeal granted.
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