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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

REFORE Honcurable The Chief Justice
Honouranle .sy. custige Chester Oryx

Hoaouranle Hr. Justice 0.2, Dinghas
-+

Regina v, The Jdnister of tetional Jecurity and Justice

$x Parte Bryan Svkes - President of
S Duudl‘ of ulmau"f AL NeTLerS

e Attorney waneral
tha uve 1ht'u
Lega

Mr. be
Hles Poriil

dr . ;
Inorid

C:aCul, Mr. #.X.
o Respondents

July 6, 7, 8

BRCCA, v.J. .

on Jduly 13, 1992 we reiused an application forx
Urgor of Certiorari and Proanibition with costs to thoe
respondoents o be agreed or tased. w2 prosised o put

our reasons into writing and this we now do.
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By notlce of motion, an (:Lk}‘;_:.LLC:itl».)n VIS e L

aill Prohdbitlion. The respondents aye the Minister of
mational Seourity and Justice and the Attornsy. Gencral.
A preliminary point was token by the

%

e Court ruled that LOSK was not compeicnt €6 bring the

espondents

LUPREME COURE huiiws w6

28 to the Logal Officers Ascsocliation being a proper party.

application and the Court invited Counsel for the applicantaz

to apply for an arendisent to 2nable the pplication to b=
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By odryan Bykes on his own behalf and

ot LO8A, This application wa. grant.d by ton Soucs
and the hearing proceeded.
Brysan ovkes is President of LOSA, an Attornev-at-law

and Crovn Counnel in the Office of the Rirector of

wmenbars ehmprise leugal officers in the
Puovlic Service of Janaica,
Wayotiatiovas coumencoed between LOSA and the Hinioter

of Hational Sccourity and Justice in relation toe the temas

W

conditicons oFf

Loyment of guch ondicers in the Public Sezvive,
The Legal 2Eficoers withdrew thelr sgorvicges and this resuited

in cie dislocation of the worn in the Jourcs of Jomalisa.

I 2 letter dated 17th Juns. 12972 Zrom the Pemamnsnt

winistry of dational Security and Justioo.

Doy s L, seamen B am L de e ew : L .- ’ ba (Vo Do i omn e Ty mp g Sty o b eg e e vy
Lile apellicant was Informed that Cabinet had doecided that onoo
fod 5

e

a doterminabion was wadoe as to the officers slved

(&0
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in
industrial action then staff Orvder 5.25 was to bhe enforood.
Staff Ordoer 3.28 states
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ana wages oL ofifioew

Lv ln anﬂut}ld ast

o the aay durlng

cagaged in 1nﬂustr1
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The applicant was nlso inforacd tuat the determination
naving now boen made, the dinisitry wuld proceed to make the
necussary aciucticns from the salaries of tihe officers con-

crned,
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ura Bryun Bykes,

:fer Lo your letter deted 9th
Junc, 1 i ing Your encuiry an o whether
or ot fel Y ODroposes Lo o ‘Jvuuctiun
from the salardies 0f acubors of ) ssociation.

;acall that when

; take indueotrial action
Were roine ‘ 2 that o

uctions would
Qs Wiy Worae
dance witn Stafi

C
aade fro ; laries of OEf
engagad in suen astion in aceord

Ty aoT
[ LE SN DA I

Statf OGrxder 3.45 provides zs follows

salaries and wages of officers who
rticipate in industricl action

1y not be paid for any day or
portion of the day ;Jring whiich
they are engaged io industrial
action., "

I also wish to advisge you un 22nd das

’ »aulnut Mucim;& that once & dqthrminatiun wWwasg
e ffivers involved iu industrial

‘rﬂer 3.25 was o bhe onforced.
“av a9 now bezn madz, this
1n1gt 7 iz v iing to woke the NBCLSSATY
weductious from : salaries of thnoe officers
concerinaed for thae month of June.

Yours sinceraely,

Clair Kean
Permanent saecretary.

I

migistry of National Security & Justicoe

yoid indicated that



On raeceipt of this letter, an application was made
for leave tou apply for Ordews of Cartiorari and Prohibition
to quash the Order ¢f the Cubinet and to pronibit the imple-
wentation of the Cabinet's dacision.

The Relicfs sought were

<~/ (1} an Crder of Certiocrari tu rewove into
tihls Honourable Court decisions by the
Cabinet and tha winister of Hational
Gecurity & Justice. dated ragpectivealy
Zdnd May 1992 and 17th June, 13992 con-
teinad in a letter addressed to the 2nd
Applicant Ly the Pennanaent Secretary

of the dianistry of HWational Sceurity
and Justice dated thae 17th June 1992 ;

(4} An Order of Prohwibiticn prohibiting and
preventing the szid Giipister, and such
Qther Ministers in the Cabinet, having
o responsibility for such departments in
(;) which legal officers; members of the
- Legal Officers Staff association, are
employeds cheir servants or agents or
any persons diractly or indirectly under
their control or authority., frax
implementing or giving effect to the
said decisions ;

{3} a Direction that Hotice of these Orders
by leaving sz sealed copy cach with the
Permanent Secretary of the #inistry of
Mational Security and Justice, and ¢he
Secretary to tha Cabinet be deecnad
sufficien® Notice of these Orders.

(\/ The grounds on which the reliefs were sought were

as follows

{1} ataff Order 2.25 of the 8taff Orders mada
by the dinister for the Public Service in 1976
{effective 1lst June 1976} does not constitute
part @i the contract oif cuployment with officers
of tihe pubdblic service {sce Staif Orxder 1.3(ii)).
Therafore, there is no power in the Minister
under tine contracts of eaployment of the members
of tha First Applicant, anc the Second Applicant,
to make the said decision.

(:\ {2) Assuning, without conceding that Staff

- Urder 3.25 can be unilaterally inported into a
contract of employament of szrvice, such import
would be void on the ground that it is unlawful
peing contrary to Section 4{2) of the Labour
Relations Industrial Disputes isct, 1375 and
contrary to s. 18 of the Cunstitution.
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(3) ©Staff Order 3.:25 has no legislative effect
in that it does not fall within Section 3(2) (b)
of the Civil Service Zstablishient Act 1976,
nor in pursuance of a legislative instrument

of any kind whatever.

(4) Having regard to the fact that sick leave was
approved by the appropriate authority in every case
to winich the sald decisions are applicable
the public officers involved were “not rec

be at work? (Scction 4(4) (») of the Laobour

Relations & Industrial visputes Lict) on the
relevant days, and whatever they may or may not
hhave done in connection with the activities of
the first applicant, were permigssible in law.

o unauthorised or impernisszible act was alleged
to have been done by the weabers of the first
applicant within or witho ir workliyy hours.
{Section 4(1)({H) and 4(4) o
and Industrial Disputes #ct

o

of the Labour delations

).

(5) Assuning that the deductions were being
made as a result of industrial action, the said
deductions would amount to a punalty which can
only be imposed after disciplinary proceedings
undzr the Puplic Service wegulations. The
Punlic Service Regulations 1361, relating to the
iwmposition of penalties subsume -

(i) that an opportunity is given to the
officer to defend any allegations
affecting his conduct, before a
decision is arrived at : and made
affective by the Governor General's
Order (See Section 127(4) of the
Congtitution and Regulation 39 of
Public Service Regulationg) and :

{(ii) that such decis

sion is taken for
reascnable causce

[
[4

() The power to make deductions from the salary
of a public officer is conferred on the Public
Service Commission, and the latter has not
delegated such power to any dinister of CGovern~
ment or any public officer. (See Delegation

of Functions (Publie Service) Order 1963;

Public Service Regulationz37(1) (d) & 37(2)).

(7} On any view, having regard to the negotiations

and consultations - precedent to the said decisions,
wnicir are clearly in relation to them, the Applicants

legitimately exzpected that no decisions as taken
aforesaid, would have been taken, without prior
consultation or notification to the Applicants.
This was not done. The apnlicants were thereby
deprived of the opportunity to contradict,
correct or comment on any statement or fact
whnich the said Cavinet or rinister may have
considered relevant, and taken into account in
maning decisions adverse to the hpplicants.

The decisions, in the circumstances, were
therefore made without fairness to the Applicants
and therefore aust be set asid
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(3) 1In any event, cnv o
founded on a coatractual ©
Iy
o

would be a contravenci
wadger Section 18

rights

{(deprivation of property) .
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It was subaitted that the auployment of persoas

in the service of the Crown and the regulatioans concerning
their conduct in such scrvice can only be cxrercised by moer
dajesty acting upon the advice of the Public Service Come-
mission. Tleither the Cabinet nor the Minister of tue
Public Service appoints a Public Scrvant and therciore they
are egcluded from wmaking any deductions frum salarics o
Leqgal Officers.

It was further subaitted that deducticns £roa
saluarics may only »ne @dade under Regulation 37(1L) of the

#ublic Service leyulations 1861. This can only be done

aisciplinary proceedings have peen instituted against tioe
oificer and winere ¢ has been given an cpportunity to Le
heard in defence of any allegation @made against nim in
respect of nls conduct.

t was argued thaoat indvstrial sction could be
termed misconduct and such course of eonduct may be the
subject of digciplinary actiosn purguant to regulations 2d

-

and 29 of the Pubiic Service Regulations 1961, dr. dacaulay
also submitted that LOSA should have Loen given wn
oppurtunity to be heard before the decision woe taken by

the Cabinet, towaver, he was not asiking the Court to

guash the order of the sinister of Entional Security and

Justice.

Georye for the respondents submittad that
the Cabinet hadl the power to make tue Jdecision as to the Lugal
Of ficers Delng not paid. The Public farvice Comaission was

not concerned with emoluments and the non-payment of salary

gt}

for work not performed as this was not o matter for the

Comission.
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He orgued that the Aindstar of Masi ool 2oon: Wby

and Justice was charged with the u=
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Legal Oificers and once a determinarion Jag wode trat thay
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jere on industrial action, the Kinlstry was aatitl-
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deduct from their salary, an amounh wudloh onpresens o he

days for which no work was dona. T oswsh girowaznoosooe
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the principles «f natural justice . nd loeviciaate oo wobae

tion Jdu not aricoe.

Coertain concassiong werno ol oy Sy, nn
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{13 It was coneod
cf the caase,
on industrial

Tor the purooses
sal Officors were

P,

<) the present ‘case related to one oF

contract of empiosvaent ;

v

£3) Thoere were no gtatutory lliitail ne
which prevented the operation of the
common law rule that an wmn¢0]cu was
only entitled to wages where they
hoava baen earned.

=
359
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There are no stactutory l1irzitai.ong
to take the casce out 2f the au.mal
aaster and servant situation g

In the aoumal aster and sorvant
gituaticn, the princiecle of natural
ustio: non ao ~licacion,

Py
T
=
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Ar. Chdn Ste for wae respon savs suomitrad woat the

deduction of ages was o mant 2y SF orevate Ldw o

e

21 the

euployce wasg dissatisfied, ow orolor

- Ty . L
t3oring nn

action for the wages Jdeductodd. He nalso oz oum=ed toat the

Court should nct <xercisce izn discrotdon i o oatays, oo Order

because other proceedings would have ©o be tuken to give the

legal officers relief for non-payment <f salary.

The proceodings were therefore an abusae of the »roce

pas
i

of the Court. He argued that the Judicial review was an
inappropricte remedy, relying on the case of Roy v Kensington

and Chelsea and Westminster Family ¥Practitioner Committee

[19%2] 2 #.L.2. Z39.
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#e are of the view that thic woui.recicr pofore the

Court was not one with rospect o the raymoat oF

(w» the pericd they did not work but was one in reietion ko tho

during thoe couaose ol Lheo conming. M. cacoulay
. P K, (= e e Vo o - iy g g s P S e . . - I e [ .
statnl that Loy the purposas of Lhe cose b concedas that
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1
(v¢ the Legal vificers had taken industrial action, do douont

4

the following fzcts wust have led Counsel o wake this

(L)  Ground 4 which allegel taat the legal
sEfficers had been granted sick leave
was withdrawn ;

Yy Lo ' . up o - ey Ay e " K T e PIP - PPN
(2} oo other ground was put forwarda oo o
T TET S T R B e b . k. L5 - . iy "

wihiy the legal obficuers were absant
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£ N 1 2 T an
SR H e [ WRKES .
Vg - regume T ey ey R T A p T e, Tty . s .
fgels release dated 16ton fwvy, 190 R )

@ At an emergency general meeting this aorning,
manders of the Legal Officcrs Staff association
(L0534} Cecided to write to the Hinistry of the
Pubiic Service seeking clarification 2f the
Guvernment’s proodosals in respect of LOSA's
current salary claims,

This decision was takea in light of the
confusion resulting from different and incon-
siscent proposals coming cut of the dHinistry
of the Public Service and the sinistry of
dational Security and Justice respectively.

[ ooons



T3 £ ghe i e S - P SR BTAT N
Ihe second pross release dated 2000 avw

it would be unusual Lo say the leset Lt 8¢ any Legol

from the diniscry of kudiic Serviee o0
the basis for early restowotion i rormsliby
anl continuation of acgdrintions.

LOSh hopes that Saied clarsfination
. -
A3

LSOGH neabers aerpresssl oo desire Yoy oon
early sattlement of thelr clailm and Qe U Lressed
rcgrcu ae the hardgaip | ‘ P17
menbexrs of the public
situation.

In the meantime .aa bera 7ored Lo cvovas s
cheir protest.

chg_ uxtlc rs heartf

Setooilarion, “

W

a result of talhs
Lapbour yesterday involving
Asgociation (L.O.8.A.) aad egentatives of tae
#“inistyy oFf the Public Serv1 2, Ministry of Hacional
Security and Justice a the ilnistry of Labour, the
genaral memvership of LOUQMGAD voted today Lo rasame
al daties tomQrrow, Hay 21, 28%2.  This resumne
tion is bHased on Lnonueu°s satiﬁﬁﬁction thﬂt B
Sasis for the continuaticn of K
iations has been arrived at,

qudl Of

nox:

qua#~wPL“
Ty o N o~
Mater. N1 Gffice

*

¥
A:suciauionc

) g
§ Staff

May U, 193% °

in so many departments becawxe sick at the a0 time. Zvan

asswalng

that thers

a sick cut, such acti-n coulsd aaount

-3
]

industriasl action: Regina v. Inaustrial vizruses iribinal

¥ parte

Alcan Jawaica Company  {unranox

2

A
[ )

o

officers

eed) 1.i2. 1380

In our view there is clear cvidence that the legal

had taken industrial actioa.

Was the Cabinet competent to tnke the decision

that if it was detefwiined that the levnal officers were on

industrial action;

they were not to be paid for the days thew

were aovsent frowm work 7

/ ¢ Q8 ® 0604
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dr. Macaulay contended thot o Teclsion Lo dedluct
pay can only be made by the Public Sor ofoa Oorreis o,
Appointments to public offices arc mad. Ly ©ho Goreoaor
General acting on the advice 0f the Public Jervice ciumnigs

Therefora it is unly the Public Service Tomndowioi smicoh is

competent to advise on the deductior of o

St

The Jawmaica (Constituticr) drder v oo ool

provide:

LJ
I
&3
3}
ﬁ:
1.

o
©

Punlic Gervies Logulotacr  eontisr.s g in
force. OGegtion o, 2{2).

Fecticon L25(1LY ofF o ot eyl fon of Tondma

@ Subject to the provisions oF thisz Constitution,

pover to make apﬁointmunt“ to public offices aad to
remove and to exercise utaCAOlludfy coptrel ovew
persons ho1”1ng or acting in any such offices is
herebhy vested in the Governor General acting ©

the advice of the Public Scervice Commission. "

Before the Gouvernor-General acts 1n DCCOYGANce
with the advice of the Public Service Conaission
tnat any public officer should be removed or that
any penalty should e imposed on him vy way of dis-
clplﬁnar control, he shall inform the officew

Qf that advice and if the officer then applies for
the case to be reforrad the Privy Counoil, the
Governor General chall act in accordance with
the advice but ghood Lin gags o tle Toivy
Council acoordingly,

rovided
on the advice of
suspend that offic
office pending ¢ hn
to the Privy Council

on may noevercheless
exarcis2 of i

The positicn thexefore is that the Pubiic Service Jomnilgsion
advises the Governor General on the appointments to public
offices, the removal from such offices and exercises
disciplinary‘control over such ¢fficers.

On the cther hand it is the dinister of Public
Service who has the power to constitute orx abolish cffices.
He may also by order determine the emoluments to be attached

to any office.
/ e 2 00 e
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provides

"I.- (L) Subject to the

Conscitution of Jaaalca

nolders -f public offices and

the power to consticute

in the public service gl

st seeant et

- a N PR g s ey
L)l Y ‘L.m.i S VPE S IR S84 L]

r":iijl o Bhe

LT AN

Ly the ddiaister by ocorder,

(2) én orier UNGET

from time o time -

{a) deterning €

officg gpoowific:

(ir)  detormin
attached

()  wake such incidontal

and suppleasental

“inister thinks

without prejuilice
sf the Forcgoi
wuy inclulde

(i} waking in any canocimaus
rkulacin tha ¢
inl

ceg in

crality

LU

ecleln

el 9

[
PR, fo b _\,f
3l WA 1O 11\11:

Pae Public Service deguletions 1961 ig divided into

several parts.

functions of tho Puslic Service Cummission.

with appointiients, Jroamstions and

Part II deals with the appoiatment and

Part III deals

Part IV

with probationary service and termination ¢f appointments.

Part V deals with discipline.

/ eesan



Section 2¢(1l) provides .

Ny
PR A

tha
Srom “crmanent
Haads of Departaen

. 5
WD o

section 37(1) nrovides .

e penaltioes whi
on oan officer against
iplinary char ATTe
“'tm)lJL sinedd

{a) Gismissal g

(i) roduction in ganln oo

{z) deferuent or witnhollding
or increment
Giw a fine 7

fa) reprimand,

a fine is imposad the amount
uch f£ine shall be Jdeducted foom
the ,alary Of the officcer By such
instalments as saay be spocified at
the time the nenalty is L

%

posed,

This saection providas foo the penalties which muy be

imposed on an 2fficer againzit wiom a Jiloo

chavge hng

been establisihed, dhore

may be deducted from the salucr of b

Dueas industrial aconon

disciplinary proceedings ?  Is the Punlic seivic:

ampowarad to Joecuet pay where tne oliidcer haw Cied dadustrial
action ?  Tne senalties that can e iaposed wnfer s. 37(1) <
not include a deduction of salary. ¥For any of the penaltices
to be impused, there raust first be a charge and a finding ¢f
inisconduct on the part of the osfficer. The Legal Officers

have not been charged with misconduct.
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o e o Py [ - e, T
aotel Pour feasons Ltd,

A, dacaulay submitted thar i F ar officsr takes
L ] N S ‘o b - o g . . . ) B
lundustrial action, ae may Lo reporied fox

PR . K o
TOX LSOO CT ana

the Public Service Commissiorn woul .31 Le eoanuwerar €O

concuct disciplinary procecdings and 17 wlscondu~i bas baen
established, iupose one of 4o peraits Srovided for o in

S, 37(1) of the Tublic Servico Roegul

ationg.

Y

In our view there is noe vl

P

C.h. 4/1934 . &

nowever, unlawifuel for emp.

takes industrial action, he is wuot Joing eny thing which

is unlawful nx illcygal, Bow can he then be said to

”
e

guilty of misconduct ?

@wnloyee may however suffer the loss of pay

P

for the perioud during which he swas on industrial astion. It

-

s well settled lnw that where an employee takes industrial
action, his cuployer is entitled to refuse to pay bim for

the period during which he was on industrial action

stegina v. Industrial Disputes Tribunal Ex farte Paluce

i ¥ 43717081, Februany.

. 1982,

[Ewyiuipe

Councli

by e defendant

Council 2 Superintendent zwagistrar of births, <deaths and

marriages. dis normal working week oonnisvod of 37 hours

including three nours on Saturday sorning, woiebh sas the

1

most popular time for civil weddings. mothe instructions

of his Trade Union, the Plaintiff took industrial action and
refused to conduct weddings on saturaays. It was eld that
an eployee’s right to remunération Aepended on his doing or
peing willing to do the work that he was caployed to Jdo and
. ,

if he declined to 4o that work, the employer need not Day

him.
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at page 733 Lovd Bridge of darwich

18

"If an yloyee refuses Lo
- duties which can be reguizad
(WJ his contract of servinc, .
entitled to refuse to accer
performnance. The anitﬁ;

'urlng any relevant pario’

ditions obtain, is u:nshfy
were vefusing to wook av o
thb c“utlal Gue st1 n of E

a croocrtion of el
(:ﬁ ; .

o Wy Loris, the ponchraci
authorities under taxbn
fricend Lord ol;vbr Ap’
on that

ot analvsis seam to mne to lead con-
vincingly to an m¢h;rmative oy
99

g
GReStLlun,

l,-l-

Lord Yemplemon at saye 504 states .

Sy Lords, industrial act
in conjunction thn all
workers, declin to W
wurh 2ffic 1putlg in 2a
SE ‘

Gu

) : (;si.')ja.':t
the emplcy
JAG Or LmOrove
utﬁ@ raguirements
corescntatives.
uhlwh consisis

CoNG

DIt mﬁvddil

Phe form of

declining to

industrial

TO WariK

including &l

“_.)..‘Lss..‘._n*_.:.f:]: T

on

empxgyw

action touk thoe form of

efficiently on Saturday

inconveniencing the Hublic

. the claim ©f his union Iov highes

L& ‘ Industrial acticn iz an eiffZoctive ‘

- of emmn :ing the bargaining nower o0 tue
Wworkers® representatives. "

P
-d wd d

i fomz ul*".'

G
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And

at

16

Dage 897

take manv LurAg &n@ hat ¢
of industrial actiun w1l_
and thligations of the
industrial action on tho
response ¢E the enpliover. ; 5 L L AVEY
I take the provisicnal «<iow that on orico_iole
a worker who, in cun;u~ut witin b i
i AvE il o I declines ©o "
ondect of harming hi
encitiad to his wases
if he Jeclines 1o wors
wq~sg indugtiial action
"going slow® indFlicts
¢ @ incalcouia
oat tho

g e
R

Gama e, \
the worker is
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The determination having been made, the Ministry
would be entitled to deduct from their salaries an amsunt
which represented the period for which no work was done
due to industrial acticn.

In any event, the anplicants have concaded that
for the purposes of the arguments, the legal cfficers had
taken industrial action. This can only mean that having
80 acted they were nct entitled to be paid for the period
during which they had not worked.

Is it therefore necessary for ony  Jdetermination
t0o be made by any other perscn cor Lwody ?

It is not disputed that these legal officers were
repeatedly informed by the Ministry that deductions would
he made from the salaries of those legal officers who were
planning tc take industrizl action in the event that such
action was taken.

dr. Macaulay submitted that the legal cfficers
should have been given an opportunity to be heard by the
Cabinet before making their decision and that this opportunity
to be heard was never given to them »y the Cabinet. It was
submitted that the opportunity to be heard can only relate
to the Cabinet's decision and that this submission was not being
made in relation to the decision of the Minister on the 17th
June, 1992 having regard to the second paragraph of the
letter of the 17th June, 1992.

#r. Macaulay further submitted that the legal
officers should have been yiven an opportunity to be heard
as to the determination to he made and this determinatiocn

was as to whether what was done was industrial action.
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It is to be observed that the decision of the
Cabinet was not a determination as to whether there was
industrial action, but a policy decision taken that if it
was deﬁermined that there was industrial action, the
officers were not to be paid.

The determination was made by the Ministry of
National Security and Justice and in those circumstances
there was no obligation for the officers te be heard hy the
Cabinet. Having submitted that it was not beinyg suygjested

that they should have bean given an opportunity to be heard

by the Ministry of National Security and Justice, the question

of being given an opportunity to be heard hy the Ministry
does not arise.

We are of the view that in arriving at their
policy decision, the Cabinet was exercising a discretionary
power and in such circuwastances, there was no entitlement
by the legal officers to he heard.

The Cabinet as the principal instrument of policy
for the Government of Jamaica, had the authority to make
the decision which they did.

For these reasons we refused the application

with costs to the respondents to be agreed or taxed.

I agree.

BINGHAM, J.-

I agree.




