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SUPREME G uti&u,bdg-:g.,sﬁﬂkis
KiraZsSTON
JaMaia

IN THE SUPEEME COURT OF JUDICATURE OF JAMAICA
TN MISCELLANEQUS SUIT NO. M. 44493

IN THE FULL CCGURT

Befgre: THE HON. MR. JUSTICE THECBALDS
THE HON. MR. JUSTICE BINGBAM
THE HON, MR, JUSTICE LAMNGRIN

Rsgiva ve. Superintendnut of Bwisons Generdt. Panitentary
Ex pante Richiwd-Dilay..C 1. .

Lord Anthony Gliford Q.C. zand Patyick
Bailey for the Applicant

Lloyd Hibbert Senior Deputy Director
of Public Prosecutions for the requesting
State

Lackston Robinson instructed by The
Director of Statz Proceedings for
The Superintendent of Prisoms.

Hearing on November &, 9, 10 and 12, 1993

Reasons_for Judgment
i

BINGHAM J.
In ¢his matter the applicant by Notice of Motion dated 24th Mexrch, 1993
sought by way of a HWrit of Hobeaa Corpus to quash an order of the learned

Resident Mogistrate for the parish of St. Andrew committing him to the General

Penitentary to awalt an order of the Honourable Minister of Naticnal Security

* and Justice that he be extradited to the United States of America to stand

his triel or certain cximinal charges incliuding Murder.

This application was herrd by us over a period of four days at the end
of vhich we dismiseed the Motion. In a brief oral judgment delivarad at that
time we prowised then to put our reasons for coming to our decision into writing.

This 18 now a fulfilment of that promles. e
The statemeni of the grounds upon which this application was hased were:=-

%{1) That the learned Kesident Magistrate ezred in law in holding
that there was sufficient evidence to warrant the trial of
the applicant fcr the offence of Murder, and thkareby in
ordering that he be extradited to the United Stotes for

that offence; and in particular:



(2)

(3)

(a) The United States govermment relied wpen the affi-
davit of a witness Diomne Lewls, who Ly reason of
her previous testimony in the same mattey wzs mani-
festly a wiltness vho was uwnworthy of halief ir so
far a8 che implicated the applicant in the cffence

of Murder.

(b} The evidence of the said Diconne Lewls, token st the
kighest, was not gufficient to prove tha% the appli-
cant commanded or procured or was otherwise a party

to a Murder.

(c} The cvidence of Harold Taylor, alsc relled upon by the
United States govermment, was too vague and too deficlent
in particularity to be a oroper basls for finding a prima

facie case of Murder against the applicant,

That the learmed Resident Magistrate erred in heidipg that
there was sufficient evidence to warrant the applicant’s trial
for offences of distributlon and possession of ecoscaine, and

in particular the evidence adduced did not pyove that the
appiicant had committed those offences *ad charged against .
him in certian counts of the indictment of the United States

Grand Jury, %o wit Counts 9, 15, 23 and 29,

That the applicont might, if he is extradited be denled a

fair triel."

At the commencement of these proceedings a fourth ground was added. This

was as follows:-

"(4)

That the accusation against the applicant has not beezn made
in good faith in the interest of justice. In particular,
the central accusing witness on the charge of Murder and
kiduapping one Dionne Lewls, has testified falszly in order
tc obtaln a light sentence for hetself and not in order to

assist the Court with the truth,
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Therefoxe, 1t i3 regpectfully submittned that it would be

unjust and/or oppressive to extradite the appliicant.”

By way of supporting the grounds filed affidavits of the applicant, one

Elissa Krauss, Thomas H, Mcgill aond the witaess Dicnke Lewle were filed.

An affidevit from Mr, Thomas Suddath Jnr., ae attoxney-at-law and Assistont
State Prosecutor who practices law in Eastern Penmmaylvania the aresn ir vwhich
the trial of the applicant is ocheduvled to take place, was filed in reply by

the respondents.

The affidavit of the applicant in so far as it is relavant states:-

"I Richard Daley being duly sworn make cath aud say as follows:-

(1) I am presently detained in custody by order and warrant of
the Resident Maoglstrate for the parisiv of 5. Andrew, who
on 12th March, 1993 ordered that I be comuivted to custody
to aswalt my extradition to the Umited States for the offences
of Murder, kiducpping, couspiracy to Jdistyxibute cocaine, pos-

sesgion of cocalue.
(2) That I am izmocent of all these charges.

(3) That I fear that I will not receive a fair trial in the
United States Court owing to the prejudice which is present
agaiost black people in general and Jamaicany in particular
and I wish to present new evidence to show the axtent of

 suck prejudice iu FPhiladelphia and the inadequocy of the

legal safeguvards against such prejudice.”

Of the four grounds filed Ground 2 was abandoned at the outset and nothing

further need be said in that regard.

As later events proved the argument of ccunsel for the most part focussed on
Ground 3 vhich may conveaniently at this stage be referred to as “the fair hearing”'

grouud. This was the main ground relied upon by the learned coumsal foe.the.spplisant..

1 shall now proceed fo deal with the three remnining grounds filed in thé

order in which they were considered.
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Cround 4 - The Fresh Evidence Gzound

Learned counsel for tha applicant sought to adduce fresh evideunce with a
view to establishing that Dionne Lewisa, n witnass for the State in certain
criminal cherges preferred agaiast co—accused rersoms chorged alcng with the
applicant had entered into arm arrangement with the prosecution which hed as
its objective her testifying agaliuet the epplicant in exchange for her
recsiving a lighter semtence. In this regord reliance was plécad by counsal
upon an affidavit sworn to by Miss Lewis that her testimony given at the
trials of‘theae accused parsons as well a3 that given at the extradition ha#ming
before the Resident Mogistrate in so far as it sought to incriminate the appli-

cant, was not worthy of belief.

An affidavit sworn to by Miss Lewis supporting this contention was sub-
miteed by learned counsel for the applicant. Thip a2ffidavit in so far as it

1a velevant reads as follows:~

"(2) That the matterza that I hsve alleged ogaiunt Richard Desmond
Anthony Doley {(also inowa es Richard Puul Doley) are false

and 1 hereby withdraw those allegations in thair entrirety.

(4) That at the time of giving the sald affidovit I was confined
in prison in the United States of America for murder of
Edvard Dixon and I was given life sentence. The Pennsylvania
pciice authorities granted me om opportumity %o plea bargain
8¢ a8 %o reduce the sentence from life, Througiout the pre-—
pezation of the sald zffidavit the police representatives
dictated the matter they wanted included iz the affidavit
and whatever thoy dictated to me I went alcug with it in an
effort to have my life sentence reducod ond ac as to get out

of my predicament.

(5) I lied when I made the allegations against Richard Anthony
Daley so as tc galn zn advantage for myself. My life sentence
was reduced to 6 to 15 years. I have since becn released from

prison and have returned io Jamaica.
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(6) That & epecifionl}y state that Richard Desmond Anthony Daley
gave no order to murder Edwavd Dixon or anyone as alleged
in the said affidavit or at all, and I never heard Barrington
Claika, Anthony Johmsor or anyone admit that they had killed

Edwerd Dixon or anyone.

(7) That at no time did I know Richard Daley to operate any drug
orgerisation and I was never involved with him in any activities.”

It is importent %x note that this witness whosa affidavit now sought to im—
peach her deposition had at two previous trials those of Barrington Clarke and
Anthony Johnson who ware charged om the same indictment with the applicant, as
well as ot the extrzdition hearings before the Resident Magistrate for St.

Andrew had given aviderce implicating the applicant in the offences for which

the extraditlon order is now sought. She did not swenr to this latter affidavit
until after the extradition hearing was concluded. Tha reason, which she proffers
for her change of hesar: is that “she lied to implicate the cpplicant while sesking

to gain an advantoge for herself by obtaining a reduced sentence."

In this regard the affidavit which was sworn to after these present pro-
ceedings had commenced and had been adjourned for this later hearing date, raises
a number of ilssues i fact touching upon the conduct of the witness, a matter
which properly davolivss upon the trial Court as the sole tribumal of fact and not

this Court to deteruwiue as to whether:-
(a) Her testimony at any of the earlier hearings, at all
of which her testimony was given with a marked degree

of consistency was truthful.

{(b) Wwhethor she 1s in fact lying as to what she now depones.

The evidence contained in this latter affidavit of the witness Dionne Lewis
and sworn to on 23rd September, 1993 was rejected, however, having regard to the
fact that the evidence contasined therein had emerged after the order for committal
by the learned Rosident Magistrate. In any event as it ralses questions touching
upon the credibility of the witness even if it had been material available at the

extradition hearings hefore the Magistrate it could hardly have effected the con~




clusion to which ghe came. Thic is so »s such issues are inherently matters

falling for determination by the Court of trial snd not the Magistrate.
(See R. v. Golbralch [1982] 2 All, E.R. 1060 supperting the above statement).

In this regard the Court waz 2is0 guided by the authority ielied om by

learned counsel for the respondeats of Schtraks and Government of Isrzel and

others [1964] A.C. 556, a docisicn of the House of Lords paxr dicium of Lord
Reid which when examined in my opinion 1s sufficient to fully disposa of
arguments raised in favour of the appliceont 6n zhis ground. Therc in dealing
with a nbt too dissimilar situation the noble Lord sald:- (p, 558)

“The accused sought to adduce further evidence bafore your Lord-
ships in order to show that on the whole material now available
it would be improper to commi: hiw. In my juedgment we are not
entitled to look at such evidence and we have not done so.
Owing to the vesiricted character of hubgcar coipus proceedings
a Court is not comcerred with anything that comes to light after
committal. This could eosily lead to irjustice 1: tha accused
had no other remedy: thers may well be cases vhere new avidence
throws z differcnt 1light cn the material originaily before the
Magistrate. But ¢hat 1s a matter which the fscretury of State
is entitled to cousider when deciding whether t¢ grant extradition."

(Euwphasis supplied)

Neither is it o matter falling for our decision but for the ministerial
authority ceized oif the facta in deciding the appropriate course to take. This

ground accordingly fails.

This brings me, therefore, o the substantive grounds.

Ground 1 - The Evideatial Ground

The arguments ralsed revolve around the sufficiercy aad/oxr reliability of
the evidence of Diomne Lewis at twoprevious trials of the co-sccused persons
chnrged along with the applicant, at the extradition hearing, asz well as the
affidavit sworn to by ;he witness. Learmed counsel for the applicant sought to
contend that a comparison of her evidence ut these heariugs yavenled cerxtain
inconsistencies and conflicts which ought at the end of the commictal hearing

to have been resoivad in favour of the aprlicant.
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We are unanimously of the view that such mutiers were zalirely for the
committing magistrate to detarmine and in that regard this Court caunot
substitute dts discretiorn foxr that of the Magistrate., Having examined the
material upen whick tue gswder for comniftal was made by the lecarned Resident
Magistrate we arrs ziso of the view that there was evidence vpon which she

could have come to the conclusion to which she came.

In this regord 1t beavs vopeating thot this Court dogs uct hear this
application by way of appeal so as to reverse the Magilstrate's decision on
fact or alter a discretion properly exercised. See dictum of Lord Wilberforce

in Tarling v. Goverament of The Republic of Singapors [1978] 70 Cx. App. R. 77

at 108, Also in pcint is the dictum of Lord Goff of Chicveley in Alves v.

Director of Public Prosecutiongand another [1992] 4 Ail., E.R, 787 at 793

where the noble Lord said: (787 A - B)

"There can, after all, be more than onc poszibie
explanatior vhy a witpess may retrzust evidence
given by him on 2 previous occasion .encea
poue~ One possibliity may be that ic is Che
lattey refvoction, rather thon the eoariier
evidence which is not worthy of bellef. At alil
events in the present case the gquestion wmhether
in the light of Price’s subsequent vetraction
before the magistrate, his Swedish evidence was
safflcieny to justify the respondent’s committal
was eggentlally a matter for the decislon of the
magistrots who hod heard Price gdve cvidence
bafore him "

Having exomined the ovidence upon which the order for committal by the
learned Resident Mogistraie was bhased we are of the view that there was
sufficicut material npon which she could have come to the conclusion at which

she arrived. This pround therefosre also fails.

Ground 3 - The Fal: Hesring Ground

In the Iight of protsciive provisions set out in Section 7 (1){c) of the
Extradition Act 199), icarncd counsel for the applicant gsubmitted tkat 1f the
material im the affidavits tendored in support of the applicarion establshes
that the applicant might not resedve a fair trial the Court is obliged to refuse

the request for cormitial. This he contends is because the law}eans gvar to

ensure tha' thie apelicont ought Lo receive a fair rrial.
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The burden of proof is on the applicant te prove this fact. The burdem
then shifts to the State to show that such a trial will be falr. Section 7 (1)

roadss~-

A pergdn shall not be extradited under this Act
to an approved Stote or committed to or kept in
custody for the purposes of such extredition, if
it appears to the Minister, to the Court of com-
mittal or to the Supreme Court on an application

for Habeas Corpus.

(8) ecencosee

(B) eeenves

(¢) That he might if extrnditad be denied a fair trianl
or punished, detaimed, or restricted in his personal
liberty by reason of his race, religiom, nationality

or political opinions."

The words "might 1f extradited be denied a foir tvial" {1 the subsection

has been the subject of judiclal commant. See Fermondes v. Governmeant of

Simgapcore and others [1971] 2 All. E.R. 691.

These words were there interpreted to mean, based on the following test:~

"has the (applicant) satisfied us that there are

subgtantial grounds for thinking that he might

if extradited be dealt with in a particular way?"
(emphasis supplied)

This test which wae laid down by Lord Parker C.J. in delivering the judg-
ment in the Divisional Court [1971] 2 All. E.R. at p. 30 (F-G) was later approved
by the House of Lords. [1971] 2 Ali. E.R. p. 691 Lord Diplock in delivering the

mein opinion of the Court on this question said: - (p. 696 G-H).

"But the phrase is inappropriate wher applied not
to ascertaining what has already haoppemed but to
prophesying what, 1f it haoppen at rll, con only
happen in the future. There is no general rule
of English law that wher a Court 1s required
either by statute or at common law to take
account of what may hoppen in the futere and to
base legal consequences on the likelihood of it
happening it must ignore any possibility of
sonething happening merely because the odds om
it happening froctionally aay be move than evens."
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The English Court was there dealing with gectionr 4 (1) (c) cof the
Fugitive Offenders Act, a similar provision to secticn 7 (i)(c) of the

Extradition Act, 1991.

: In so far as the applicant is contending that he will not receive a fuir
trial he needs to show therefore, on the material provided that there are gub-

gtantial grounds for thinking that there is the likelihood that if he is ex-

tradited he will not get a fair trial.
The affidavit of Elissa Krauss when examined shows that:-

(i) The matter of jury selection by way of the voir dire is oune
vhich 1s left ontirely to the Judge's discretion as to the

manner in which this selection is carried out.

(2) The fact that the prospéctive jurors ara questiomed
individually and the jury in the wpplicant’s case which
will be selected will include many biased fndividuals
some of whom have been hopelessly tainted by expogure to N
generally biased publicity linking Jamaican nationals with

illegal drugs, crime and violence. The odds are therefore

great that the applicant will not receive a fedr trial.

The affidavit filed in support of the applicant Kenneth Mogiil, an attormeyy-
at-law while admittiﬁg that thore are constitu;ionnl guaranteez in the Umnited Stﬁtes
Constitution which sacure to the individual the right to a fair trial befofe an
impartial and 1ndependéﬁt tribunal, he deponed, howsver that having regard to hils
experience at the Bar it is his belief that the judlclal safeguerds based on the
jury selection methods of the jury in the applicent's case would not be sufficient
to exclude potentially biased individuals, hence 1t was highly 1likely that nnj
jury selected to sit in judgment of the applicant would include individuals who

were so bilased against him that they would not be able to give him a fair trial.

It 1s of some significance that Mr. Mogill who has sought %o canvass an
opinion on jury selaction methods 1h Pénnsylvnnia doeo not przetice law in that
State but in the State of Hichignn.‘ His conclusione are based mainly on certain
assumptions derived from the sociological r@éearch data compiled by Elissa Krauss

and upon his bellefs that the fucis contained in her affidavif ars true.

o
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Thomas H. Suddath Jnr. an Assistavi United Stetes attorney acaigoed to
the criminal division of the United States Attorney's Office im ¢he Fastern
District of Perneylvania depomed thot his duties include the prosecution of
(:f\ persons charged with viclation of federsal law. Fe has parsoral knowledge
/ and is familiar w.h the precedure relating to the jurv selectiovm proceess
which was applied a relation to the applicant's co-defeudants some of whom

were acquitted of ..imilar charges as the accused 1s indicted for.

The compcosito. of the jury revealed that the majority »f tha jury at
these trials were Llack. Black jurers actually over represented the black

population in this Dictrict.

Prejudice and bias as a state of the human wmind is &y old as civilisation

= itself. Indeed Swm'th C.J. 1n Grant v. Director of Public Prosections (1981)

29 W.I.R. p. 235 ar 246 (F-H) acd in dealing with the ldmize to which this

questioﬁ falls to be considered puts the matter in this wav:

"Dealing with pre-trial prejudice in portienlaw, the Stote could
not be held to guarantee iun sdvaunce that juvore empanzllad To
try a puriicular case will be free from prejudica. 1Li may be
difficu &, 1if not impossible, to find a human Lelug wio s entirely
&,.} free frnm.oﬁe kind of prejudice or amother. Exlsting atatutory
provisi. ns for summoning and cmpanellivg jurors are designed to
elimivs ' those known or suspected ©o bz prejudiced cgoimst the
pereon( ) charged or against the prosecution so that, as far as

poss?hi~ an impartial jury is left to decide the questiocrn: of guilt

or irmc. snce."”

The Suddath -ifidavit when summarised at parograph % dsrossa to the fact
ﬂﬂﬂﬂﬂ . that the allegaticoz in the affidavits of both Kemnath Mogiili and Elisea Krauss
<\ff are speculative ari contaln subjective sllegations abouz Zury selaction pro-
cedures in the Eastern District of Pemnsylvania. This is boxne out by the fact
that Miss Klauss 1s not an attorxrey and hexr research is limited to negroes
charged with drug offences and violent eczimes. Mogill for his part has no

actual trial expurience in the area under zonsideration.
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The fact that Thomas Suddath Jor. has actual fumiiiarity as s attorney-

at-law who is practicing in the State of Pennsylvania tends in my opinion to.

give more weight to the contents of his affidavit.when compared and conéwasted

with the evidence coutained in the affidovits of Moglill and Xyvauss. in so fer

(:} as he depones that:-

” (9)

in their affidavits Mogill and Krauss cllege, without uny
perscnal knowledge about the facts of this case, that the

jury selection process in general in the Eastern Diatrict

of Feonsylvania is so unfair and biased that Daley will be
unable to roceive a fair trial if he was extradited to Zhe
United States. However, they were cither umaware of or

chocse to ignore the actual jury selection processz used in

the two prior trials of Daley's co-defendonts. RBezcause
Daley's trial wiil be presided over by the eame judge

sinilar jury selection procedures are likely to le uéeda

Based on my personal participation ip the jury velection

in the two trials involving Daley's co-defendants rs weil as
num:rous other federal criminal trials in tﬁe Eantuin District
of Pennsylvania, I am of the opinion that the allisgations that
havs been made by Mogilill and-Krnués are wholly uusvpported by

ths wecord in the case."

On the basis of the above the deponent concludes that the applicant would

recelive a €aldr trias <f he is oxtradited o the United States.

In this regard che applicant's safeguards reste im the commen low and

other remedial meusu.cs among which are the following:~

(1)

(2)

(3)

A change of venue to a parish distant from the zrer in which

the accused or the deceased lived and had fricuds or associates.

Tha postpbnemgnt of the trial to allow adverse publicity to fade

in the potential jurors minds.

The exercise by the judge of his discretion in allowing each

juror to be examined on the volr dire In relating to challenges
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The applicant's remedy lies in the judicial safeguerde whick wore alluded

to by both Kenneth Mogill and Thomas Suddath Jnr.

It 1is important to aention at this stage that in sc far as section 20 (1)
of Jamaica Constitution seeks to secure te an individual "the right to a feoir
hearing within a reasonable timec by an indepaudent and impartial tribumnal
appointed by law", a provision similar to the Sth and 6th Amendment of The
Constitution of the United States of Americn, and this subsection when examined;

it has been judicially recognised tHat:

"The State does MOt .ceceee
esesss guarantee in advance that a person charged will
receive a faoir hearing or that the Court will in fact
be impartial. It provides means, by law, whareby any
infringement of that persom's right will ¢ redressed."

Per dictum of Smith C.J. in Grant and othors v. Director

of Public Prosccutions (1951) 29 W.X.R. p. 225 at 246 (B-C).

A fortiori this applicant couuld here lay claim €0 uo greater right than he
is entitled to by virtue of the protective provisions laid down in section 20 (1)

of our Constitution and on that basis alone the relief scught ought to be refused.

It was for the reasons as set out above that on November 12, 1993 the

Motion was dismissed.

Since preparing the draft of this judgment I have had the opportunity to
read the draft opinion prepared by Langrxin J. which deals entiredy with the
questions raised 1mn ground 3. I wish to state that I om in complete agree-
nent with the reasons which he has advanced and the conclusion arrived at as

to why that ground should fail.
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LANGRIN, J.

I have had the advantage of reading the judgment of Bingham J,
in draft and gratefully adopt his statement of the facts. I agree
that this motion must be dismissed for the reasons which he states
but will add some brief observations of my own on this vital ground:

That the applicant might, if he is extradited be denied

a fair trial.

At paragraph 4 of the applicant's affidavit in support of his
application he states as follows:

v4, That I fear that I will not

receive a fair trial in the
United States owing to the
Prejudice which is present
against Black people in
general and Jamaicans in
particular, and I wish to
present new evidence to show
the extent of such prejudice
in Philadelphia, and the inade~
quacy of the legal safeguards
against such prejudice.”

By appendices to affidavit, newspaper reports and articles
published in Pennsylvania containing prejudicial publicity about
Jamaicans associated with drugs and violence were placed before us.
We were alsc supplied with affidavits from three persons who have
done an analysis of the factual matrix pertaining to a fair trial
in relation to the applicant.

Elissa Krauss, a Social Scientist, deponecd that based on a
review she concluded that the cdds are great that the jury pool from
which the applicant’s jury will be selected will include many biased
individuals, some of whom have been hopelessly tainted by exposure
to generally biased publicity linking Jamaican nationals with illegal
drugs, crime and violence. Thus the odds are great that the appli-
cant will not receive a fair and impartial trial.

Kenneth Mogill an attorney, deponed that based con his
experiences at the bar it is his belief that it is highly likely
that any jury selected tc sit in judgment of the applicant would

include individuals who are so biased against him that they would
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not be able to give him a fair trial.

Thomas H. Suddath JR. an Assistant United States Attorney
assigned to the Criminal Division of the United States Attorney's
Office in the Eastern District of Pensylvania deponed that his
duties include the prosecution of persons charged with violatiohs
of federal law and he has personally participated in the preparation
and trial of cover 70 cases involving violation of federal law.

He is familiar with jury selection process used in the Eastern
District of Pennsylvania as well as the process which was applied
to the applicant’s co-defendants, some of whom were acquitted.

The majority of the jury there being black. Neither Mogill or
Krauss are Attorneys who have been admitted to the bar of the
Eastern District of Pensylvania. In summary he deponed that the
allegations in the affidavits of bcth Mogill and Krauss are speculative
and contain subjective allegations about the jury selection procedures
in the Eastern District of Pennsylvania. 1In fact, he depones that

the record establishes that the applicant will receive a trial

before a fair and impartial jury if he is ordered extradited tc the
United States.

It was submitted by Counsel for the applicant that the
prospective jurors were infected with bias against the applicant
by reason of his being a Jamaican accused of offences relating to
drugs and vioclence. It was argued that the questions usually asked
by the Presiding Judge to reveal the existence of bias in prcspective
Jurors are usually inadequate and insufficient. It was said that
Miss Krauss testified as an expert in relation to bias while
Mr. Suddath was nct an expert in the field. Finally he argued that
the end result in whether there is a seriocus possibility of the
applicant getting a fair trial.

For the responcents it was submitted that on the evicdence
before the Court it cannot be said that there are substantial grounds
for thinking that the applicant cannot get a fair trial. Since the

material provision in the statute does not protect drug dealers
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and the affidavit evidence is not confined to natiocnality, there
is no basis on which the Court can make an order in favour of the
applicant.

<v} Section 7(1} (c¢) of The Extradiction Act 1991 provides as

under:-

7-(1) A rerscn shall not be extradited
under this Act to an approved State
or comnitted to or kept in custody
for he purpose of such extradition,
if it appears to the Minister, tc
the Conrt of committal or to the
Supreme Court on an application
for habeas corpus -~

(c) that he might, if extradited, be denied
. a fair trial or punished, detained or
(\) restricted in his personal liberty by
g reason of his race, religion, national-
ity or political opinions™ or ..."

(underlining mine)

In the case of Grant v. Director of Public Prosecutions

(1981) 30 WIk 246, Lord Diplock in delivering the judgment of
the Board on the question whether a right to a fair trial under
Sec. 20(1) of the Constitution was likely to be viclated, had this
to say at p.305:
(ﬁ) "The Judiciary in Jamaica have wide

and up tc date experience of juries

in criminal cases. In face cf their

opinion thet, despite the prejudicial

pretrial publicity that had taken place,

it had to impenel an impartial jury,

their Lordships, lacking that experience,

world hoesitnte long ard anxicusly before

being persuaied to the contrarv.”

From this pessage it appears that once the Court is of the
view that ii has not been shown that it would be impossible tco
impanel an Impartial jury then the application must fail. It does

(;/} appear that the applicant would not be entitled to any higher
standard of proof under the Extracdition Act than he would derive

under the Constitution of Jamaica.

However, in Fernandez v. Government of Singapore & Others
(19571) 2 LLul.. S0tk House of Lord:s was here interpreting Sec.4(1)
(c} of th: Tugitive offenders Act, a similar provision to Sec.7(1l) (!
of the BExt:adition 22t when they approved a statement in the judgr——r

cf the Divicsional Court by Lord Parker C.Jd.:
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"the burden is ....... to satisfy

the Court on a balance of probabilities,
but what has to appear has to be merely
that the [appellant] if returned be

dealt with in a certain way. As it seems
to me "might” there does nct mean "might"
as a matter of mere possibility but it

is for the Court to say: has the [appellant]
satisfied us that there are substantial
grounds for thinking that he might be
dealt with in a particular way?*

Loxd Diplock delivered the main judgment of the Court and in dealing
with the question of the bhalarce of probabilities had this to say:

"But the phrase is inappropriate

when applied not to ascertaining

what has already happened, but to

prophesying what, if it happen at

all; can only happen in the future.

There is no general rule of English

law that when a Court is required

either by statute or at common law

to take account of what may happen

in the future and to base legal

consequencies on the likelihood of

happening it must ignore any possibility

of something happening are fractionally

less than even."

In summary, therefore, it seems plain from these judgments
that this Ccurt would be justified in giving effect tc the prcvisicn
of Sec.7(1) (c) of the Act, if an applicant showed that there was a
‘reascnable chance’ cor ‘substantial ground for thinking' or a ‘sericus
possibility' that he might not get a fair trial by reason of his
naticnality. The United States Constitution guarantees to every
defendant a right to a fair trial. A&s indicated in Mr. Suddath's
affidavit there are residual measures such as change of venue, exercise
by the Judge to reveal the existence of bias in prospective jurors,
an¢ postponement of the trial to allow the adverse publicity to fade
in the minds cf potential jurors. I do not find that these measures
are inadequate. Further, I find as a fact that the appendices to
the affidavit of Elissa Krauss include mainly biasec publications
rclating to Jamaican nationals invclved with drugs, crime or violence.
Such evidence was not confined to naticnality. The extradition Act

at Sec.7(1) (c) protects cnly against race, religion, nationality or

pelitical cpinions.
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I can see nothing in the evidence in the instant case to
justify discharging the applicant on the grcund that he might not
get a fair trial by reason of his nationality. The evidence before

the Court does not satisfy this test.

THEORALDS, J.

I have read the draft judgments of my brothers Bingham and
Langrin. The facts recited therein, the arguments and submissions
of Counsel and the views of the individual members of the Panel are
all accurately recited in these drafts. The motion therefore stands
dismissed.

The Respondent having waived any application being made for

cost there is no order as to cost.




