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CLREY, J.A.:

On the 16th of Hovembzr, 1985, after & trial on
tne 10th, 1lth and lé4th days of November, this applicant was
convicted for the nmurder of one Michael Demercado. Sentence
of death was duly imposed on him.
The short facts in the case may be stateu as follows:
in the early wmorning ¢f April 12, 19%s7, the house
of one Miss Carmen Hanson was invaded by three armec men. They
identified themselves as “Junglists,” that is, thac they were
habitues of Concrote Jungie which is the popular name for
arnett Gardens cne of the conurbations in the parish of
5t. Andrew. puring their occupation of Llhis lady's house, they
demanded money, the proceeas of a Jance which the gunmen must
nave thought was organised by Miss Hanson. They ithreatened to
%ill her son and she herself was brutally assaulted by these

ntiuders. OGhe begged them to spare her son's life and in the

event she hanced over some 575C.00 bui that dia not appease thelr



greeda because they persisied in their demands for money; their
threats continued and they did not abate thelr search for more
moeney .,

in vhe course of &all this trauma, the victim
who nad come onto the premises called out to Miss fanson; he
used her pet name “lMiss Polly". When the intruders heazd the
hail, they went out and there they were confronted by
Michael Lemarcade and another man, Owen Wiggan who had accompanied
the victim thither. The victim was shot by cone of the intruders
who was identified as being this applicantc.

The visual identification evidence of this applicant
coine from two of the presecution witnesses namely, Owen Wiggan
and ancther man called Tyrone Wiggan who lived with BdMiss Hanson
in that heme and who all during the robbery was inside the house
in another rocm. It was from that vantage place that he said he
was avle tc identify this applicant whouse pseudonyin is "Pretty
Bush”, Both lMiss Hunson und Tyrone Wiggan gave evidence before
the jury that all three men were masked. HWevertheless
Tyrone Wiggan said tanat he was able to identify the applicant
really because he had a slight hunch in his back. Curiously, he
sald that the man had & big mouth and a broad nose. It is not
guite clear how he could see a big mouth and a broad nose nasked
though he was, because the evidence wag that there was & hand-~
kerchief tied over the lower part of the face of these men. He
suid that even in the darkest night he would have been able %o
recognise the applicant because he had known hinm for some time.
lle yave evidence as tc the relevant distance separating them when
he was viewing him and he gave evidence of the lighting namely

electric light which had been switched on by these intruders.
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50 far as the other wiiness wenv, he was able to
see the applicant as he cntered :the preamises from a distance of
some 1U feet, and was able to use lighting from the street lamp
nearby. He stated also that this was the person whom he had
known from school days and as regards the opportunity for viewing
him, he estimated that time o be some three minutes. Moreover,
he gave evidence that he had seen him earlier that evening at the
party ana at that time he had been involved in a guarrel with the
slainman at the gate. The evidence showed that the slain man was
the gate-man at the party which had been held in soie sports
couniplex quite near to Miss Hanson's home.

S50 far as the defence went, that is the usual
defence put forward of alibili. The applicant swore that he was
home with his lady friend a Miss Sandra Stephliens and he called
her to support that story.

Mc. Chugk who argued before us this morning, began
by seaying that the summing up of the learned trial judge was
inadeguate in that he failed to meet the standard laid down in

decisions of The Frivy Council in K.v. keid & Ors., (14989) 3 W.L.K.

¥
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p. 77i. He alsc called attention to an unreported decision of

this court Leroy Darrett $.C.C.h. 45/85 delivered on the 1¢th of

July. The point he was endeavouring tc nake decives support L[rom

Leroy Barrett where according to counsel, the court reguired that

in a case of visuv.l identlficacion, o trial judge would not be
fulfilling his cuty ii he did not call to mind peisonal
experiences, the judge's personal experience tc reinforce che
dzngers inherent in acting upon uncorroborated visual identifica-
tion eviuence.

With the assistance of Mr. Chuck, we have examined

wherein the judge had fallen short of Uhe standarsds laid down 1n
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any of the decisions. The learned trial judge guite correctly
identified identification as the sole issue. ie gave the
required warning. e pointed very carefully to the cvidence
cf identification &s given by the witnesses for the prosecution,
and he pointed cut the dangers that ace inherent in acting upon
evidence of visual idencification.

The issue befeore the jury, in our view was
clearly put. T%he jury cowld have been’ under nct the slighest
misapprehension of what 1t was they were called upcon te determine,
Learned counsel who appeared below, and we note, that that is
not the counsel who appeared beiore us, put his defence very
clearly and candidly teo the jury. What was suggested was that
these witnesses were mistaken in concluding that this applicant
was the assuailant and therefore guilty of murder. The jury
were lmade awacre that this was a case where what they had to
determine, was whethe.: having regard to the evidence given in
this case namely, the lighting that was available, the cistance
petween the particular witnesses and tihe particular intruder,
the time of cbegeivation, the evidence of their previcus knowledge
of this appiicant, yiven the fact that in one case the witness
spoke about a mask whether, in all the circuwastances, they could
be satisfied o the reguired standerd that the visual
identification had reached that deyree of cogency to prove the
guilt cf this applicant,

in cour view, the learned trial -“udge did not fall
into ercox and we hold that his summing up cannot be faulted.

Ve have examined very carefully the evidence in its entirety

-

and have listened with particular care to all that has faller
from Mr. Chuci but in the end we are not persuaded that there
is any reason chat should urge us Lo interfere in any wey with
the verdict av. wnich the jury arrived. In the circumstances

therefore the applicetion for leave to appeal is refused.




