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This is a judgment of che Couvrt. It relates to a heariag

-

end of

¢

hearing the Court ressrved its daecisicn. Siuce then one oif the

lung vacation. legydice severair autempis since faen Lo

judgnent thic has not peed possivle due to tne over

it has wnow taken tne pending deoparcure of che third

overd

2 judgikent. The deiay in it beiny only now Ionth

of sincere reyret on our pari.

The applicant who is a racehorse trainer sought to Love thig

an Ovder of Cartiorari to guash & decision of the Tribvunal

by virtue of gection 25 of the Rucing Couwndssion Act maae

on Yth Hovember, L9437, After a hearing the Tribumal found tie

apnlicant guilty of neglijence by virtue of ruies 1ol and 207 of the
Jamaica Racing Commission sules 1977 avs he was fined $10 0.0L and
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1.
warned off 2ll race cources to wnizh tne Ruleo of Racing opply
for a pzriod oi three years.,

The Statement of the Grounds upon which the applicant scught

to rely were:

Y(a) that the presumpiion of negligence uue
secvion 407 of the Raciug Pules 157/
rebutiad by e evidence of 2
there was ne evidence upon which tiv:
Tribuunal could have wade & finding of
fepligen and that the Tribunal was
Lnbxelorw( in breach of the principin. of
natural Jhstl@?;

(b) at the Racing Ruies 1977, and poris
Bl and 207 under which fhe
guilty and sentenced, are
Jaimzadica Raciug Cona
refore null and volds

finding against tue applic
based upon the condition of the st
that the Tvibural had no jurisdictic
make this finding as dule 155 of the
Yuleg 1277 waich places upon the €
the duty of approviug ond iuspecti
stables and sets out & procedure with
final provisions which was ucc folilo
the Tribunzl and which ic not rolaev
an duvectiygation unaer section 23
Jamaics Racing Comnission Acig

(d) chat tioe applicant was never charped by Cuw
Comaission with aiy offence, and vae:
the fainding of gullic mhd santeilCe acvs Lo
breach of the principles of natural juuwice.'

D

fne subsequunt investigations winlch was dirscted by the

Tribunel cppointed by virtue of sectic 25 of the WHocing Commilss

T

was brougnt about by a positive test being found in c¢he urine se

Ken irom the YRoyal Ike®, which horse was at that tine osus of
the horses then in ¢he charge, custody and care of the agplicunt o

3

folicwed the resuit of carried out on che horses upen wion

(3
-

5 )

dividends were declared in the Zud race run at Caymaunas Park oa

7¢h Yebruary,. 1947.  The horse "Royal Ike® findshed firsv in chat race,
5 1s the established practice, the urine sampic of =il hovses

who finished in “the irape” and upon whom dividends werc therecfeuw

declared were takeu for analysis by the Racing Chuwmdst. A simdicr
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test was also conducted on the urine sample by the Govermuent

wiichi test is intended to be cnnfirmatory of the amalysis cuz

by the Bacing Chendst. Both tests carricd out om the horse i quust

4

i the light of tne curtiidlecates issued by LheCe LW euparis

the presence dn the urine sample taken from the horse of a

substance; uansly Hecnylphenidate,  This aeair that in accordas

the provisicns of rule 207 of the tacivg Rules 1377, the horse wop

1ily disqualificd and

automatics

chie purss usually padd te the Wi
was withicld. The cffcct of such ¢ fdadiug 3150 mwant that iun

accordauce witin vule 207 this avouut.d to o prosunption of Guril

iu ruespect of the appilcaunt and all persouns hoving charge, cust

care ¢f c¢ne said ncrse which

e reputiod Lf the owaer,

trainer, groum or such persunn [alling into this cal

tnat they nad excrcisced all reascnebice care in guarding snd protecticg

tile horse against the possible administerding of the probibitad subs

The Racing Commissiong; as <zrlier indicated, foliowing ow ou

fnvestigarion uuder section 25 cof the Act held into the circu

45 Lo bow the said substance came o e found 1in the urine sanples

taken from the horse came o

cision that they did.
In arrivisg st tacir finding thoe Comudssion's investigaoions
were confirmed to the applicant and the proom, ong Headley Wiouoil,

1nto whose care the horse had been placwd. In so far as their

in relation to the groom was coucurned it is true to say tnat vue

evidence was overwhelming as he was the person who was filxed wiia gac

primary duty vo gusrd @nd protect the norse aund this meant that he
was reguired te cxercise o comstant watch over the horse, aud

particulariy so during the cricical period of 72 hours prior %o Lhe

ey
Q

viding of the race weeting at which the horse was nominated 1o toks
PAYC . Although the groom at first deuled any knowledge as to now tu2

pronioited subatamce was auministered to the norse; he later adudcted

to being present and te baing awere of the circumstances in whien

substance was injected into the horse. Despite this he took me suena
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to inferm anyone, mot even the applicaat to whom he was cnploved.
He has not sought to chellenge the correctness of the decisicn ¢

o

which the Tribunal cane.

In so far as the applicant was concerned our jurisdiction
to hear the matfer vests mainly upon che contention as set sui in

the stactement of the grounds in support of tie zpplicacicn is

in s¢ far as they allege that there were breaches of the rules of

natural justice.

Altoough tois Court does not exercise on appellate funcul
cur jurisdiction to enquire iuto the correctuess of the decision
of the Trivuial is founded by vivtue of the rules of aaturcl
justice in secking to enguire as o whether in coadng oo 1te Zinddos
of negligeace oa the applicant's part the Tribunal acted faiviy.
imparvinily and without procedural fmpropricty, In 50 procoeding
it is not our function to determine whether on an ezaminaticn of
the ifacts pruesented before the Tribunal we would have come o a
different counclusion. as 7o ¢o so would im effect by that same

token aamount to a ustrpation on our part of their functione.

The facts upon whichr the Tribunal based its decisiocun,
in so far as it relates to the appiicant, were not disputed and
reiated to the physicali conditions of the stables at which the
applicant's horscy were kept. There ig no question that on ¢he
evidence presented before the Tribunal that these conditions icft
muchi to be desired and were of such a nature as to lead eventunlly

to the conclusicn that they were uasatisfaccory. Unce this fact

was established it had to be recognised that such comditious

~

amounted to o lack éf the required standard of care on ths
épplicant“é part and a finding of ne&ligencé by the Tribunal un

wis part was therefore ineviﬁablh snd readonable in the circo.sfanc.s
and bnefWHich they coull prbpérly arrive at as the primary duty of

care wag cne for the Traimer (applicant) to exercise and ovue of fhoe
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factors which he was obliged o provide was o stable which was seecure

for all dinteant and purposes.
With this situation beling cvident tha four grounds arpued
were 2ll concerned with peints of law. Wr. 3coit presented the

arguuents in respect of Groumas (a) cnd (d) and Mr. Rattray foow wwln St

o

nimself the task of presenting zrounds (b) and (c).

In s¢ far as the argument subwdited in respect of the first

round 1s concerned this is with respect without moeric. FEULS A

£y

fixes o prikary duty of care upon tie troinesr (applicant) iuto wnouso

o

charpe o partdicular horse is entrustea by a owner Lo provect and gusrd

thac iwrse cgainst the administeriny of way prohibited subscar

It would pet be sufficient for such a persou to umerely 5 >

leave a2 horse nondasted for o porticula

"

~ race meeciug in stablis whieh

were not securely fenced and unpretected fyow ocutside interferauce.

Whether the standard of care required under the Rules
is a patter for che Tribumal invostigating the watfer as it Is toey

who are uore versed ln practices whiecn prevail at Caywanas vavs

and within ivo environs belag selected no doubt based upon

intained in orasr to carry out tone policy

sacing Commission Act as set out in scetion 3{1) of the said

This duty of care placed upon the epplicant would not be disend

uiniesr and until there was proof Lased upon & preponcence of

lack or wuant of reasonable care ou the spplicant’e part. Givon the
evidence ag to the physical comditions of the: stables, a fact whicu
aiso caw be epplieu in considering ground {c) one cannot say.that

any feasonabie tribunal properly applying their minds to the matior
would not have come to the same conclusion as the Tribuunal in this

case,
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. In so far as ground (d) was concerned this ground is equally

without merit. = The short answer.to it is that the very procedure
oy which an investigation is conducted under section 25 of the .
Racing-Comnission Act mandated the Commission with wvery wide powars
to enable the Tribunal (section 25(c)(1l))in holding the investigation.
to -

“do so in a manner and under such conditiouns

as the tribunal may think most effectual

for ascertaining the facts of the matter
under investigatica."

Moreover as a Trainer the applicant would be presumed to be
fully acquainted with the Racing kules 1977, and in particular these
provisions that apply to him. Apart from this the letter of March 11,
1987 from the idanager of the Kacing Commission inforuming him of the
positive test returned in respect of the urine sample taiken from the
inorse and the memorandum of October 30U, 1537 from the Secretary of the
Commission which alerted the applicant to rule 207 in so far as it
relates to the presence of the prohibited substance in the urine sampiw
taken from the horse. This memorandum‘also inade the applicant aware
of the fact that an investigation was to bevébnducted under section 25
of the said Act -

“to enquire whether any breaches of ths Rules of
‘Racing had occurred.”

The applicant was also summoned to attend at this investigation,

to bring an Attorney-at-Law to represent nim and any witnesses which he
may have. All this information would have made it clear to the

applicant and whoever else was required to be present at the enquiry

that the proceedings to be conducted may have serious consequences for tiein.

Indeed, there would be no gainsaying the fact that no reuscnable

race horse traimer; faced with such a situation. could for one aocwent
fail to realise the importance of the nature of these investigations.
The applicant certainly aid not. He briefed leading Couusel along

with a. very experienced junior counsel to represent him.
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The nature of the proceedings envisaged by section 25 of the
Act to which reference has already been mede, makes it clear that what
is contemplated in such an investigation conducted by the tribunal is
tc enquire into the circumstances as to how the prohibited sﬁbstance
came to be administered to the horse. In short the tribunel is mendated ‘,4)
to atteﬁpt to unéarth the true facts surrounding the-matter. - The. .
enquiry is act, however, intended to fcllow the strict-procedﬁre along
lines similar to a judicial enquiry but may proceed in a nost infornmal
manner., Hence th?te is‘no indictment or formal chérge drawn up. In
this regard there is no complaint being méde on béhalf of the applicant
that he was not given every opportunity to put forward an explanstion
and that this explanation was not considered by the Tribunal. There
is no case.here'tﬁgé he was not given thé right to: heardng or that e g;ﬂ)
was not heard. In this regardp‘thereforeg there czi be no basis for
a complaiat on this ground, or thét the rules of patural justice was
not adhered to. We would further pray in aid in support of our staund
in this regafd ;he dictum of Cawmpbell, J. (as he then was} in M.40 1969

Ziadie vs. Racinngommission unireported Judgment of the Full Court

deliVéféd”on 3rd June, 1981, citing with approval the dictum of

Lord Willberfbrce'iﬁ Calvin vs. Carr [1979] 2 AER 444 pages 451-452,

"Those concerned gnow that they are entitled to a
full hearing with opportunities to bring evidence
and have it heard. dut they know zlso that this
appeal hearing is governed by the Rules of Racing
and that it remains an essentially domestic
proceeding in which experience and opinions as
to what is in the interest of racing as a whole
play a large part and in which the standards
are those which have come to be nccepted over
the history of this sporting activity. All
_ those who partake in it have acccpted the Rules
of Racing, and the standards which lie behind
them; they wust also have acceptoed to be pound by ...
the dJdecisions of the bcdies set up nnder those _
“rules so long as when the process of reaching o "(/>
these decisions have been torminagzed, they can be Y
said by an objective observer, to have had fair
treatment and consideration of their case om its

merits,”
Y

Mr. Rattray in his contribution scught to argue grounds (b) and,

{¢) in his usual frank manner. In so far as ground (b) is concerned his
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subiissions were predicated on a basis somewhat similer to the arguments
advanced by him before the Full Court (Smith C.J., Parnell and

Pattcrson, JJs. ) in M. 83 86/1982 Reéina vs. Racing Commlssion exparte

Lyndford Hue, Claud Thompson, Lincoln Ellis and Glen Simms unreported

Judguent dellverea on 23rd idarch, 1983, and in the Court of Appeal,

civil appeals 12 15/83 Glen Slmms et al vs. Jamecica Racing Commission

delivered on April 26, 1983 which dec1sion affirmed the Judgment of

the Full Courc. In so far as Counsel sought to contend that the

KRacing Rules 1977 and in particular Rules i61 and 207 are ultra vires

the Jaﬁaica Racing Commission Act this point wasvfully argued and

rejecﬁed by both the Full Court per dictum of Smith C.J. pages 7 znd o

an& Parnell, J. at page 16 and the Court of Appeal per dictum of Kerr, J.a.

at pages 6 and 7 in the references given supraz.

We merely wish to state that we are bound by the decisicn of
the Court of Appeal that the Racing Ruies 1977 and the provisicu as

laid down therein are intra vires the Jamaica Racing Coumission Act.

In dealing with the particular question now beilng raised in
ground (b)«Kerr,‘J.A. having eited with approval from the dictum of
Pai:nell9 J. in the decision of the Full Court as to the legislative
intent imn prescribing the Rules of Racing 1977 in the form that it

had been drafted, had this to say.

“This question was raised before the Full Court
in substantially the same foria although certain
embellishments have apparcently been added to
the main theme. Parnelil, J. in dealing with it,
with his customary concern for the practicalities
said (at page 81 of the record) -

"Warning cff as a penalty has been prescribed
under Rules 247(XI) 248, 249 and 250 and
warning off as a punishment is awarded for
breaches of Racing Rules in almost all
‘countries where horse racing is adopted a
a sport, in order properly to cleanse tiw
‘stables, the raciig authorities may bave to
ban from their tracks and courses certain
persons who are determined to act as
tricksters and rascals but dressed in the
garb of jockeys, trainers or grocms. The
Rules referred to above are salutory and in
effect were in operation long before 1972,

<]
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. What Parliament has done is to put a ceiling
of ten thousand dollars ($10,000.00) in the
imposition of a fine for a breach of a rule.
In other respects the Racing Commission is
free

"to impose such penalty and take such
other action as it may deen proper’ ¥.
"1 share the views so eloquently expressed by the
learned judge. Section 30(1l) though infelicitously
worded was clearly not intended to limit the

categories of penmalty that the Commission could
imposge".

Further om at page 7 he continued in this vien:

"To have given the relevant provisions the narrow

interpretation sought by r. Rattray would be

to ignore the primary purpose and functions for
which the Commission was created, namely, to take
over the reius of comtrol from the Jockey Club

and to have no less power than its predecesscr €o
meintain discipline in the Horse Racing Industry.
Accordingly, 1 am of the opinion that the Rules and
in particular Kules 247(x1i) and 248 empowering the
Commnission to impose "warning off” as a penalty
were in keeping with the legislative intent and
intra vires the Rule making competence of the
Commission".

In our opinion the effect of this dictum of Kerr, J.A. with which
the other menmbers of the Court coneurred fully and effectively disposes

of this particular ground which also fails.

In so far as ground (c¢) is concerned this has little to support
it. We need only repeat what was carlier stated that irrespective or
whatever duty ?s‘ﬁlaced upon the Recing Commission as the body respoansible
for regulating and conducting horse racing under the Rules of Racing and
in ensuring that those persons who come under its aegis are made aware
of what are the required standards that they wust comply with, pcersons
such as the applicant who are so engaged, as well as others who hoid
themselves out as trainers, jockeys and zrooms, etc. all of whom arc
taken to he familiar with the Rules of Racing in so far as it relates
to what 'is required of them and that Rule 207, in particular, ia sc far
as that provision falls tc be compliéd with the duty of care will only be

discharged if and only if the trainer {applicant), ctc. can show that




1G.

he exercised all reasonable care in protecting and guarding & horse
against the administering of any prchibited substance. That duty is
a primary duty which the rules places upon z trainer irrespective of
any supervisory role which may be added by section 155 of the Kules
in so far as it allows for the inspection of stables to be carried

out by the officizls of the Racing Commission,

In this regard; therefore, it is cur view that the Triounal
hearing the matter came tc a correct decision and this application is
accordingly refused with costs awarded to the respondent;, such costs

to be taxed if not agreed.
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