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BINGHAM J:

~ On 28th February, we heard submissions in this matter and at the

end of the hearing we came to the cenclusion that the decision of the Tribunal
set up Ly virtue of Sec don 25 of the Racing Commission Act in respect of an
investigation conducted cn 7th March, 1988 and made on l4th November, 1988,
in which it directed that the applicant be warned off.for a periocd of
eighteen wonths and fined $5000, be quashed.

We promised then to put ocur reasons into writing and this we now do.

It may be sufficient tc state that, in 30 far as there was in
substance no challenged made by the respondents to the application for the
reliefs sought in the motion, in the light of the fact that the decision of
the Tribunal was arrived at on the errcneous view that the Racing Rules in
so far as the duty it sought to ilmpose on a trainer was an absolute one.

The facts relating to this application that at a race meeting
held at Caymanas Park on 28th October, 1987, a race horse, one '"Reo Sandy",

trilned by the applicant placed second 1n the third race
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in which horses claseified in "DV class participated. As is the established
practice, this horse having placed “in the frame" and a dividead having
been declared cn the horse, it became subhject to a urinc sample which
subsequent on examination by the CGovernment Chemist established the
positive finding of the horse having raced with o prohibited substance namely,
flunixiu.

Thisfinding c¢f the Racing Chemist, Dr. Earle Roberts of the
Department of Chemistry at the University of the West Iundies was subsequently
confirmed by tests corrvied out by Mrs. Potience Dennis, the Government
Chemist on 2 simiisy specimen ¢f the urine sample taken from the horse.

Rule 207 (3) of the Racing Rules 1977, states in parts—

" finding of the Kacing Chemict thav a .
Prohibited Substance or s substauce other than

& substance which czn be traced to a norma
nutrient is present in the sample taken from a
horse or the dead body of a horse or that a

normal nutrient in abunormal quentities or
administered or applied in abnormal manner

was present in the sample tcken from a horse

or the dead body cf & horss shall unless the
contriry be proved by the owner, trainer grooum

or any person having the charge, custody or care
of the horse, be proof that the horse was
administervd such substance that in the case of

a sample at anytime teken in the period commencing
three days immediately pricr to the day of the
race in which the herse has participated the horse
carricd the said substance in or on its body while
participating in the race.”

1t was the receipt by the Rucing Commission of the subsecquent
report from the Racin, Chemist iu accordance with Rule 207 (4) that led to
the Racing Commission, by virute of the powers conferred cm it under Seoticon 45

N

of the Racing Commission Act appointed 2 Tribunal to conduct an investigation
into the circumstances which lead to this horse being administered with the
salid Prohibited Substance.

The applicant first became aware of the propoeed enqguiry
when he went to collect the purse normally due to the cowney from the Racing
Commission. Having regard to the positive finding the purse was withheld as
such & finding meant under Rule 207 that the horse was suctcmatically disqualificd
from the peosition it fimished in‘the race.

At the gubscequent investigatiou conducted on 7th March, 1988
by the Tribunal appointed by the Racing Commission its decisicn which was

handed down on l4ch Novewber; 1988 the Tribunal come to the conclusion that tho
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applicant was guilty of negligence and he was subsequently warned off for
eighteen wmonths and fined $500C with cffect from 18th Wovember, 1988.

Irn arriving at this decision the Tribunal found inter alia

1, The duty imposed by the Racing Rules on a trainer
is an sbsclute duty.

2. That the effect of this is that it gives rise to a
legal burden of proocf cm the trainer,

3. That this burden is uct merely ¢ provisicnal burden
raised by the state of the evidence.

4. That the trainer or other person must prove an
affirmative defence to the allegation; he needs
to preve further whe or whet probably caused the
administration f the prohibited substance.,

It was not sufficient that he did all that he could
do as this did not give rise to a defence.”

The statcment of the grounds filed in support of the Motdcn
before us applying for an Order of Certiorari states that;-

1. There was an error of law on the face of the record

which was implicit in the finding cof thc Tribunal
that the duty impoused by the Racing Rules on the
trainer is en absolute one which cuould cnly be
discharged by the trainer not merely being under

e duty to protect the horse apainst the administering
of a prohibited substance but further proving who or
what caused the administraticon of that substance.

2. Thet the Tribuncl acted im oxcess of its jurisdiction
itz placing such a burden on the applicant and in this
regard did not act fairly in the procedure by which
it arrived at its counclusicu.

As the Statement c¢f the Grounds sets out failrly accurately
in a summary form the decision of the Tribumal which appears at pages 64 and
65 cf the Record one nced not refer to this in detail. The necessity for sc
doing is further cbviated by the fact that Dr. Barnett for the respondent
has conceded that the findings of the Tribunal and the conclusion of guilt
arrived at based az it was upon what an erronecus statement of the law

relating to the burden of proof placed upon the applicant, did not seek to
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suppert the decision.

The arguments presented to us by Mr. Morriscom for the
applicant and Dr. Barmett to whom we arc greatly indebted centred around
the need for us to formulate some guidelines aimed st assisting a
Tribunal conducting similar investigations in the future in so far as
applying the proper principles of law governing the burden and strendard
of proof in srriving at a decision in such matters. In short, the question
which arose is what is the proper construction to be placed uper such an
interpretation of sections 161 and 2067 (3) of Racing Rules 1977.

Rule 207 (3) in so far as is matericl has already been
set out. 1t is clear from reading of this Rule that the positive finding
of a prohibited substance in the urine sample takén from the horse within

the prescribed peried “shall unless the contrary be proved,” be proof

of negligence on the part of the persons having charge, care and custody
of the hoerse. In my view this creates a legal burden cn the part of such
persons which would im this regzrd be, when the Xule is examined; for the
trainer and the greom to discherge the onue of proct which by virtue of the
primary facts established by presence of the prohibited substance the procf
of which fact would raise up a presumption of negligence on their part,
The crucial questicus which now need i be addressed given
this situation gre:=-

1, What is the nature and extent of the duty placed upon

2, How and in what manner can this Juty be discharged?

It is to Rule 161 that one has now to turn to see how the
Kules scek to address this situation.

Kule 161 states:-

“the traimer, groom, cr any other person having charge,
custody or carc of a horse azre obliged properly to

protect the horsc and guard it against the administration
cor attempted administravion, whether internally cr
externally, of any Prohibited Substance or of any substance
other than o substance which can be traced to a normal
nutrient being a substance which by its natura could

affect the speed, stamine, courage or recing performance

cf 2 horse or of a normal nutrient in such zbnormal
quantities or in such an abnormzl manner that it could
affect the speed, stamina, ccurage, conduct or racing -
performance of a horsce, and 1f the commissicn shall find
that any such persom has failed to show proper prctection
and guarding of the horse, it shell impose such penalty and
take such other action as it may deem proper.”
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As we have alreedy gtated in #68/8Y8 Reginz vs, Racing Commissic:

w5

ex parte Clitton Morgan unreported Judgment cf this Court delivered cn
28th February, 1989, the Court therc said in agreeiny with the submission
of Dr. Baruett for the respondent that:

“there is = high duty of eare imposed om all who have
\ charge, custody or care ¢f horses., Oun a truz

(;J* congtruction of rule 161, =ny perscn having charge,
custody or ceare of & horse is obliged o show tuat
all reascmable care had beca token to protect and
suard the horse against the administration ¢f a
Prchibited substence.”™

)

In dealing with & similar matter dovelving the administering

of a prohibited subg tince to cextain racenorses, the Fuli Court

{(Smith C.J. Parnell and Patterson J.J.5.) in M 83 ~ 86/1%82 Reping vs.

The Racing Commission ex parte Lvnfcord Hus epa al, an unreported Judgment

delivered on larch 23, 1983, Parvell I, in lanpuage far more feliciticus

(;/‘ than I am akble

from the Racing Rules, sa2id thatsg-

to describe, in dealing with the principles to be catracted

“From a careful examinaticn of the above rules
tugether with its historical setting, I awtract
the following principles.

1. In a rzce, brecding, grooming and training of
& horse alone must speak. Doping is absolutely
prohibited. And the administering or finding of
<::\ auy prohibited substance in the tissues, fluids or
) exereta of any horse walch has been enteret in 2 race
or declaved o runmer; makes the horse liable o Le

disqualified.

o]
a

Norrel nutvicnt odoindstered to o horse ia o normal

o " v

nenner is permicted,

3. Cerrupt practices by persone having the care cr charge

of & horse are prohibited under the pain of punishment,
Q;:;; Horse recing in Jomeica must be kept clean and acceptable
J

a8 far oo the Kacing Commissicn csn make it,
4, Tho trainer and those who hove the immediate care and
contact +f & horee are prima fucle vesponeible for its
henlth and safety, And at any investigation the burden

cf showing that propeor core and skill hes been exercised



I cpree with the cpinion

I wouldy

in the followeng

10

any prohibited substence to

within

and I wish to adopt the views expressad

In the light of

3 prescribad period cf three days before the

Ch
°

in the pruporsition of 2 horse to cnter a race ig on

the persen who 1g charged with neglect. The mers

finding by the Reciug Chemist cf a “Prohibited Substance”

in the horse dg encugh shift the burden of proci.”

ciapressad by this emminent Judge

;v him 28 my own.

thorefore, iu conclusion state the present position

17N SR T Y N

Sectlow 287 in o far as it secks to desl with ¢ pesitive

findin, of 2 prouibited substance ip o horse within the
preseribed pericd creates & presumption of guile in
respect of both the trainer and the groom hoving charge

custody.and cgre. .~ of the horse.

This presumption is rebutta*le in so fav

as the persong

charged are concerned 'f they can adduce such evidimes

capable of satisiying the lribunal hearing the matter that

they excrcised all reascmable care and skill om thedy

part 1in securing, protecting anc guarding the horse in

quescicn sgalnst the poesible sdminist:

rotion of

prchibiced

Thz

whether the legal or presumptive burden

which is cest upon the trainer or groum hag been

properly diacharged iz a question of {sct for the Tribumal

te determine besed upon their knowladge of

the Racing xulces

aul experience of the practices prevailiug iv the Racing

Industry and against the backpground of the clear intention

of the Legislature in prescribing the Rules of Racinmg 1977

zad subsequent amendments, having as its meiu objective

o stamp cut currupt practices and clean up horse racing

as o sport as far as is practicable for the voerefit of the

Kocing Fraternity and the large nutbers ¢f the members of the

publi~ wno gupport the spurt,

the strict prohibiticn on the almivdstration of

a herae nominate? for a race meeting at any idme

cree is schedulad to take
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-

part in a race meeting snd the persconal obligation placed upon a trainer
to imstruct the groom having the charge, custody aund care cof that hcrse te
be fuily occupied ir guarding and protecting che horse within that critical
pericd against the pousible administration »f any such substance, it seewns
to me that the venlitles of such a situstion would dievste that it weuld
be diificult if not virtuelly ispoesible for a prohibited substance to be
administered to such sz horse without the greon having the charge custody and
care of that horse and properly discharging that duty, ne knowledge of such o
fact.

It would appear that based upon such primary facts bedng
estoblished that as a matter of ¢vidence, the discharging of the presumptive

a
burder placed upon such 2 person would bef/difficult 1f not insurwscuntable

There being nuo contest, however, as to the merite of the

applicaticn no order as to costs was mede in respect of the matter,

as¥



PANION, J.

On January 9, 1988, Ellis, J. gave leave to the
applicant to apply for an order of certicrari to quash the
decision of a Tribunal of the Jawaice Racing Commission to
fine the applicant $5,900.00 and to warn him off for a
period of eighteen (18) wmonths from all courses and other
places where the Jamaica Racing Commission Racing Rules
1577 apply.

In pursusnce of that leave, the applicant =@oved usg
to make the order on the grounds that

(a) there is an error on the face of the record in

the finding of the Tribunal that thoe duty

imposed on (sic) the Racing Rules on the trainer

is an absolute duty to protect the hiorse against
the administration of a prohibitive substance
and that the trainer must prove who or what
prowsably caused the administration of that
proiiinitive substanco;

(b} that the Tribunal acted in excess of its juris-

diction in placing a burden on the applicant not

warrantoed oY reguired by the Racing Rules and

Gouot act feirly in the procedure oy

which 1t arrived 2t the conclusion that the

appellant was guilty.

In deiivering its decision, the Tribunal, through its

"Hc have come to the view that the
cffect of this burden is that the
trainer or otler persons having

care, custody, control, must prove

on a preponderance of the evidence
one of the usual a2ffirmative

defonces to an acticon in negligancao.
If he proves that his action did not
causc the injury to the horse he will
need to prove who ox what probably
didl instead. Showing that someone or
something else possibly caused the
injury will not absolve hiii., Demon-
strating that the source <f the

259
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injury is unknown will not absolve
him, anc =n argument that he did ail
he could do will not absolve him,
betause thoe duty under the Racing
duales in terms is absclute and ungua-
lifiec,”

It is clear frua the zbove that thoe Tribunal was
saying that once the Prohibited Substance iz found to have
red, there is nothing that can absolve the

cihor persens having tince care, custowy or control

further, the Yribunal was saying that the
trainer had also to prove how the horse came to have been
affected. It Jdid not matter, according to the Tribunal, that
the trainer did all that he ¢ould have donge to prevent inter-
ference with the horse,

Tne evidence presented oy the applicant indicated that

ne caployed a groom whom e had instructed to stay at the

stable and watch the horse, wparticularly Jduring tine la three

n
ot

A

days before each race. The stalls are conpletely meshed and
the gate iz kept locked, The groom stays with the horsc night
and day. 8¢ has authority toe give only wator o thoe horse.
The trainer usually fecds the horsa. hen it was learnt that
a positive test had peen returned in respect of the horsc,

the groom was interviewed. §Hoe <denied administering any

substance, and voiunteered the opinion tiaat the samples wr
have been "amixed up or sonething.” He left, without notice,

the employment or the tralner o foew Jdays before the inguiry

In the circumstances, the Tribunal "did not foeel®
that the applicant "uacessorily had anything to do with the
administration of the substance.”

Bule 1ol roads thuss

"o trainex, groowm and any other paerson
haviany charge, custody or care oFf a horse
are obliged properly to protect the horse
and guard it acainst the administration
ar attempted zdministration, whether
internally or oxternally, of any Proni-
bited Substance or of any substance
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Fule 207 (3} rezads thu

ather than a substance which can ba
traced t» a normal nutrient being @
substance which by its nature could
affect the speed, stamina, courag:

or racing performance of a horse or
wE a normal nutrient in such abnormal
manner that it could affect the spzed,
stamina, courage, conduct or racing
performance of a horso, and if the
Commission chall find that zay zuch
paxson has failed to show propor
nrotection and guarding of the anrese,
it shall imposce such penalty and toke
such other action ag it may deoem
proper.®

This Rule clearly places «n obligation on a trainer,

groom or othoer person having charge, custody or care of a
horse to protect it and guard it against interference by persons
Wiho may wisihh to admindster Prohibited Substances aimed at
atfecting its pericrmance in a race. There is a burden on the
trainer, groom ox other person having charge, custody or care

of a horse to show the Tribunal that reasonable mecasures were
taken to protect and guard the horsce. A fzilure to demonstrate
this tc the Tribunal makes the trainer, groom or sther person
naving care of the horse iinble ¢n a penalty. Implicit in

this Rule, I find, is room for thoe trainer to escoape liability
if ho satisfics the Tribunal that he did indeed institute

measures to properly protect and guard the horse; and this is

30, notwithstanding that the system instituted has been breached.

n

©n

em

A fincing by the Kacing Chemist that 2
Prohibited Substance or 2 substanca
cther than a substance which can be
traced to 2 normal nutrisnt is present
in the somple taken fxom 2 horse or

the dead body of a horse or that a
normal nutrient in abnormal guantitics
or administered or applied in abnormeal
manprer was present in the sample taken
from a horse or the dead body of a
horse shall unless the contrary bo
provaed by the owner, trainer, gxe
or any peaerson having the charge and
custody or care 2f the horsae, be
proof that the horse was administered
such substance or normal nutrient
cesaeasas that {where the horsge
participlted In.2.53¢¢) ceeconioions

o o

the horse carried the said substance

26
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or normal nutrient in or on his body
while participating in the race and
that {where the, borge, did not start)
sseeeoses the intontion of the person
hoving the charge, custody or care of
the horse was that the horse should
carry the said substance or normal
nutrient in or on its body while
participating in the racce. Any such
finding as aforesaid shall unlcess thoe
contrary be proved by any of tho
persons aforesaid, alsc bae procf that
the said substance or normal nutrient
was cne by which its nature could
affect the speed o.coos.. 0Of such
horse and that the trainer ccecocoono
has beon negligent in the charge,
custody or care of such horsce.”

The Einging of o Prohibited Substance in a saaploe
taken from a horse raises the following prosunptions
{1) that it was admindistored to the horsoe;
(2} that it wags administered with a view to
affcoting thie performance of the horse; and
{3) that the trainer, groom or Sther person having
or care of the horse had

baen of the norse.

horess Rule 161 gtates thoe obligation and burden on
the traicer. groocm or othor poerson having the charge, custod
or care 0f 4 horso, Rule 207 (3) states the presumptions that
apply unless thoe contrary is proved. These presumptions are
therefore robuttabla.

There is ne doubt that the Rules place a high duty of
care on a trainer. The Rules however do not suppert the viewing
of the trainer’s respongibility in absolute terms. The Tribunal
cannot ignore the fact that it is impossible for a trainer to

have a horse paysically in hls view at all times a

that a
trainer has to employ servants, and alsc Lo delegate some of
his duties in relation to horses under his care

The Rulos do not require a tralner €2 give a guarantoea
that the system of protection for his horses is not liable to ba

breached. There is a limit to the level of protecticn that a

trainer may provide. There arc economic as well as human

LTACS



considerations.

whore o horse has been found to nave heon administered

a Prohibited Substance, and the Tribunal is satisficd that the
treiner himself did not administer the Substance, wand had not
given instructicns for such Substance o be adimministoered, the
trainer is to be regarded as having discharged the burden

T

imposed on him by tae Hules, if he produces evidence to show,
on a balance ox probabilities, that he took reusonable carc -
1. to onsure that thoe premises on which the

norse was kept were reasonably secures

2
(13
O
©
=
2
=
H
(]

that thoe horse was under the care
and watch of someone whom he had no reason
to distrust; and
3. to adequately instruct such person Or persons
having direct care and watch of the horsc
tuat nothiing, apart from water and feed,
ghould be administered to the horse except
avthorised by the traincr himsclf or by a
veterinary officer who has examined the horse.
There is no duty on a trainer to provide evidence as
whno adminisztored a Prohdbited Substance, or to show how it was
adwinistered unless the circumstances indicate that it is

easonable to infer that he knows,

ko

in the instant case, there was thoerefore a clecar exror

on the face of the recora whon the Tribunal said that there
was an abdsclute duly on the trainex, from which duty and the

subseguent penalty therce is no means of escape. ¥For these

raasons 1 agree with ny learned brothers that certiorari should

go to quash the decision of the Tribunal.
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CLARKE, J.

In this
(w} quash the decis

Commission {the

application for an ordexr of certiorari to
ion cf a Wribuanal of the Jamaica Hacing

Comnission) for =zrror cof law on the iace of

the record my task was made lighter than it would otherwise

havq‘been, Thi
sides cave to L
by bDr. Barnett
contention that
tiot pur
(;, . reasons that sh
on in the origi
Tribunal acted
burden on the a
The Tri
finding returne
1937 atter it h

found that the

3

)
sz substance. it

the applicant,

@ was due tc the sssistance counsel on both
ne Court and te the commendable stance taken
in prorerly ceonceding that the applicant’s

tiie record is bad on its face is well founded.
sued before this Court, and rightly so, for
all appear hereafter was the other ground relied
nating notice of motion, nanely, that the

in excess of its jurisdiction in placing &
pplicant not warranted by the Hacing Rules.
bunal had held an investigation into a positive

d by the race horse, Reo Sandy, on QOctober 28,

ad participated in a race that day. The Tribunal

norse had run on that day with a prohibited
went on to hwold that the trainer of the horse,

had comsitted a breach of the fncing Pules (the

Riles) made under the Racing Commission Act and directed that

he be warned of
The gro
the record. Gi

Chairman, wino s

@

s
S

for 18 months and fined $5,000.00,

unds for the Tribunal's decigion are set out in
ving the grounds for the decision the learned

3

nowed o laudable desire for tihe matter to be

tested in & higher forum, had thic to say in part:

"Pirst of all we have comae to the

conclusion that the duty imposed
by the statute iz in legal teris
an absolute duty, tiiat is not to

gay thaere is no defenco to it, but

the effect of 1t is that it gives

rige to 2 leval burden of proof.
Sceondly this gives rise to a

legal burden on the trainer not - y

by

nerely the provisional burden raised

ton gstate of thoe evidence ...
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If he proves that his action 4id not
cause the injury to the horsa he will
need to prove who or what probably did
instead. Showing that someone or some-
thing else possibly caused the injury
will not absolve him. Deironstrating
that the source of the injury is unknown
will not absolve him because tha duty
under tne Racing Rules in terms is
absolute and uangualified. To put it
another way, none of these things are
specified by the Racing Rules as
giving rise to a defence.

HWe don't feel that [Mr. Green's]
evidence that he took all reasonable
steps, even 1if we accept that to he
the fact, would avail him in his
particular situation ... having regard
to cur view of thoe law ..."

The puszage shows that tihe Tribunal misunderstood the
concept of aboolute statutory duty, as witness the inconsistent
statements made about it. The learncd Chairman states variously
that the Rules imposc an absolute duty which he says gives rise
to a legal burden of proof which the applicant could discharga
by establishing one of the affirmative detences to an action
in negligence, and finally that such au absolute duty is after
ail absolute and ungualificed.

As Mr. Moxrison pointed out the guestion that arises
for determination iz whether the Rules, and in particular
Rules 1¢1 and 2067 (3} impose an absolute obligation onca basic
facts are proved or whethaer a burden is placed on the trainer
or any other person having charce of the horse toe displace a
presumption against him.

Ruio 161 provides as follows:

*The trainer, groom and any person having
charge, custody aor care of a horse are
obliged properly to protect the horsce and
guard it against the administration or
attemptoed administration of any prohibited
substance ... and if the Commission should
find that any such person has failed to
show proper protaction and guarding of the

horse, it shall impose such penalty and
take such action ©s it may deem proper.”

2648
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From 2 jurispruczntial standpoint there is & bias
against absolute cobligations in the absaence of clear words
to that effect. According to tne AZule tne Commission may only
impese a sanction against a traincr etc. if it find "that any

[}

suach person has ailod to saow propor protection and guarding
of the horse.” That plainly connotes that the obligation
created by tine rule is gualificd, for the implication is that
the trainer otc. may indead be able in a given case to show
"mroper protection and guarding of the horso.”

I am fortified in this view by tie reflection that,
as HKr. Morrison submitted, the cases in which absgolute obliga~
tions have been bhald to exist the subject mattor has usually
been in relation to matters such as public health and the
safety and protection cf workmen, which is, of course, not
this case.

Ppop

oy Y

adcliffe in Brown v, Hational

3
e
4]
L_: »
=
o
&
9
&
[xid
ed
"
e
£
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o

Coal Board {19262) A.C. 574 at 592 (& case involving o cliaim

for breach of statutory duty which »n the facts was held to
be a qualified duty) an oifender in breach of an absolute
statutory obligation to a1 workman "has not so much a duty €o

perform as a respensibility for circumstances. Such obligations

o
L
©
o

kg

el
e
Q
"
H

et
Q

reated by requiring that ... a person is Lo do

some specificed thing without gualification.®

allton v, Jdotivacl Coal soard [1960] A.C. 633, rolied

on oy the Tribunal, is another case involving a claim for breacn
of statutory duty and would apoear at first blush to support
the Tribunalfs interpretation of Rule 161 as imposing an
absolute obligation.

There the House of Lords held that a statutory provision
requiring that machinery forwing part of the eguipment of a

mine “shall be oroperly maintained® dmposed on the mine owners

an abgolute obligation to keop tie macningry in a proper stato

of ropairs. This was a case dealing with industrial safoty in

wihiich clear and imperative words were used by the statute.
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I agxee with ¥Wr. sorrison that it is clearly distinguishable

£

from the Rules in the instent case cone of which, 23 he points

owut (Bule 161) r

(D

fers to "a failure to show proper protection
and guarding®” and the other (Mule 207 (3)) expressly reifers to

"proot to the contrary.?

in R, v, Jomalea Rocing Comaission exoart. Clifton

Borgan (3Suit dio. s 48 of 1980} (unreported) this Court in
delivering judquent on 28th February, 1989, stressed that
there iz a very wigh duty of care imposed on all those who
have custody and care of race horses.

reading the kules as a whole it is abundently clear
that thoir dominant objective is te eliminate corruntion in
the race horsce industry by imposing obligntions on persons
cmployed in the industry such as trainers, grooms and persons
having the custody and carce of race horsos.

Rule 151 placoes a iegal burden on o trainer o that

4]
0]

=
12

21l reasonable care is taken in the propor protection and
guarding of a norse iu nds cure.

Although in accordance with genera

\J
et

principles ho aay
discharge the burden on a preponderance of probablility or on
a kalance E preobabilitics {(both of which mesn the gamoe thing)

.

it should be horne in mind by tribuncsls of tact that there

agrece of probanility within that standard of proct
and the apprcoriateness of the degrece in any given case depends

on lts subject matter. {seg bater v. Bater {1951} P, 35 at

35 ~ 7 per Denning L, J.}

Manifold ways of breaching the qualified obligations
inposed by the Rules may occur and it is as well that as a
reviewing Court we stress for the benciit 2f Tribunals the
flexibility of the stundard of proof inposed on trainers etc.,

namely, proost on a balance of probabilities.
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As sorris L. J. aptly put it in one case:

“Though no Court and ne jury would give

lesg carvetul attention Lo issucs lacking
gravity than to tuose sanrked by it, the

very elanent of gravity become a pz.:r"‘ ok
a wnols range of circumstances which

1 in the scqle :

Lo be welg
geciaing as to the balance of pr
iities.” (ornal v. Noubergor Prwuuc g Lid. [1957]
Lo, B, 247 at 206

a

Depending on the fach situation of

" — . s D T PR A
3 CRdL 0L thiis sart
L.

he inability of o tralner to state how or Dy whom z probhibited

drug wons administorad mewv

or may not be a circuastance which

prooabil see that all

reasonable care was taken in the proper protection and guarding
of a horse in his care.

In the iastan casce tis Tribanal did aot makz » finding

o see that all reasonable cara

Dean taken., In fact it was proepared to asswse that the

4,

ail roeascnable care pul bosed oo its

erronesus view of the law ag boruae out by the record it hald

that that would nct avail tne agplicant.

As the Tribunal nerived at its finding on the basis that
tne Aule imposed an absolutce obligation on the trainer therce is
an error of law oppearing on the fhce of the record.

Accordingly I agree with my laoarned brotihscs that

icrari should go to guosh the decision of thae Zribunal.

care
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