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IN THE SUPREME COURT CF JUDICATURE OF JAMAICA

SUIT NO. M 35 OF 1980

Reg. V. Industrial Disputes Tribunal
Ex parte Alcan Jamaica Company

(Application for Order of Certiorari)

Coram: Parnell, Chambers, JJ & Wolfe, J (Ag.)
Heard: December 1, 1980
Emile éeorge, 0.C. and Maurice Long for the applicant,
Dennis Edmunds for theTribunal,

Enoch Blake and Everton Bird for the N.W.U. (bargaining agents
for the workers),

Parnell, J:

At the end of the hearing on December 1, the Court unanimously
ordered that certiorari should go to éuash the award of the Industrial
Disputes Tribunal (hereinafter referred to as the Tribunal). The Union
which appeared in support of the Tribunal'c awgrd was ordered to pay the
costs of the applicant. We prgmised to put our reasons in writing. This we
now do. |

Award bad on its face

The award of the Tribunal is regarded for all practical purposes
as final and conclusive. But the Labour Relations and Industrial Disputes
Act, under which it operates, makes it very clear, that an award may be
impeached on the following groﬁnds:

@A) ‘E&uﬂ:thc Tribunal erred in law in arriving at its cdecision;

(2) That the conditions of employment regulating the work of

» the employees at the work place, are controlled or regulated
by statute and the award of the Tribunal, conflicts with the'
_ statute in question.
(3) That the award is inconsistent with the national interest

(Sec section 12 (4) and 7) of the Act.
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Where an error of law is alleged, the error may appear on the face
of it. A "speaking award® may be made by the Tribunal. in guch a case, the
summary of the/evidence or reasons on which the award is-fased is outlined
and the error is discernible. rut where an inconsistency with the nationai
intérest is said to be involved the detection of the error may not be easy
to discern. The reason for this is that: the "national interest” iike
"pub;ic policy" is a horse high and refractory.. Getting astride the
animal may be difficult, Aﬁd once the judge is aboard, there may be genuine
differences of opinion, whether or not he earned praise in the handling of
the reins.

In this case, it has been urged that the award of the Tribunal is
bad on the face of the record. Learned Counsel who appeared for the
rTribunal did not seek to support it. He was satisfied with his putting in
an appeardnce merely for the purpose of protecting the Tribunél against an
ordér for costs Iif the applicant succeeded in its contention.

Brief histofy of the dispute

1. At the applicant's Xirkvine Works, there is an Instrument Sectiaon
attached to the Electrical Department. The Instrument Section was manned
by 18 workers. The Manager of the applicant's plant tock a decision to
appoint one B, an ex-hourly rated employee as a technician in the
Instrument Section. But this propésed move did not meet with the approval
or pleasure of the union delegate. The union delegate suggested that a
particular worker from the Instrument Section should be named to th;
post. The delegate made it very clear that if the decision of the
Manager was implemented there would be "problems®, 7This warning - which
was nothing short of a threat to resort to industrial action -. was
issued on Friday the 30th June, 1978.

2. The Manager told the union delegate on June 390, that B would be taking
up duties on either Monday the 3rd July or Monday the 17th. The newly
appointed technician D reported for duty on July 3. Of the 18 men in
tha Instrument Section, 13 reported for duty on July 3. The absence
of 5 men including the union delegate was satisfactorily accounted for,

3. It seems ihat thg "problcms® which the union delegate had prophesied
would have developad if E was appointed, startod on the very day he

toock up duty. At about mid-dzy, one worker deserted his poct witimut
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informing his forcﬁan of his intention or assumecd reason for so doing.
and by 2:15 p.m., another worker ceased working. ZEut he claimed that he
was "ill.,"
on Tuosday the 4th July, the Instrument Section was wholly deserted. None
of the 13 men reported for duty. But "sick leave" certificates were forwarded

to the Persommel Department for 7 of the men. All the certificates were
Six recommended four days "sick lecave" and one recommended three days.

effective as from July 4./ Cclaiming that an "epidemic” could have hit a

section of the plant, the Manager contacted the Company's quical Directox
and the executive of the Union.

on Juiy 5, six "sick leave" certificates were received. B2all these
certificates ;ecommending periods of three to four days “;est", were effective
from July 4.

On July 6, the company sent telegrams to the 13 "sick" employces that they
each should obtain a "£it to resume” certificate before reporting back to
work; This was a strategic but wise move on the part of the Company's
ﬁanagement. It was wise in the sensé that if - against cnormous odds - an
epidemic had bxroken out which affected only the instrument men, the health
and comiorzt of the other 68l workers at the plant including the other five
men whose absence on July 4 was accounted for, should not have been
imperilled. And it was strategic in the sense that if a "sick-out™ under tho
pretence of genuine illness was put in_operatiﬁn, the camouflage could have
been detected without much &ifficulty.

On the 7th July, 3 men reported to work but without the appropriate
resumptive éertificate. The three men obtained the ;ertificates but two

of them refused to surrender them ﬁo their foreman.

On July 10, ail the unionised instrument men wh§ were due to resunie reported.
There were two absentees. One man was absent without leave. Permission was
granted to the other man to be absent.

Oﬁ the 10th July, the men who reported for work without resumptive certifi-
cates, were directed to obtain them. On the advice of the union delegate,
they refused. Men who had "fit to resume"” certificates, ref&sed to carry
out work which was assigned to them. 2And those without the certificates
ware not assigned any work;

/..l..
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10. On the 17th July, the Lﬂdlcal Directoxr of the appllcant informed its
Personnel Manager thet no epidcemic existed. As a result the require:--

ment to obtain the "fit to resume" certificates was no longer

necessary.

Claim for pay during “illness”

At a meeting held on July 18, the Personnel Manager and the Instrumeni
Department conveyed to the Chief Union Deleﬂate, Mr. L, Pitter, the decision cf

the Company that no pay would be given for the alloged sick leave:

Mas Alcan viewed the matter as concerted
industxrial action on the part of Instru-
ment employees,"

The reaction of Mr. Pitter was swift. The grievance procedure in

the collective agreement was ignored. Dy telephonc, he issued a strike notice tc

the Personnel Manager to the cffect that unless the men were pald for the

alleged sick leave period that very day, then thc plant would be closcd down

within 72 hours. O©On the same day, the’ secrctary of the unlon 1nformed the

Company that a grievance had arisen,

The Industrial Relations Manager of the CompanJ wrote a 1ettcr on

July 19 to the General Sccrctary of the Unlcn. The Gencral Secretaxy was

informed of the strike notice issued b} Mr. Pltter, the chiaf Delegate. I shall

quote the second and third paragraphs of the 1et er of the Industrlal Relatlonu

Manager: ‘

" I urge you to usc your influence with thc local
to prevent them from executing hic. threat’ of taking
- strike action. I remind you that our Collective

Labour Agrcement provides for the processing of any
grievance or complaints which an cmployee or the
Union might have .-  and-recommend that this machinery
be utilized in the instant case. The Company is
committed to deal with any matter processcd through
the grievance procedure as a matter of orgency.

Pleasc bear in mind, too, that the closure of
any production unit in the industry at this time from
whatever cause, will certainly result in hardships to oux
employees, loss of production- o the -Comppany - and- serious-
damage to our already battered national economy."

Eventually good senso prcvailed The thrcat was not carried out but

the union pressed its claim that the men should bc paid fbr tha period whcn

they were not on duty owing to "iliness.®

/—.--- .
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Claimt referred to Tribunal

The claim of the Union that the workexrs be paid for the peried

July 4 to 17, 1973, was not accepted by the Company. As a result, the

dispute was reported to the Minister of Labour, By letter dated October

24, the Minister rcferred the dispute to the Tribunal for settlement undex

the following terms of reference:

"To determine and settle the dispute between Alcan
Jamaica Limitced (Kirkvine Woxlks) on the one hand
and certain categories of workers employed by the
Company and represented by the Hational Workers
Union on the other hand over incidents resulting
in the non-payment of wages by the Cocmpany to cer-
tain workers employed in the Instrument Department
of Kirkvine Works for the period 4th July, 1978

to 17th July, 1978."

Tribunal 's meetings

Between March 1, 1979 and April 23, 1980, the Tribunal held nine

meetings when submissions were made. Mr. Emile George, 0.C., led the team

for the Company. The General Secretary of the National Workers Union,

led for the Union. It scems that what appears to be a very simﬁle matter,
took nine mectings over a period of nearly fourtcen months to be ventilated,.
And on the Sth June, 1980, the Tribunal made its award. T shall quote
certain passages contained in a memorandum of six pages,. The three membors
who constituted the pancl were unanimous in tﬁeir conclusion.

(X} "From the evidence tendered by the Company and the circumstantial
implications, the Tribunal docs not believe that the workers were
i1l. BHowever, the medical evidence that they were ill is uncontest-
able and must be accepted by the Trobunal. ™ {(page 4 of awaxd),

(2) °The Tribunal finds that in demanding the 'fit to resume® certificates,
the Company was merely exercising its rights..........and consequently
the conduct of those workers who refused to obtain the certificates
and of those whe had certificates and refused to work cannct be

condoned.™ (p.5}.

(3} "Og the other hand, the Tribunal is not satisfied that the Company
scriously considered the possibility of an ‘epidemic'............
Apart fram the fact that no report of this suspected epidemic was
made to the Health Authorities, with the facilities available to the
Conpany and the Medical Director it should have been established
well before the 17th July that no epidemic existed,” (p.5}).

Under the heading “"recommendation® at page 6, this interesting comment

is made;

feven
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"he award in respect of the first period (i.e. that
covered by the medical certificates} has beceon reluctantly
made since it appears to theflribunzl that this is a case
where industrial acticn was nlanned and carried out with
the unwitting support of the modical proféssion. It is
clecar that this pattern of LZehaviour must be discohraged;
the remedy vhatover it may be, docs not liec with a
Tribunal of this nature.™ '

Summary cof findings

From the excerpts above nentioned, the Tribunal, in my view,

found the following:
(1} That no genuine illness was suffered by any of the 13 men

who withdrew their services from the Instrument Section as from

the 4th July. - - -

{2) That industrial action was planned aAd executaed ﬁnder the
pretext of "sickness.”

{3) That the managemcnt of‘éﬁé_tbmpany exercised its-rights vhen it
demanded that the men whoﬁ thé manaéer ééﬁéi&éfad-ﬁeré-on

strike should produce “"fit to resume certificates before theov

were allowed to resume duties.

The reasoning of the Tribunal is, with respect, nbt free from a

¢certain amount of confusion. . If the management of the Company honestly

beljeved theat the men were on a "sick-out" but in fact were execrcising

industrial action, then the guestion of "considering seriocusly that an cpidemic

had broken out®™ did not arise. BAnd there was no duty on the part of anyone

to make any report to the Bealth Authorities of a "suspected epidemic" at

Kirkvine Works, It secms to me that what the. Company did was tohreéoit to

that clause under the Collective Agrecment between the Union and itself which

gives the right to call for a medical certificate from a woikerrwho.cléims

that owing to "illness" he was absent fr;m dhty. ‘ﬁcgever, the réqﬁ;st for

the medical certificate was not a move designed. to. prove thet any - .

" "epidcmic” had broken out. That was reséctéﬁ 5y thé-cﬁmbany.; The object was
designed to get documentary and circums;;n£;al eviée;;; &f-pégéible ;o-;upport

the contention that the men had felgned fheiﬁ illﬁess.

Conduct whether antecedent or subseguent iﬁ réidtiﬁh-gb an avent
is acdmissible. 4nd it is rclevant evidence in orde:z'to throw light on the

naturc and gquality of the event under inguiry. It is opun to a party tc a
/0-0'0
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dispute to rely on any proper method which he has adopted .in order to
collect material which may be useful in any step or proceeding which he
envisaged. | o

The Tribunal should have cxemined the cOmpany‘shﬁovc in that light
particularly where there was a finding inconsistent with the existence of
an epidemic and consistent with the belief of the management that the men
wére only pretonding ﬁhat t@cy were sick.

in ny judgment, the Tribunal misdirected itself in this particular

area of the evidence.

BError of law on the face of record

The error of law vhich is apparent on the face of the memorandum
containing the award, is the erroneous opinion of theTribunal that the
evidence or opinion of an expert or of a professional man in his field of
leaxping mﬁst be accepted by a Tribunal ofléééi unless it ié Eoﬁ£es£ed.
The laﬁguage of the Tribunal should'bq regeatcd:

"Rowever, the medical éviéeﬁae fhéf_theé.ﬁéfc o
i1l is uncontestable and must be accepted

by the Tribunal."

I am of the opinion that the adjective ™uncontestable"™ is an error and that

™uncontested“ is what was meant. The epithet "incontestable” could not have

been intended since I do not think thé% the Tribunal would hévé-géné to the
extent of saying that medical evidence is not capable of being challenged

or contradicted. Tt o - T

I, therefore, proceed on the basis that the Tribunal in its usc of

the epdthet “uncontestable” did mean to convey the idea that there was no

evidence to challenge the contents contained in the medical certificetes

touching the health of the men and thercforc, the Tribunal was bound by the

medical evidence. If this is what is:ﬁeanﬁ, then it is not tho iaw and it
has never been the law, Even where therd is no evidence of an expert
which i$ in opposition to the evidence of onc called bf axCourt:or féibﬁﬁal;
the evidence given is not bound to be acccpﬁed. And it can be rejected if
there is lay evidence which common sense dictatds should. be préferrcd. The
function of an expert is mercly to assisé‘fhd'sudée.6r-jd£§“in reaching the
+ruth, And no tribunal is bound to éééééﬁ ééiéénce 5f épi;ioﬁ:ﬁhétﬁcr'by
& lay or expert wiltness., Once the Triﬁ&ﬁ£i<cama-to the cén&lusiégbéhat the

j;---
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men haé planned and executca industrial action at the plant under the
pretence that they were sick, the production of medical ;ertificaﬁes
suggesting that they were ill could not affect the finding which the other
evidence and the circumstances strongly support. By the finding in (1)
above, the production of the medical certificates should have boen regarded
as part of or a stecp towards the plannced action.

Bat the issuing of thé medical cortificates indicating illness on
the part of the patients, is not to be regarded as "unwitting support of the
medicai profession.™ A paﬁient is in a position to mislead a'medical man
when he relates his history or symptoms. In such a“case, the doctor is likely
to resolve ani reasonable doubt in favour of the patient so as to allow the
symptoms complained of to run a reasonable course. Where the medical
practitioner, therefore, is not awarc of the circumstances, he is likely to
be léd astray by a scheming patient with the result that his patient leaves
515 surgery with a "sick certificate".when in fact nothing is wrong. From
the facts and circumstances, the findings by the Tribunal show clearly that
the men involved obtained.sick leave certificates in orxder to suppoxrt their
inéustrial action and to ground a clain for pay based on illness. The
Tribunal was, thercfore, in error in making the awaré which the applicant
has challenged. It was to the effect that the Company should pay the workers
their wages for the period covered by the medical certificates and for the
period, July 13, 14 and 17.

Labour Relations Code

The Labour Relations Code, established in accordance with
section 3 of the Labour Relations and Industrial Disputes Act, was ‘approved
and published over four years ago. (Sec Jamaica Gazette Supplement No., 106
dated Séptember 30, 1976). Paragraph 6(l) of the Code states:

"The worker has a responsibility to his employer

to perform his contract of service to the best of

his ability; to his trade union to svpport it

finencially and to vest in it, the necessary .

authority for the performance of its funckions

efficiently; to his fcllow wvorkers in ensuring

that his actions deo not prejudice their general

well-being including their health and safety; to the %
natlon by ensuring his dedication to the principle

of productive work for the good of all,=

oy



And paragraph 7 states:

"The main objective of a trade union is to prometo

the interest of ite members, due regard boing paid

to the intcrest of the total labour force and to

the greater national intcrest. To achicve this

ain, trade unions have a duty to maintain the

viability of the undertaking Ly ¢cnsuring co-cpcraticon

with management in measurcs to promote cfficicncy

and good industrial rclations. ™
Trade unions and workers should be reminded of the coxistence of the Code.
Staging a sick-out at a plant on the ground of an alleged grievance is not
in the national interest. And where a trade union official, who knows the

facts, supports a2 sick-out as a weapon and further supports the alleged "sick

workers" to claim wages during the period of "illness", he shows by his
conduct that he is ilrresponsible and that in the exercise of his functions,
he disregards the national interest,

. The workers at a plant should be properly instrﬁcted and led,
False pretences and irresponsibility on their part should be discouraged.
Frankness, devotion to duty, disgipline’and responsibility shouléd be

advocated and maintained.

Power of thoeTribunal

Tha Act proceeds on the basis that every imaginable industrial
dispute as defined in the interpretation scction, is capable of being
settled. It is the Tribunal which is required to settle the dispute if all

M trarie st
other means_ @< available to the partics havé been unsuccessful. To suggest
therefore - as the Tribunal has stated in this case - that the pattern of
behaviour complained of by the applicant, does not lie within the power of
the Tribunal to deal with effectively, is in oy view and with respect, a
demonstration of weakness and lack of foresight. Dismdssing a claim
which is unjust or irregular; bélancing the national interest with the
intérest of the workers and with a leaning towards the interest and con-
cern of the nation; chiding recalcitrant workers and belligerent trade
unicn executives in appropriate language and refusing to be influenced by
Plausible but unsound rhetoric, are some of the_methods which:may safely be ;
rascorted to when a dispute has been refe;red for settlement.

Yhere 1t is believed that a point of law arises during the

hoaring and that it is likely that an award mey depend on the identification
/----
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and interpretation of the point of law in guestion, the Tribunal should
geck advice. One simple nethoel of doing this, is to summon an attorney
from the department of the Law Officcrs of the Crown. The attomney will
then appear @s an amicus curiae and advise the Tribunal in the presence and

hearing of the parties. If this course was folleowed. there is the likelihood
' be

that the opinion that would have been tendered would / consistent with the

stand taken by Counsel before us who appears for the Tribunal., The conduct
cf Mr, Edmunds in his rxefusing to offer support to an obvious;y exroneous
awarduis commendable,

In his submissions before us Mr. Blake on bchalf of the dnion
criticised Mr. Edmunds for his refusol to suppert the award., The criticisms
were unfortunate. Mr. Blake appecars to have forgotten certain legal ethics
which.evefy practising counsel should know. Counsel should never attempt
to keep his personal conscicnce and his professional conscience in separate
‘compartments. It is in the hlghest tradition of the Bar that Counsel does
not attempt to support a coursc of action which he censcienticusly believes
is untenable. He may be wrong in his rcfusing to arguc that a certain
gtand is maintainable but if he honestly feels that he cannot support it,
he is free to say so without being subject to any censure fron anyone in--
cluding a colleague who finds himsclf on the other side of the fence.

It was Touchstone, an amusing character in Shakespeare's "As
you like it", who related the story concerning a quarrgl on the "Seventh
cause®, The-seventh cause ié to charge a man with the "ILie Direct®. And
the 9lde Direct" follows closely the “Lie Circumstantial®, But the con-
sequences of alleging a lie direct may be avoideé by a condition introduced
bg the word "if", (Sce Act 5, scenc 4, lines 89-109), Both the lieg
circunmstantial and the lie direct werc present in the alleged grievanco
which the Union claimed to have existed between the management and +the
workers in its refusal to pay wages during.illness. The proposition and
findiﬁg tﬁziﬁin the circumstances therc was a lie which basedzthe claim, 4id
not change/the formulas

if a modical certificate is procduced, ®

Soveer
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A lic seeks.to.dodge careful examination. Txuth invites it.

Where a motion is sought to seek an order to'quash the érﬁer of an
inferior txibunal, the tribunal mecmbers arce not liable to pay costs, unless
it is shown that thoy were guilty of a serious impropricty and they appcar
at the hearing of the Full Court in opposition to the relief sought.
ﬁut the Union having appcared to support the award, it makes itself liable
to pay the costs of the applicant.

It 1s for the rcasons which I have attempted to outline, why I

joined in the order proposed and announced at the end of the hearing.
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Chambers J.

I have had the benefit of reading in draft the views
expressed by my brothers Parnell J. Senior Puisne Judge, and fhat
of Wolfe J. {(Lg.) 1 agree with them but I wish to express some
observations of my own owing to the importance of this case.
Mr, Emil George Q.C. for the applicant Alcan Jamaica
Company (formerly Alcan Jamaica Limited Kirvine Works) hereinafter
referred to as the applicant moved this Court by Certiorari to gquash
the Award of the Industrial Disputes Tribpnal (hereinafter referred
to as the Tribunal) which award was made on the 9th day of June 1980
on the main ground that there was an error in law on the face of the
record. Mr. George cited to the Court the well known principle and
referred to the treatise on the Principles of Administrative Law by
J.A.G. Griffith and H. Street 5th Edition at page 216:
"* Whereupon the face of the record it
appears that the determination of the
inferior tribunal is wrong in law,

certiorari will be granted".

This statement is mentioned in the 4th Edition at page 223.

The principle is supported és long ago as 1922 in Rex v Nat Bell Liquors

Ltd. (1922) 2 A.C. 128 at page 160 (per Lord Summer).
Mr. George further submitted that an error of law appears
on the face of the record of the proceedings before the Tribunal in

that the Tribunal wrongly held that expert evidence was not capable

" of being contested or was uncontestable and must be accepted by the

Tribunal. What is recorded is in these words:
" However, the medical evidence that they
were i1l 1s uncontestzble and must be
accepted by the Tribunal'.

Hr. Enoch Blake for the Naticnal Workers Union which
represented the workers who were on a M"sick-out! did not at first
deal specifically with the question of "Error on the face of the
record" but submitted to this Court that:

" The finding of the Tribunal is that
the workers were genuinely sick',
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He argued that this finding is to be inferred. Further
that as the Tribunal came to the conclusion that the men were sick
that is the end of the matter. It is not clear whether by thiﬁ
submission he intended that this Court should hold that if the
finding of the Tribunal was otherwise the matter does not end there?

¥Mr. Bleke further submitted that_thére was no evidence from
which the Tribunal could have come to the conclusion that tge workers
were not ill.

Mr., Blake made the two submissions outlined hereunder and I
am at a loss to understand how he could have made them on the face
of the record before this Court. Part of the Record includes the
Memorandum dated 5th January 1979 prepared by Mr. Emil George Q.C.
and submitted to the Industrial Disputes Tribunal. The two
submissions were to this effect.

(1) That the Tribunal came to .the conclusion that
the men were sick.

(2) That there was no evidence from which the Tribunel
could heve come to the conclusion that the workers
were not ill. S

In respect of submission No. (1). this is what the Tribunal
stated in their conclusions:
" First Part - from the evidence tendered by the
Company and the circumstantial implications,
the Tribunal does not believe that the workers.
were ill.M
Is counsel saying that the Tribunal's conclusion is that
they disbelieved their own di.é.b_elief in the men's illmess? I det.ect
some illogicality here. | N
Is Mr, Blake basing this No. (1) submission on the very
grounds ,of the application of the applicant to this Court that there
is an erreor in law on the face of the-féhbrd,'naﬁely;'as fhé:Tribunal
in their conclusion as to their disbelief iﬁ_the men'ts illgés;-;;ht

on to say:

" However, the medical evidence that they were ill is
uncontestable and must be accepted by the Tribunal?"
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Does this not mean that although the Tribunal does
not believe, inspite of the medical certificate, that the men were
111 they were in law bound to accept the medical evidence tﬁat the
men were 111 as the medical certificates were uncontestable?

Before referring to the law of evidence on this point
it is poteworthy and it would seem that rir. Blake maae submission
iNo. 1 based on the fact that the Tribunal accepted the medical
certificates becmuse the Tribunal said they were bouhd to accept
them.

The gquestion of an error on the face of the Record has
already been referred to but Mr. Blake had something to say in
answer to the following two questions posed by the Court:

Question (a) "Could the Tribumal have rejected the Medical Evidence?"

Answer: Yes.

Question (b) EHaving said that the Medical Evidence is uncontestable f

and must be accepted, is that an error in law?

Answer by Mr., Blzake:"Yes but I am saying that that is not before the
Court".

Mr. Blake admits to the Court that that matter is an error
in law and in spite of that admission goes on to state and infer
that although such error in law forms part of the conclusions of the
Tribunal leading to the award which is before us that it is not before
us. With respect this sounds as if some confusion has emerged.

Fﬁrther, the Act under which this matter is brought before
the Full Court allows points of law to be so brought. Section 12
sub-section 4(¢) of the Labour Relations and Industrial Disputes Act
stat?a -

"An award in respect of any Industrial Dispute
referred to the Tribunal for settlement shall be
final and conclusive and no proceedings shall be

brought in any Court to impeach the validity .
thereof except on a point of law",

The emphasis here by me is "on a point of law",.

Now what is the law on the acceptance or rejection of

o)
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expert evidence. Lord President Cooper in Davie v Edipburgh
Magistrates (1953) S.C. 34 at page 40 repudiated the suggestion
that the judge or jury is bound to adopt the Yiewsdof an expert
even if they should be uncontradicted, because: |
"The parties have invoked the decision of a
judicial tribunal and not ar oracular pronouncement’
of an expert", ’ T
Mr. Blake accepted that this is the law and he also
acceptea that the Tribunal did make the statement or conclusion
that the medical evidence that the workers were ill was uncontestable
and that that conclusion is an error in law. In view of this
acceptance and admission by him I am unable to urderstand his attacking
Mr. Dennis Edmunds of the Attorney General's Department who stated to
the Court that he was not able to support the findings of the Tribunal —ﬂ
po doubt becazuse he Mr. Edmunds was of the opinion that there was an
error-of law on the face of the record. -Was Mr. Blake challenging
Mr. Edmund in his right to say what he told the Court 2
Mr. Blake's submission No. (2), namely, that there was no
evidence from which the Tribunal could have come to the conclusion
that the workers were not ill is not supported by the records before
us, especially the Memorandum of the Sth of January 1979 to which I
have already adverted . In addition the submission is not supported
by the reéorded conclusions of the Tribumal. However Mr. Blake in
his final submissions conceded that the Tribunal was entitled on the
facts to find that there was a "sick-out". Mr. Blake further submitted
thus:
"A crucial point in this argument, - dces the Court make
a distinction between a sick-out which we submit the
Tribunal was entitled to find on the facts, and on the
facts, on the other hand, proof thait the workers were
sick. The Tribunal was entitled to find that there was
a sick-out. Proof that a man was sick requires evidence
of a certain nature".
I must state further, that Section 12 subsection (8)(c)

of the Labou; Relations and Industrial Disputes Act lays- it down

that any document purporting to be a copy of the award, order

requirement, or decision of the Tribunal shkall be received as prima

facie evidence without proof being given that such award, crder
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requirement or decision was properly made.

I therefofe hold that such decision by”the Tribunal was,
on the evidence before this Court properly made on the evidence
submitted to the Tribunal, except in so far as they made an error
in law in relation to their finding that they were bound to accept
the medical certificates - the "evidence of a certain'né£ure".

I must repeat here for emphasis that the conclusion of
the Tribunal was that:

" From the evidence tendered by the Company
and the circumstantial implications, the
Tribunal does not believe that the workers
were 111",

Parnell J. posed the following question to Mr. Blake
"What is a sick-out" and Mr. Blake replied:

" A sick-out is a form of industrial action
instituted by the work force at the particular
work place. On reflection that action may or
may not be justified but certairly in the eye
of the workers it is justified on the ground
of some perceived wrong'.

Mr. Blake further submitted that the issue before your
iordships is very important for the N.W.U. and the working people.

I must state here and now that the importance referred
to in the law is the importance to the National interest not the
importance to any particular union or to the working people - a
matter which I will comment on later.

Mr. Enoch Blake then strayed in his argument in relation to
Public Intérest when he submitted that Public Interest must be the
interest of the workers and th%t_that Public Interest includes justice
and law. Mr. Blake should_have,.as requifed, dealt with National
Interest not Public Interest.

. I must observe here that the words "Public Interest”
appear only once in the Labour Relastions and Industrial Disputes
Acty, 1975, and that is, in the Marginal ﬁote to Section 10(1) of
the Act and is stated thus: :

"Minister may act in public interest to
settle dispute"

-

=
but the body of the section itself uses the words "Nationmal
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Interest" - a vast difference in the meaning of the respective words.
I shall also deal later with those words used by Mr. Blake about justice
and law.
I must now state that it is elementary law that Marginal notes
are not regarded as part of the statute.-
In allchin v Courtland (1942) 2 All E{R. 39 at page 43,
Greene, M.R. said:
ng, 114 of a (local Act) has as its Marginal Note
the words ‘'application of revenue of undertakings'
and the same phrase appears in the -preamble ......
I cannot attach to this phrase the importance that
counsel for the Crown suggests that it bears. It
is in fact a misdeascription of the contents of the
section. The section gives no directions as to the
application of revenue as such".
Similarly, as I have stated earlier the use of the words
"Public Interest" in the Marginal Note of our statute is a misdescrip-
tion of the contents of the section.
Nowhere in Section 12 of .the Labour Relations and Industrial
Disputes Act do the words "Public Interest" appear, either as a Marginal
Note or in the contents of the section.
The relevant portion of Section 12 as it applies to this
issue before thig Court is Section 12 subsec{ion ?7(b), and reads as
follows:~
"Where any industrial dispute referred to the
Tribunal involves guestions as to wagesy or as
to hours of work, or as to any other terms and

conditions of employment, the Tribunal -

(b) shall not make any award which is inconsistent
with the national interest".

Now Mr. Blake, and Mr. George unwittingly in their submissions
used the words "Public Interest" for the words "National Intérest".
"Publ;f" in the Concise Oxford Dictionary is stated as:

"Of or cogcerning thé people as a whole".

By atating in his submissions before the Court that "Public

Interest" must be the interest of the workers., Mr., Blake was in error;

Employers also form a part of the "Public Interest".

In support. of this legal meaning of the words '"Public Interest"
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which refers to a class of the community and not just the workers,

. ‘;-Zu;n-
I can do no better than guote from the-éiéti@ﬁ of Campbell, C.J. in

R. v. Bedfordshire 24 L.J. Q.B. 84 when he stated:

that a "Matter of Public Interest! 'does not mean

that that which is interesting 2s gratifying curiosity

or a love of information or amusement, but that in

which a class of the community have a pecuniary interest
by which their legal rights or liabilities are affected".

Surely the employers be they multi%national,és referred to
by Mr. Blazke, or ctherwise, like the workers,'are part of the class of
the community who have a pecuniary interest for which their legal rights

or liabilities in this issue are affected.

Kow as I stated earlier in this judgment that the wordé to
be stressed are not "Public Interest" but, "National Interest™ and the
meaning of "National™ as contained in the Concise Oxford Dictionary is
"Of a, or the nation , common to the whole nation',

This definition of "Naticnal Interest" is completely
different to the definition of "Public Intereséh as enother decided

case has shown. GSee the case of Re hAmalgamated Anthracide Colliers

Ltde 43 T.L.R. 672 at page 673 where Mr. Justice Sankey said:

"The main difficulty in which the court finds

itself in deciding this question is to come to

a satisfactory conclusion as to the meaning of

the words "National Interest" which is further
complicated by the fact that we have no indepen-
dent assistance upon this point either by Counsel
or the witnesses. When we say this, we must not

be thought to be in any way impugning the good
faith of the promoters, but they are interested
parties and naturally think that a scheme which
provides in a great measure for their own interest
is also in the interest of the natioNe.eceecescecses
Any scheme which substantially increases the economy
and efficient production and user of coal, provided
it is satisfactory in other respects can be said to
be in the national interest.iceecescec.. After all,
the question whether a particular thing is in the
national interest in a question of the times and is
a question of fact!.

"This question is more fitting for the High Court of
Parliament than for the High Court of Justice.
After all, what is in the National Interest is
rather a question of policy to be pursued by
Parliament from time to time than a question of
legal decision, and as above pointed out, a Court
is likely to be embarrassed when considering a
topic of this sort. It hears one side -~ namely,
the side of those who with perfect good faith
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desire to persuade the Court that what is
obviously in their own interest is in the
national interest - but it does not bear
adverse criticism'. '

Mr. Justice Sankey continued:

"We agree with three main tests whicH were
proposed by the applicants themselves, and

in considering a scheme of this characher,

we think it right to satisfy ourselves that
first, that the workers whether manual or
clerical, who are engaged in the undertaking
should receive not merely a living but a
reasonable wage for their exertions; (under-
lining mine) secondly that those who are
willing to risk their capital in such an
undertaking should receive a reasonable return
for the money they lend; and thirdly that the
Persons who are to use the articles produced,
that is to say the consumer - should be able to
get such article at the lowest rate, having
regard to the first two propositions. It is
not necessary to enlarge upon these topics.

A Judicial mind would, we think, recognize

the justice of all of them",

Following on what Sankey J.said, I must state that there was

in this present issue,no exertion by the wbrkers during the period of

the "sick-out", and the‘rééultant further non-exertion period by them
for which they the workers were entitled to be paid any vage.

However, in the instant matter before this Court we have a
submission by Mr. Blake for the union,that Public Interest is in the
interest of the workers while there is the evidence by affidavit
(paragraph 3 thereof) sworn to by Mr. Keith St. Elmo Panton a Vice
President, Personnel of Alcan Jamaica Company sworn to on the 4th
of July 1980 that Alcan has certain production targets which rust be
met and when workers stay away from work when they are not genuinely
i1l their action creates unnecessary disruption at the work-place,
thereby .causing reduced production and hence a loss of foreign exchange
at ‘& time when the Nation (emphasis mine) suffers from an a;ﬁte shortage
of foreign exchange.

I must here and now state that I was delighted to see the word
TNetion" mentioned for the first time in the record especially as the

law refers to "National Interest" and not "bublic Interest",
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As I.promised eaflier in this judgment to deal with the
words used by Mr. Blake that Public Interest includes justice apd
law. I must state here and now that the public normally suffers
from every industrial dispute and ought to know in a particular
incident who is right. The Tribunal and the Courts are there to
‘investigate the merits of the dispute and £o help the party who is
in the right. In this way the public would then know who is right,
for the Court that investiffted the dispute would tell them. Those
therefore who suffer or jg’affected by injustice would then be
supported by the Courts as well as by public cpinion, even though
such support ﬁay be absent with the weorkers who were affected by
their supposed grievance if any.

Finelly I must state that the definition of "Industrial Actiom"
as contained in Section 2 of the Labour ﬁélations and Industrial Disputes
Acf 1975 means: |

(a) any lock-out or

(b) any strike or

(c) any course of conduct (other than lock out or strike)

which, in contemplation of an industrial déspute, is
carried on by one or more employers or by one or more
group of workers, whether they are parties to the

. dispute or not, with the intention of preventing or
reducing the Qroduction of goods or the provision
of service.

There is no provision in our laws for what is known.as a

"gick-out',

> The Industrial Disputes Tribunal has stated that they did
not Believe that the men were ill, and this was inspite of the
medical evidence tendered. In this regard the Tribunal's finding
was a finding of fact which in law they were entitled to find. They
however committed an error of law in stating.that-the medical

4certificates could not be repudiated - see Davie v. Edinburgh
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Magistrates (1953) S.C. 34 at page 40 cited supra.

.0

A "sick-out" is a deliverate misrepresentation of and
concerning the health of the persons going on a '"sick-out", If is
noteworthy that their supposed illness was not accepted by the
Tribunal.

Workers therefore who deliberately misrepresent the true
condition of their health és'is eﬁvisaged in a "sick-out" place them-
selves on industrial action and would therefore be absent without
leave.éhd would not be entitled to any pay fof such period of absence
arising from such alleged indisposition.

Put another way, a "sick-out" amounts to a kind of conduct
which though in the eye of the workers and some others is bravery and
defiance of authority, such action is really in fact cowardiy, as
some ;f the workers may secretly fegr,while others are not sure
whether being.absent without proper leave or excuse may result in
the loss of the job or of remuneration or some other form of
disciplinary action.

Then to seek the assistance of medical men in order to
further this deception in the hope of receiving remuneration for "such
deéeption is not only immoral but manifestly mischievous.'

By such deception any attempt to obtain wages while absent
from duty should not be allowed or tolerated.

A "sick-out" is a false allegation of illness with intent
to deceive, and anyone expecting and attempting to obtain payment
for the period of their absence owing to false allegations is
virfuﬁlly attempting to obtain money by false pretences.

s The Tribunal however, inspite of the Medical Certificates
vas not deceived as to the health of the men in fhe sick-out, and
so stated, but I must repeat that the Tribunal committed ar error in
law when they stated thus:
"However, the medical evidence that they were

i1l is uncontestable and must be accepted by
tne Tribunal”,
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For the above réasons I agreed'that certiorai must be
granted and the order of the Iribunal quashed'with costs aéainst
the National Vorkers Union who alone saw it fit to oppose the
application.

. It is fervently hoped that workers will now cease to
resort to "sick-out" for which the individuals, if such sick-out
was in an essential service could be fined up to $200 on summary
cénviction before a Resident Magistrate pursuant to Sectionm 13

(2) (b) of the Act.
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Wolfe, J. (Lee)e

Alcan Jamaica Company (hereirafter referred tc as the
Applicant) sought an Order of Ceftiorari to quash tﬁe award of the
Industrial Disputes Tribunal (hereiﬁafter referred to as the
Tribunal) made on the 9th day of June, 1980.

At the outset, Mr., Edmunds of the'ﬂttorney General's
Department, with commendable frankness, informed the Court that
he was unable to support the award and that his appearance was
limited to the gquestion qf costse.

- The stand tagen by Mr. Edmunds incurred the wrath of
Mr. Blake, for the National Workers Union, who argued that the
matter being one of great public interest ought to have been
supported by the legal representative of the Tribunal,

i take time out to remind Mr. Blake and indeced all counsel
at tge Bar that it has never been the duty of counsel to seek to
éupport Oy specious arguments a pésition which is palpably
untenable and about which he is so convinced. Were this to be
appreciated, in many instances valuable judicial time would not so
often be wasted.

Having listened to Mr, Blaket's arguments, in support of the
Award, I am respectfully of the view that he might have acquitted
himself well, had he been as frank as Mr. Edmunds,

Having disposed of that preliminary matter, I shall now
proceed to deal with the substantial issues.

The Applicant sought to have the Award quashed on two
grounds, viz:

1. That there was an error of law on the face of the

® record.

2e That the Tribunal in making the Award was nét acting

in the National interest.’

These are two of the grounds on which a court may

interfere with an /ward made by the Tribunal under the Act.
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Section 12(4) and (7)

My Brother,Parnell J., in his judgment has given a brief
history of the dispute which occasioned the reference to the
Tribunal., I shall therefore refrain from reciting the historical
aspect of the dispute. |

The Tribunal at page 4 of its Memorandum of Award
unanimously found:

" From the evidence tendered by the Company

and the circumstantial implications, the
Tribunal does not believe the workers were
i111. However, the medical evidence that
they were ill is uncontestable and must be
accepted by the Tribunal, ¥
It appears to me that the word "uncontested" was integded for
"uncontestable." |

It is in this finding that the fpplicant says there is

an error of law on the face of the record.

| It is clear from such a finding that the Tribunal rejected
the_contention that the workers were genuinely ill, but notwith-
standing they were bouna in law to accept the evidence tendered by
way of the medical certifica£es, unless there was evidence to the
céntrary.

Undoubtedly, the Tribunal misdirected itself in law.
This was conceeded by Mr. Blake in his responses to questions

posed by the court.

The Court of Session in Davie Ve Edinburgh Magistrates

159327 S.C. 3% at page 40, repudiated the suggestion that the judge
or jury is boﬁnd to adopt the views of an expert, even if they
should,be uncontradicted., TIn dealing with the evidence of an expert,
Lord President Cooper saids

" Their duty is to furnish the judge or jury with

necessary scientific criteria for testing the
accuracy of their conclusions, so as to enable
the judge or jury to form their own independent
Judgment by the application of these ecriteria to
the facts proved in evidence, "
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Not only did the Tribunal misdirect itself in this regard

but at page 6 of the Memorandum of .ward headed "Recommendation™,

the Tribunal had this to say:

" The /ward in respect of the first pericd
(i.e. the period covered by the medical
certificates) has been reluctantly made since
it appears to the Tribunal that this is a
case where industrial action was plenncd and
carried out with the unwitting support of
the medical profession. It is clear that
this pattern of behaviour must be discouraged;
the remedy whatever it may be does not lie -
with a Tritunal of this nature. It is there-
fore strongly recommended that a meeting be
convened between the Jamaica Medical Association,
the Employers' Federation and the Unions to
discuss what steps could be tzken to prevent a

recurrence, "

(Emphasis mine)

Such a pronouncement by a Tribunal whose awafd is by
section 12(%4) (c¢) "final and conclusive and no proceedings shall
be brought in any court to impeach ‘the validity thereof except
on a point of law " is a cowardly abdication o%lits function,
which is to settle disputgs referred to it in a manner not
inconsistent with the national interest.

I perceive that the Tribunal fell into this error because
it laboured under the view that any award which reflected a
rejection of the medical evidence would be an indictment upon the
medical profession. Even if this were s0, the .embarrassment which
the Tribungl sought te prevent was far less than the national chaos
which would have resulted from such an Award.

For workers to be paid when staying away from work under the
pretence of being 111 while in fact they are pursuing a course of
industrial action must of necessity be inconsistent with the
national interest.

A8 was pointed out by the ccurt during the arguments,
such action is tantamount to receiving,moﬁey by a false pretence.

A criminal offence, It certainly cannot be in the natio;al

interest to éncourage the commission of 2 criminal of fence.

-
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This unlawful practice which has for a lecng time mani-
fested itself in disputes between employers and employees of
all categories must be laid to rest once znd for all.

It was urged by Mr. Blnke that the court ought to
cpnsider the ramifications of any decisicn which wouldlset
asdde the Award. He further urged that the interest of the workers
was paramount in deciding what wes in the national interest.

Certainly, the court must consider the ramifications of
any Order which it would make but to suggest that the workers!
interest is paramount in deciding what was in the national
interest is a submission which is wholly misconceived.,

The concept of the national interest is far more compre-
hensive than the narrow interpretation which counsel sought to
ascribe to it,

For these reasons and the reasons advanced by my brothers,

I too hold that certiorari should geo to quash the award made by

"the Tribunal with costs against the National Workers Union.



