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BAKRIGON,J.

Oni the 5th day cof July, 1989 the Full Court granted
the corder of prohibiticn in this matter and promised tc
put its reésons.in writing. The reasons arce hereunder
statoed.

This is a moticn by the applicant for an crder of
preonibition against the disciplinary hoard appointed by

the Commissicner ot Pclice to prevent the said beardé from

7

"further procecding with the enguiry in respect of disciplinaery

charges .... against the applicent.”
The grounds upon which the order was soucght are,
inter alia;

"{b) That the said Court «f Enquiry is unlawfully

constituted and is in breach of natural justice

as the applicant is placed in double jeopardy.

(c) That the said Court of Enquiry has nc juris-
cicticon and/or is acting in excess of its
jurisdiction by hearing the said charges

against the applicant in that the applicant
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(£)

was neither requested nor permitted to
state in writing any grounds upcon which

he relies tc exculpete himself from the
said charges, as is required by the said
kegulation 47 as ~ condition precadent or
rrerequisite tc a Court cf Enguiry boing
constituted under Reculaticn No. 47 as
afcresaid.

That the aprlicant was not provided with
copiies ©of or allowed reascneble access to
any dccumentary evidence relied on for the
purpcse of the said enguiry in breach of
Regulation 36 and 45 of the Regulations
aforesaid anC. in breach of natural justice.
That the proceecdings and/cr findings to
cate cf the said Court of Enguiry are
unjust and null and void and contrery to

lav anc/or Watvral Justice.®

(MJ The applicant, a corporal ci pelice, was summoned’

to appenr on the 22nd day cof May, 188%, at a ccurt of enguiry,

appointed by the Cummissicner of the Police and precided

over by Assistant Supcrintendent of Peolice . Jenes, to

answer disciplinary charges preferred zgainst him. The

charges allege acts of misconduct arising cut of an incident

which cccurced et the ¥chbile Reserve Guard Rocm at 3:00 a.m.

cn the 18th dav of September, 1988.

— The court cf enquiry was appointed under the

provisions of the Police Service Kegulations, 1961 meade

uncer secticn 87 of the Jamaica {Constitution) Order in

Council, 1959, preserved by Suction 2 cf the Jamaica

(Constituticn) COrxrder in Council 1%62.
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The relevant jrovisicns are:-—

45, A memier cgainst whom any
disciplinary proceedings are
taken shall e entitled tc
know the whrle case against
him and tc have an edequate
opyortunity ¢f preparing his
defence.

‘;60"’“ (1) e s ece
(2) where -

{e) it is revresented that 2 member
belcw the ronk ¢f Inspcector has
been guilty of misconduct;...

the authorized cfficer may make or
cause to e made an investigatiocn
intc the matter in such manner as

he may think proper; and if after
such investigation the authcrised
cfficer..... thinks that the charge
ought to ke proceecded with he shall
if he is not the Cocmmissicner, report
the member to the Commissioner....

47. (1) Subject to the provisions

of these regulations a member
nmay be dismissed only in
acccrcance with the proceedings
rrescrikbed by this requlation.

(2) The fcllcwing prececure shall agsply.....

{¢) The Commission or, in
relation te a member below
the rank cf Inspector, the
Commissioner (after consul-
taticn with the Attcrney
General if necessary) shall
cruse the member concerned
to be notified in writing
of the charges and toc be
called uron to state in
writing befcre a specifiecd
day {(which cGay shall allow
a reasonaile interval for
the purjpose) any grounds
upocn which he relies teo
exculrate himself;

() eeiecvcan

(c) if = mewber helow the rank
of Inspector does nct duly
furnish such a statcment as
afcoresaid or if he f2ils to

exculpate himself the Ccmmis-

sioner shall appeint & court
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of enquiry {(constitutoed
28 uwncer sul-paragraph
(L)) tc enquire into the
matter;®
The facts relevant to this issue are as follcws:
On the 2nd day of March, 1989, the applicant
was served Iy Inspector Beresford Coilins with a formal
statement of charges arising cut of the incident of the
18th cday of Septemior 1988.
The applicont was shown & file relevaint to the
saild charges. Le read the file, hut refused tc sign the
rages of the said file "sc as to indicate that he had

read them®"™ -~ as he was requested by Inspecter Collins

Insyectcr Coullins, in his affidavit dated the

28th day of June 1989, stated, inter alia,

"4..0..the applicant Jdid not request me to give
him any coupies of the statements ¢r reports
cr cther documents on the file. Wor did he
at any time ask me if he ccould reply in
writing to the said charges. I did noet at
any time inform him that it was nct necessary
for him to reply in writing tc the charges
ncr that it was nct necessary for him to
get copies of the said charges.

5. That the applicant said to me that he J4id not
scee his own statement in reply tc the charges
cn the file and I told him that he had fcur-
tecen cays in which to reply tco the charges.

6. That I subsequently deputed Sergeant Vincent
Jarrett to attend ¢n the applicant at Area 4
Pclice Headquaerters to get the applicant

to read the relevant statements, reports
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anc charges on file and for him tc signify
in writing that he had read same.”

Or the 19th day of Harch 1989, Sergeant Vincent

(;} Jarrctt again showed the applicant the said file and
reguested him to read and sign it. The applicant dic
nut sign the document as he was requested.
Serceant Jarrett's statement dated the 19th day
of Warch, 1%8%, reads inter aliz,
"Cn Monday the 19th of March 1989 ..... I went
t¢ Ares 4 Hendguarters where I spcke to Corporal Turner ¥,
I showed him Heodquarters file A19/T7359.
<\) I instructec him to reac through the said file and sign

each page 2s procf as having Jcne do.

e refused saying that he was zdvised not to
dc sc."

Sulsequently, the apylicant was adviser of the
fact that a ccurt of enquiry would assemile, and then
he was advised of the enquiry to be held on the 22nd
cay of Mey 1989. ¥The applicant attended.

it the hearing the attorney for the applicant
cijecter to the holding of the court of cnquiry ¢n grounds
similar tc those recited before this Full Court.

Mr., Kitchin fcr the applicant argqued that the
cocurt of enqguiry exceeded ite jurisdicticn in not affording
the arplicant an cpportunity to state his defence and
to exculipate himself, as provided by regulaticn 47; nor
( . was the applicant given access to the documents to

4 prepare his defence as provided by regulaticn 36. He
further argued that failure to follow the said procedure
amounted te o yprocecural impropriety and therefore a
hreach of naturazl justice. He cited in respect of his

arguumants, inter alia, ke zrplication by Jchn Ewart
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Langhorne [196S%] 14 WIR 353, Ridge v. Baldwin [1963]
2 AER 66, innamuanthodc vs. 0ilfields vworkers' Trade
Unicn [1961] 3 BAEL 621 znd Acsociated Provincizl Picture
Houses ILtd. vs, Wednesfury Corporaticn [1947] 2 hER 680.

Mr. %Wilkins ftor the respondent replied that
the mere fact that the applicant was not called upen to
cxeulpate himself, though it was a breach of the regula-
ticn was not a breach of natural justice. EBEe conceded
that a denizl of a right to b heard is 2 Lreach cf
natural justice. He continued however, that though, n
the evidence the applicant was toldd, imjrecisely, Ly
Inspectcr Collins "14 days®™ on one date and by Sergeant
Jarrette "14 fdays®cn a different:date/ siich vardations:
#R& imprecise observance of (the regulations ere not
‘sufficient tc be reqarded as a breach of natural justice.

4 court of enquiry appointed under the said
Police service Regulations, 1961, to hear disciplinary
charges against & menber of the Jamaica Constabwmlary
Fcrce is an administrative Lody performing guasi judicial
functions. GSuch a lwody is acccrdingly subject to the
principles of natural justice. &any rreach of such
rrinciples by the said hody would thercefore e subiject
te jurilcizl review, vide Ridge vs. bBalowin etal [1963]
ALL ER 66.

In the instant case the enguiry was leing helo
"with a view to dismissal ...", as provideé Ly paragraph
47(2) of the sail Kegqulaticns. It therefcre affected
the applicant with an extreme degree of finality in
respect of his employment and livelihood, and therefore
a fortiori the said rules of natural justice should te
scrupulously applied.

Paragrarh 47 governs the procedure tc be followed
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if it ie scught to dismiss 2 menber following an investi-

gaticn intc charges <f misconduct.

o

Paragrapn 47(2) (2) provicdes, "....the Commissicnor
e wese8Shall cause the pember concerned to be notified in
writing <f the cheryes...." This was Jone and soO ne
conplaint is wmade by the a)ynlicant in this respect,

The soid paragraph continuing, jrovides ".e...
anc: {shall causa the marherx) o be called upon o state
in writing Lofore a specificc day (which day shall allow
a reascnal.le interval for the purpnse) any grounds apon
which Lie relics to uexeulrats himself."

Parncearh 47 (2) (h) reads,
statement zforesaid or if he fails to exculpate himself
the Commissicner shall aproint a court of énquiry coees
to enquiry into the matter.®

The kegulations therefore conterplate 2 procedure
as a condition precedent to the appointment ¢ the court
of enguirv. This is in the naturce of a2 rrelimdnary
opportunity given to the applicont to seek to exculpate
nimseli., The applicant shoulsd have lteen told at the
time that chaxges were scrved ¢n him that he had the
right tc¢ stote in writing “before a specified date®,
that is, & date specifically named iy the perscon sexrving
the summons oxr the jerscon issuing the sumomins, his
reasons, sufficiuntly cogent, to excuse his alleged
Llamewcrthy ccnduct. 1f such explenation in writing
was sufficiently excusahle, the Commissicner, wculd
rresunably refrain from 2ppeinting & court of enquiry.

"

Bowever, ry paragragh (2) {c¢), if & member "...... Jdoes

-

<t c¢uly furnish such a staotement as anfcreseid cr if he
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foils to exculpate himself the Commissicner shall aypoint
a court of encuiry ....."

In the instant case, when the applicant was
servec with @ statoment of the charges on the Z2nd of
March 1989, he should then have heen teld of his right
to this preliminary exculpatory procedure and given a

syecifict ¢ate prior to which specified dote  he should

state his reasons for his conduct, in writing. Inspector

Ccllins did not follcow this procedure and his statement

in paragraph 5 of his affidavit <Aated the 26th Cay of

-

June 1239 that

"the appiicant said to me

that he <id not see his cwn

statement in reply to the

charges on the file and I tcld

him that he had fourteen days

in which to reply to the charges.®
is unlikely.

The applicant could hardly have expected to see "his

cwn statesent in roply . the charges on the file®,
hecause the charges were being disclosed to him then

fcr the first time. In additicn, a directive that the

2 yylicent "had fourteen days in which to reply to the
charces® does not satisfy the statutory requirement of

a "specified date.® Furtihermcre, the statement of
Sergeant Jarrett dated the 19th March 1589 discloses a
mere instructicn to the applicant "..... tc read throuech
the said file and sign each jage as preef....®. The
statutory procedure was not alluded to. The said Sergeant's
affidavit cated the 28th day of June, 1988 that he "cn
or abcut March 1989 ..... went ..... tc see Corpcral
Warren Turner ..... (ané) ..... instructed him to submit
in writing within fourteen days the grounds upon which
he will be relying upon to exculpate himsell frcm the

sai:i charges afcresaid®, is in conflict with and an
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expansicn ¢f his earlier statement, and seems to Le an
afterthoucht, to say the least.
In ¥Ke Langhorne, supra, Lucknoo, €, cuserved,

fLiministrative acticn will not

be invalidated merely Ly reason

<f an cstensibly trivial depnr-

ture from the rules governing

procecure and form, unless it

is shown ..... that the errcr

has caused the indcivicual

affected to suffer substantial

fetriment.,”
Certicrarli was however refused in that case because
any yrejudice allegecCly caused to the public officer
due to the non-—access to the documentary evidence rrior
to the stert of the hearing was cured by the full partici-

pation of his counsel.

In the instant c

o

se, the said Requlaticns
contemplate & two-tlier irocedure. This rocerure is
termulatec in orxder to ensure fairness to all perties
concerne., and more s te cne who runs the risk of
the penalty of loss of office or emplcyment. The Regula-
ticns must ke & chered to.

vhere one performs an administrative function,
simmjrliciter which is in the nature of a quasi-judicial
act, such function takes unto itself the charecter of
Judiicial roceecings and thereafter attracts the strictures
i the necessity that the principles of natural justice
should be (bserved.

#hen the Cumissicner of Police on the 14th day
of Apyril, 1589 crcered the assembly of a court cf enguiry
intc the rreferred charges against the apylicant, he
7i¢ sc on the basis that the pre~conditicn under paragraprh
2(c) of regulaticn 47 had been satisfied - the quasi-

jucicial act. 1In this case, the pre~ccnditicn was that
the applicant had been told <f his right tc seek to
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exculpate himself in writing, and he cid Ynot duly
furnish such a2 statement”. WNe such basis existed.
The apylicant was Jenied the opportunity of a sreliminary
review by the Commissicnexr of Police of his exculjpatory
statement, it any. This created z breach of the said
fegulations and counsequently o breach of natural justice.
aAccordingly, the court of c¢nquiry which was
subseqguently asserizled ¢n this premise, was not in
accordance with the Regulaticns. The order of prohibi-
tion wust issue,

Thic Court recoemencs that the following practice
be adopted. &t the time of serving the gtatement of
Yasproved charges®™ on an offending prolice cfficer, a
footnote shouwld be attached theretce with the provisicn
contained in the said peracraph 2{c) reciting the
cfficer's right to submit in writing his statoment
with a view to exculpate himself. The footnote should

also stzte a specific cate by which the said statement

cught to be submitted. The ordfer oif prohdbition is

granted with costs toe the applicant.

I have had the opportunity to read the Judgment
of Harrison, J and I concur therewith.

THEOBAZLDS ,J .

I have had the opportunity to read the Judgment

of Harrison, J and I concur therewith.




