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ana kandamus

mr. Encs Grant and Mrs. Somuels-Brown for applicants instructed
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Lr. AnCrew Irving for the Respondent instructed by Directer ¢f
fitate Proceedings.

Heard: May 31, June 2, 3, 4, 1€, 1993
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£ \NGRIN, J.

This is an applicaticn by A & F Farm Produouce Company Limited
ane Andre Chin for judicinsl review of the decisicn of the Commis-
sicner of Custoums and Excise which was communicated to the applicants
by kotices of Detenticn and Seizure dated 9th end 15th March 1993
respectively.

The applicaticn for judicial review is brought by leavo
yranted by Ccoke J. cn hpril 7, 1993. The applicants seck an
order of certiorari tc quash the decision ¢f the Commissioner of
Customs and Excise to issue the said Notices and/cr an crder of
vandamus directed to the Commissioner ta release the gocds and
container detained and seizod under the said Hotices, subject to
payment of the proper custom duty.

With this introducticon I must now turn to the events which
led to the instituticn of these proceedings.

The first applicant is registered and incorpcrated undor

thce Companies Act of Jamzics and carries on a business as importaers



@

znd dealers; while the second applicant is it

il

Managing Director.
On or about the 17th February, 1993 the first applicant
purchased from Sunlight ¥oods Inc., Miami, ¥Florida, 900 cases

~f margarine being 45,000 lbs in weight at the normal price of

- US. $10,800 for sele t¢ its customers in the baking industry.

The margarine was imported specifically for Clients who wished

- ¢ satisfy the increased emand for buns in the approaching

#aster seascon. Cn arrival i the margarine the applicants through
its Custom broker mads all the necessary declaraticns. On the

$th March, 1993 the nroper officer at the Valuation Branch of

the despondent valued the gocods based cn the price purportedly
paic by the applicant.

¥hen the second 2applicant went to collect the goods on
the 10th karch, 1993 he was informed that they were detained on
the orders of the kevenue Protection Divisicn. ©n the 1lth sarch,
1963 the Second applicant attended the coffice «f the Revenue
Protection Divisicon with his Attorney-at-Law when they were
nendged a Notice of Detenticn.

Finally March 1%, 1993 a Nctice cf Sceizurc was delivered
tu the first applicant. Yhe stated grounds were that the con-
tainer and goods were lioble under Secticn 210 and/cr 211 because
the entry and supporting documents showed an incorrect valune
fcr the goods.

The central issue raised by Mr. Grant op a preliminary
pcint is whether hearsay evideﬁce adduced by the Respondent in
the moticn which must be regerded as final proceedings may be
used to suppert the decisicn of the Commissicner. The applicants
sought tc meve the Ceurt that the affidavits of the Respondents
shculc be struck cut. »r, Grant sulmitted in the mein that tho
respendent had raised the issue ¢f fraud and had ncet adduced
any evidence to support it. Additionally, the affidavits contain
iearsay evidence which viclates Section 408 of the Judicature
Civil Procecure Cocc gince the Court is not dcaling with interlo

cutory Proceedings.
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Furthermore, the exhibits relied on by the respondent in
waking her decision were inadmissible hearsay cvidence becausc
there was nc proof that at the time of making the decision the
respondent had the exhibits in her possession.

Application for certiorari and sandamus are ncot designed
te raisce issues of fact for the Supreme Court to determine de novo.
The usual course is that the infericor body would have made a prelimi-
nary incguiry itself end the superior court is generally content
to act upon the materials ﬁisclosed at that inguixy and t0 review
in the light of them tho decision to assune jurisdictionu

Needless to say trat ¢llegations of fraud and deception
being involved, the Court should review the facts with care.

The scle question is as to the nature ¢f this review.

How far can, or should, the ceurt find tha focts for itself,
how far should it accept or consider itself bound cr entitled to
accept the findings of the adwministrative. body? - On principle cne would
cxpect that, on the one ahand the Court cxercising its powers ot
review would not ect s @ court of appeal or attempt to try or
retry the issue. However, since the critic2l counclusion of fact
it omne reachcd by the z7winictrative body as cpposed to 2 judicial
Loy the Court wculd think it proper tc review it in norder to sce
whnether it was properly roached within the stated lecgal framework.

The Court shouls yuash the decision wherse evidence was not
such as the authority should have relied on or where the evidence
recelved does not justify the decision reached, or of course ony
sericus procedural irreculority.

The standard of procf reguired in cases of administrative
law is the civil standard and this is regarded os satisfactory
since the degree of probability required to tip the balance will
vary according to tha nature and gravity of the issue.

Sectiocn 3 of the Customs Act provides as follcws:

"Fcr the purpose of carrying cat
the provisions of the custows
laws all cificers shall have

the same powers, authorities
ancd priviloges as are given by




law to officers of the
Constabulary #orce‘.

Section 4 of the Act in effect provides inter alia that:
"Every Act rcguired to be done
by the Customs laws shall be
deemed acts of the Collector
General if performed by any
officer assigned by him".

Basically, the pclice act on reasonable suspicion.

It follows thercfore that the cofficer whe carried cut the
investigations which gave rise to the Netices of Detention and
Seizure purported tc have dene so on the hasis of reasonable
suspicion of there being evasions of the customs laws regarding
imported goods.

#hat then may he rogarded as reasonable suspicion? In order
to demonstrate that there was reascnable suspicicn for the detention
anc seizure of the goods, iir. kebert Farr. Investigater in the
ievenue Protection bivisicn, the alter ege of the Commissicner of
Customs, scught to adduce inter alia evidence of what was disclosed
te him as investigating cfficer in the course of the investigations,
This evidence including the ¢xhibits was admissible nct as proof
of the truth of the contents but tc explain his state of mind.

T+ was necessary in this mcticon for the decision maker tc show
that she had reascnable suspicicn for the detenticn and seizure.

See Subromaniam v. Public Prosecution (1956) 1 WLk 965 for the

general propesiticn which was applied in Supreme Court Civil Appeal

ne. 63/85 Flemming v. Myers & Attorney General delivered December

18, 1989. The Ccurt of appeal in a juagment delivered by Carcy P.{nc.}
mwade tnhnis comment at p.13 «f the jucgment:

In an enceavour to show that

the police hac reascnable and
prcbable cause fcr the arrest,
learned counsel for the respon-
dents scught to adduce hearsay
evidence ¢f whaet the investiga-
ting cfficer told the witness
eae. in the course of investiga-
tion. But upcn cbjecticon being
taken tihe learned judge disallowed
the questicn. We think the judge
was wrong. The hearsay evidence
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was admissible not as proof of

the truth oif the contents but to

explain his state of mind. It was

necessary in that case for the ’
officer to show that he had resaon-

able and probable cause for the

arrest®.

It may be useful tc restate the following paragraph in the

affidavit of Robert Fary:

"8. I discovered 2lso that the duty
payable by the first applicant
had been based on under-inveicing

anC¢/cr frzudulent valuaticns and
censequently the preoper dutics werce
not assessed. During the course

of my investications I liased with
the U.S. Custors Department and
obtained from thom a copy of the
Bxperters® Doeclaraticn made by
Sunlight ¥Fooas Iac., the supplicrs
of the afcrementicned margarine to
the applicant, Exhibited hereto and
marked "iE-3¥ is a copy of the said
Exportexs Doclaraticn. The afore-
said Declaxration shows a value of
Us. $15,75%0. Had this true value of
the wargarine been declarcd the
first apulicant would have heen
liakle to yoy «Gditional cduties of
$49,950.50%,

It is therefore wholly errcncous for the epplicant to subanit
that the Respondent secks to prove the issuc of fraud throuch the
eifidavit of Robert ¥Yarrx. Indeed, no charge is as yot being dezlt
with which requires any rroect.

It is the decisicn of the Commissicner to issue Nutices ¢f
Lotention and Seizure which is required to be justified tetcso this
Court. There is absclutely nc legal reguirement ot this stoge to
provide the procf demandeo Ly the applicant.

The cascs cited on behalit of the applicants on the prolimi-
nary point are not relovant to the issue before the Ccurt. In ony
wvent the affidavit evidence aaduced by the Respondent in wy view
tolls within the ambit £ Secticon 408 of the Civil krocedure Coro .
such nctices must of noccssity be preliminary acts leading to
rroceedings which mey or may not culminate in forfeiture. ifmy strict
evinential proot te which the applicant is councerned must await those

arocencings contemplated by Secticn 215 of the Customs act.

of




In my view, and I s~ find, that the evidence adduced in
the Kespendents® affidavit is relevant and admissible to show the
basis cn which her decisicn was founded. The point in limine
therefore falls.

I now turn to the substantive issue on which the application
wag made. The law relating to Judicial Review of Administrative
Icerticon in Jakaica can ¢ Lictter understood within the context of
a brief comparison between the lew relating to judicial roeview in
thi United Kingdom am: that in Jamaica. The Bules of the Suproeme
Court in the United Xingcom dealing with the Proyogative Orders of
mancamas Prohibition and Certicreari were amendoed in 1977. In 1878
the new Rules of Court werce brought into forco., Order 53 introduce!

Cowprehensive Systom of judicial review., By its Rules it enables
c

~n application/cover, urier cne urbrella, all the romedics of ceortirr:

ri, mancamus ani prohibition as well as any of the jrivate law
remecics of declaration, injuncticn and even damages.

The Jamaican ules dealing with Prercgetive Crders of fandamus
Certiorari and Prohibition and often referred to ns the dMcGregor
suleg sre to be found in Judicial Civil Procecurc Code (Title 44)
andt retlect the Common law remedics in the United XKingdom pricr o

1977 which can cnly vnshle the applicant tc ask for the wrong to be

put right.
in the 1982 wWhite ¥k a useful statement is made in relation
o Cxdcr 53¢z

"This Or:dicr wntirely replaced the
tcrmer Order 53 and it introduced

a west hencficent reform in the
practice ond procedure relating

to administrative law. It creatod

a uniform, flexible and comprachons
sive Codi: f procedure for the
exercise by the High Court of its
supcrvisory Jjurisdiction cver the
proceedings and decisicns of infericr
ccurts, tribunels or other bodies

of persons charged with the perfcrme
ance of putlic acts and duties®.

This Court cannot, unlike the United Kingdom, while dealing

with these Mctions make «riers relating to declaraticns, imjuncticns




ANG damages.

A fundamental >rinciple of public law as enshrined in
constituticn is the princinle of separaticn of powers of the
Legislature, Executive and the Judiciary. Consistent with the
principle the exercise of powers entrusted to tha Executive aro

<:> matters for the Executive ané the Judiciary cannct in the exercise
| of its superviscry jurisdiction in matters falling under judiciel
review substitute its view for those of the Exccutive.

The law relating to judicial review of administrative action
hns now developeo. to tha stage at which it is nocessary te establisn
mne or more of three grounds in crder to succeed cn zn applicaticn:

S, CCSU v, Ministex for the Public Service: (1985) aC.374, 41G.

(1) Illeqgality: W®here the decision makcr has failed to
<j7 uncerstand correctly the law that regyulates his
deeision maeking power e.g. ultra vires.

(2) Irrationality: The Wednesbury principle derives from

bury Corporation (1948) 1KB 223. 9he fdecision must
ke so outrageously unreascnable that nc sensible
rerscen whoe had applied his mind to the questicn e be

decicded could have arrived at that Jceisicon.

(\”9 (3) Procedural img.ropriety: Failure to cbserve the bnsic

rules «f natural justice cr failurc tc zct with
procedural fazirness towards the perscn who will oe
affecte’ by the decisicn.
The Cummissicner of Customs and Excise ceroned in her affic-.
vit at paragraph S that:

"Having rovicwed the information
received from Rebert Farr she
believed that therc were serious

(”g irregularitics on the pert of

/ the Applicernts in declaring the
true valuc <f the goods imperte®
by them anf' oo I directed that tha
consignuent ©f margarine imported
by the applicant he seized and
dispcese? of ... . pursuant tc
Sections 210/211 and 214 cf the
Customs iict respectively®.




Section 210 of the Act establishes inter alia the offence
and penalty for evading customs laws regarding imported gocods, and
vrovides that the goods in guestion shall be forfeited.

Section 211 sc far as is relevant providec:

“If any porson shall impert .... any
goods concealed in any way, or packed
in any packace or parcel .... in a
mariner calculated to deceive the
officers of customs, or any package
containing coous not corresponding
with the entry therecf, such packagc
and the ¢oods therein shall be for-
feited, and such person shall incur

a penalty ....".

Section 214 provides that the forfeiture of any gocds shall

Kl

ix decmed to include the package in which the sawc are found and
all the contents theront.

It follows thaet the detention and seizure of the 40° container
f411 within the ambit «f the provisicn.

In his submissi n; ir. Grant was bclé and he «pened his
attack on the kespondent for misdirecting herseli in law in misinter-
preting Sections 15 & 17, of the Customs Act. On the evidenca
efore the Court, he sa2id the applicants have shown that they have
complied with the relevant lews and are entitloed to have their oooris
cleared on the payment f the assessed duties.

Secticn 15 s faxr os 1s relevant providaes:

(1) "Where Hy ¢ntry, ccecoce.. any obliga-
ticn has heen incurred for the ay-
ment of ‘utics ¢f customs, such
cbligaticon shall be deemed to b an
obligatirn to npay all Jduties of
customs which nay become leqally
rayable, ¢r which are made payable
or recoverable under the customs
laws, and t~ pay the same 23 tho
same: pocome payable.

(2) When apy luty has been short leviod
eeesucasse the person who shcould
have paid the amount short levied
ecssscweesney Shall j.ay the amcount
cosseoncc» N demand being made by
the Ccllectrr General®.

Section 17 provides inter alia that in cease ¢f any disputc
the importer or his agent sheould deposit in the hands of the Collector

General the duty demanded Ly her. A procedure is proviced under




the section for the importers within three months after the derosit
Lo reguire the Commissioner to review the assessment of the uty
on the gocds.

The etfect of Sections 15 is tc impose an chligaticon on
the taxpayer to pay duty which becomes legally payable and in the
casa of dispute the tax ~yer must deposit the duty demanded.
Since there was a failure ¢f the Commissioner to follew this
rocedure in the instant case, dMr. Grant submits, there was clearly
a misdirecticn in law.

Mr. Irving in his subrission for the Rospondent rerlied
that the Commissicner ri:ascnably believed that cn the matericl
sefore her sufficient evidonce existed against the applicants
imrlicating them in froud. fThe force «f this submission is rersdily
Lpeerent.

The contention advenced by Mr., Grant that Sections 15 and 17,

shouldt ke acted on by the Respondent is without merit. Thesoe socticr o

are premised on the fact that the dispute which has erisen is Laseo
upni a genuine error on the part cf the taxpaycer. The House

of Lords case of Commissicner of Castoms and Excise v. Tan anc dnctho:

{1877} 2 wLR. 181 makes it abundantly clear that Scctions 15 and
17 < not apply where thoere is fraud, misrepresentaticn and conoedl
ment.

The next questicn which arises in this application crncerns
the guestion whether tho deoision maker had founded ber decision
cn dxraticnality.

It wes contendes on behalf of the applicant that nc roasons
ahle authcority would hove acupted such a ccurse of conduct in the
face ¢ £ the evidence Lefore the Respondent.

The vital items ~f wvidence disclosed in the Respondents”
~ffidavit are as fcllows:«

() the secon? o7ilicant used other namaes such as

Irving Chin to oo cther related transactions.

() Ancre Chin ~ttcended a meeting on 11th March, 1953
with the iespondent but remained silent when he

was questiconed about relevant infermeticn concerning

. I




his comp:ony.

(c) The descripticn of the brand of margarine on invoice
submitted by applicants &s ‘Delmar® did not correspond
with descrijpticn actually fcund in the cases on the
wharf which was *Sunnyland Suntex Brker’s vecetable
margarine® .

{@) The United States Export declaraticn form from the
Suprliers - Sunlicht Corporation,; showed a sigpnificantly
higher wvalue than that on the Invcice submitted by
the applicants te the respondents,

(e) The quctaticn ¢f value of the margarine from the
actual manufacturer of margarine imported by the
applicant was significantly highex than the value
declarce by the applicants cven withcut adaina such
necessary and unavoeidable expensces such as transporta
ticn, storage costs overheads and margins., The normal
price ¢f Goods must include all those costs.

The apjplicants in ~n affidavit filed during the hearing of

the opplication denied any knowledge of these stated irreqularities.
An examinaticn of the affidavit evidence did ncot disclise
any omissicn te consider metters which cught to bhe token int~ account
iy the Respendent and there was nc indication thaot she considerad
ony irrelevant matters.

The arcuments adivanced together with cases cited by ¥r. Grant
«n this ground: amcunted t an ingenicus invitation to the Court
o substitute its cwn views for those oof the Commissiconer oI Customs
anG Excise, This we will not doo

The primary facts, »s they arc sometimes callod, o in wy

vicew justify the inferenceo cr conclusion which the Commissionor
has drawn. HNot only o they justify it bhut they leao irresistibildy
to thaet conclusicon. It is therefore a case in which it cennct Le

ustained that the Commissioner's finding is pervorse coxr that sho

62}

miscirected herself in 1low, in that she acted on insufficient evidoenco.




I find that the decision was made in good faith and as a
result of a concienticus consideration of the whole matter.
sny failure tc deal with the many cases cited by Mr. Grant is nct
due tc any lack of deference to his arguments but rather tc a want
of relevance ir the cases.

I have had considerable difficulty in receonciling cascs cited
hy the applicant since thoy deal with charges before a Court wherc

strict proof is requircd and the instant case which cdeals with a

preliminary decision tr: issue Notices of Detenticn and Seizure of

geods by the Commissicner of Customs and Excisc., kegina v, wast

Loncon Cerener; Exparte Gray and cthers. Regina v. West Londen

Corcner, Exparte Duncan and Others (1987) Queens Bench Division 1020,

1.Ve Bclten Justices, exparte Scully (1991) 2 AER 619 and Micel v. Worth

Antrim Magistrates® Court and another (1992)4 AER 846 are to the

like effect. These cases show that where a perscon is charged therc

must be sufficient aduissible evidence to ground the charge.

Can it be said that the respondent Commissicner actoed with
procedural impropriety? As indicated earlier the preof of such
conduct would be a ground for relief.

Section 215(1) scts cut the precedure con forfeiture which
states in sc far as raelevant as follows:

"Whenever any seizure shall be madc
essaevcnvsecese the seilzing officer
shall give notice in writing of such
seizure and of the ¢rounds theranf
te the owney of the (... eea... OGS,
animals or things seized, if kncwn
ceessconsscccy andd all seixures mare
uncer the customs law or any other
law by which «fficers are empowerad
tc make scizures shall be deemed and
taken te e coondgemned, and may be
sold or cthurwise cisposed cf in such
manner as the kKinister may direct,
unless the person from whom suach
seizur< shall have heen made ..o
or scome perscn avthorised by her
shall w1th1n cne calender month from
the dazmgg Scizure given nctice in
writing to the Crllector Genernl
that he claims the samu,wherouwun
Proceedings shall be taken for the
ferfeiture

.nﬁ congemnation thercofs




Provided that if animals or
rerishable gocds are seized, they
may by cdirecticon of the Ccllector
General be sold forthwith by
public aucticn, anc the proce=ds
thereof retained to abide the
result of any claim that may
legally be macde in respect thercof.”

(underlining mine)

The Commissicner in issuing Notices of Detention and Seizurc
was making a preliminary dcecision which was only a first step in
4 process which may culminate in an act of forfeiture. That nrocess
¢ntitles the apprlicant within one calender month from the dete of
seizure to make written representation after which proceedings
shzill be taken for forfeiture and condemnation.

In the light ~f the above I reject Mr. Grant’s contenticn
that he was not given ¢n oppcrtunity te be heard. The Notices
L Detention and Seizure were issued. on the Sth and 15th Maxch,
1993 respectively while it appears that the Suit was filed on the
5th April, 1993 pricr to the pending proceedings foxr forfeiturc.

The rules of natural justice did not render o decisicn

invaliu where that Jdecisisn is cnly the first step in a secuencd

which may culminate in & Jdecisicn detrimental te thet person®s

interest, bearing in minc that the law lays down the pricedure
for a hearing at a latoer stage.
In any event the moere breach of a procecural requircront
in reaching an administrative decisicon will nct necessarily result
in it bkeing quashced. Evon if the affidavit evidence shows theat
a procedural irregularity has occurred the hurden remains on the
arplicant tce show thzt suistantizal prejudice has been suffored.
The piooedure- 2d¢cted by the Commissioner as laid down
in Secticn 215 is admireobly suitable for dealing with the instant
case. It is that procecdurc which the applicents faileo to fcllow,
The Commissiconer irected herself properly in law and coaller
her ¢wn attenticn to the matters she should censider. She trok
relovant matters intc consiceraticon. Consequently, the decision

which she ceme to is one which a reascnable porscn might reasinably

e
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have reached. The burden of proving abuse of power is not lichtly

cischarged.

Accordingly, the grocund of procedural iwmpropriety alsc fails.
In conclusion the application fails con the substantive issuc

as well as con the preliminary point.

¥or all these reasons I would refuse the application.

e b ] 7
thecbalds, J.

I have read the jukment of my learned bhrother Langrin J.
it conforms completely with our deliberaticons and views exproessed

cn the law 2and the evidenca. There is nothing that I can usefully

AG o

¥aleclm, dJ.

I have read the judgment of mwy brother Langrin J. and I aw
satisfied that his treatwent of the submissicrns herein are corroct

and acdequate. I agroec with the conclusicn reachad by him.

The Order o©f the Court is that the Motisn is dismissced.
There shall be costs to the kespondent to be agreo’ or taxaed.




