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FORTE, J.A.

The applicant was convicrsd in the Home Circuit Ccouxrt on
tha 10th April, 1991 feor the muxder of Fiizroy Jounes commitied
on the 28th July, 19&9.
Before us, Mr. Harrison wio eppeared for the applicant
was admirapbly candi witbh the Cour%, in revealing iiac having
carasfully examined the wianscripi, on some five detalled perusals,
o(v)‘mhe was unable o find any mevivorious argqument to advancs or
support of this applicativon. Asksd whethery he had consulied the
applicant, and advis«<d him of nhis opinion, Myr. Harrison, cn tha
firgr day the application came¢ befeore us, admi:ztad that he had
not done so, and cravad the Court's ipdulgencs on granting an
adjournment co the following day +o allow him the opporitunity of
so doing. His request having been granied,; My, Harrison returned
on v following day and informed the Courw, that he had a "candid
3 <~Q‘“and worthwhile® discussion with c¢he applicant, during which he
wxplained to him that having lookud At "all the legal issues"”, he
could find nothing upoa which te urge vthe Cour: in suppori of tha
applicaticn. The applicaat understood, and was thoen well aware cof

Mr. Harrison's decision to inform this Couri, that he could neot
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urgs the: Court <o grant the application. Miss Richards for the
Crown, on being askad, agrzed with Mr. Harrison, as her oxamina-
tion of the transcripz, rasulted in the

L84

sams: conclusions.,

oy

In spits of the concossion of counsel for the applicant;
we have ourselves given sorious and Gotailed consideration to tho
cas2, and in tho end enhicvely agres that vhore is no morit in this
application for tha reasons which follow.

Tha main witness for che prosccunion, Shorncll Bowes, was
on the day of fihe incidant 1,o. the 28th July, 1%89 employcd as a
ury's worker by ESharonm Serdrow, and was at aboutr 9.00 a.m. (o tho
back-yard of Serdrow's home, The deceastd snlerad the yard, spoke
with Miss Sardiaw who was then insids the houss:, and as seon as ha

oxited the ga

2, he returrned running inte thoe yard, with Jha
applicant chusing him, the applicant thon had a long gun in his
hand. Tha doceased was saon by the witness to go over the back-
fance into a vacant lot beside Miss Savdrew's home. The applicant
then went back through the front gats, aad wurned into the vacant

lot. Shortly whoresfier the witness Bewoes heard an explosion which

shoe describaed as "4 shof firs". Sho went o the back-fencoe and

>

parped through 3 hole an the fepc: unto il vacant lolt.. She then

saw tho decrased lying on tha ground, and *us applicant standing

over him with the gun peinted at nim., The docpased was heard to cry
out "Speng, dont shot m: again®“. The applicant was known to the
witness ss "Speng”. As shro looksd on, she noticed that blood was
coming from thu body of the deccasced at a $pot which sne demonstrataed
to the Cour: by reference wo her own body. &fter the deceasead

criad out, the applicant ran off and disappeared., Tho witness thed
wont with Misg S2rdrew to the home of Linda Spence ths mothar of the
deceased, made a repert to her, and all thres returned o tha spot
whare the duceased was still lying., Ab thiz time the witness noticed

that there was a "big hole" on the body of the deceasad, who was than

still alive. They tock him to the hospital by taxi, On itheir way there,
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asked by his mother, who shot him, the deceased said "Spenhg-Sperg mamma

Speng.” On the 29th May, 1991, on being arrested on a warrant, and
cautioned, the applicant stated, "Mi noh know nutten yuh a talk bout
sah”. That was in summary the case for the prosccution.

In his defence, ithe applicant gave an unsworn statement, in
wiich he related an incident ian which he wasz robbed by threc men and
shol. by Everrton Jonus who was onc 6f the three. He gave no indica-
tion of the date on which that incident occurred, or of its
relevance or connscticn with che murder for which he was being tried.
During the course of discussion befor: us, one possibls conacction
was discovared towards che ond of thi unsworn =+tatement, where the
applicant stated "When me got to undeérstarnd, is Everton Jones told
fi him cousin %hat fi com¢ press a charge on mi fi murder". However,
no other mantion of Everton Jongs was made throughout the trial, and
50 the roference to his cousin pressing charges, seems davoid of any
rele2vance., it was put te the witness bowes, however, that it was a
m&n called John Strain who shot the applicant and an enguiry was
made by counse¢l in cross-~examinaton whether John Strain was the
cousin of the witness. If tharefors John Strain and Everton Jones
were onc and the same porson, and a cousin cf Bowes, then the allega-
tions made by the applicant would be of some relovauce. That defance
was howcver novar developed by counsel. The applicant, howcver,
admitced to the fact that ho was known as "Speng” and maintained that
when he was accused by the police of this murder he told the pelice
officer "Mi dont know what you talking abour.. Mi not hiding mi name
because mi dont knew what them talking about.”

The applicant both by means of his unsworn statement and
the cross-examination of the wiiness Bowas, who was th2 only witness
to identify him as the assailant, put identification into issue, and
that remeined ihe only issue in the case. That thexre was sufficient
opportunity, given the circumstances, for an accurate and reliable

identification of ithe applicant, is ecasily ascertained from an



examnination of thae ~videncn of (ne witnoss Bowss. She tostifiod

Lhat it was daylight, the time being 9.006 a.m. and thar sho had

kunown ihe applicant for six yoars pricr o the incident and was

accustomsd ©o sefing haim about onct por weok.  She knew him by the

"

name “Spon

(e

. On the morning of the incidont when he came througi:

¢ gzte, hoe was coming in her digaction and sc she saw the front

‘;j“

of his wholu body. At that stage nhe had come abont 12 yards from
her. When sho peoped chrough tha hols in vhe fopce, she cbserved
him for 15 minuces while he st00d over the aucaased and at thus
stage, sne would have baen able to couch vho applicani :f the zinc
fernce had not been betwoon tham., The dafonce swricusly challenged
the evidenco of ldantification, and suggestad to “*he witness xthat
she was mistaken as oo t“he identification of the applicant. The
evidence of the wiinoss, vhat shi cobscerved the zpplicant for a
period of 15 minutes, was challonged in the following way a* page
23 df Lhe transcript:.

LIV

¢. And you started p+

aping?
A. Yzs.
0. And then within scccends again this
man whe you saw with the gun ovoer
Keith ran bchind some bushoes?
Lo YOS, S1X.
. That happened, the whole incidaeni,
from the Lime you saw Kelth (dec'd)
jumplng over (ha fence, tho
shooting, you &l1ll looking thrcugh
rhe fznce, overything happoned in
a flash, in scconds it was ovor?
A. Yes, sir.”
The defence cocunsel then lafe 3t an thar, the witness of coursc
having already testifiod in examination--in-chief that she had

cbservaed the applicani. for 15 minutes. Crown Counsel as would be

expectod returned to it in re-examination as follows:
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Q. Miss Bowes, you said you watchad thce
man standing ovar Fitzroy for 15
minuces and in answer Lo my loarnsd
friend you said in socends. What is
really the situation?  You said the
incidrnk took place within seconds?

A. Baecaus< a say no, sir. Like it
cccupy say 15 minutas,

HIS LORDSHIP

<o

Zay in again.
WITNESS: I was saying just lika
how you say sixiy saocends one minute,
so call it how much scconds would
make 15 minuzes. Take for instance
1f it is wven fifty or sixty seconds
or 0. You understands?”

At the end of ths re-examination thercfor2 {ho witness had
reiterated that she nad observed the applicant for 15 minutes, and
the number of seconds wculd be determinaed by how many seconds
constituted 15 minuics.

That was the 2vidence in rospect of the circumstances under
which the applicant was identified by thz witinces. The learned
trial judge in his summing-up gave car«ful directions to the jury
on how to appreoach the c¢videncse of visual identification. He warned
them of the dangers of acceplting as accuratre the evidenco of visual
identification, as a witnass though henuest and cenvincing may never-
theless be mistaken, and that notorious miscarviages of justice have
occurred as a result. He stressed lLhe nead for careful examination
cf the opportunity that the witness had of identifying vhe applicant,
and the circumstancaes under which i+ was done. Thoe matters that had
to fall under their carceful scrutiny wore also pointed out to the
jury. In the end, the jury had bgen satisfactorily instructed on

the issue of visual ideatification, and like couns2l for thr defence,

I~

we arc of the opinion that no urror can b2 attribuited to the learned
trial judge.
There was one other matter, which wu £fe¢lt should be given

special attention. During the course of the trial, definco counscl

objected to iho evidence concerning the stactement made by ths



duwcrased in answoi o his mothor, wnidlo e the iaxi, on their way
¢o che hospiital., He is alloged o hove sasa, waon askod who snot
am, "Speng Spong memma Spong.” I his tuling admizcing chis

statement, the lozrncd wrial judge stabed that he waes guided by

*he casc of R. v. Andrews (1667, 1 A11 E.R. 513. iIn our viaw che

loarned trial judge cannot be faultod for having admitted the
statement in 2vidince, 2s bueaing pave of the res goestas, In tha
Andrews casc {supra) which was followod and #pprevaed by this Court

in R. v, Winston Hankle S5.C.C.A. 1¢3/90 delivered on tho 23rd

March, 1992 (unreportcd), it was held that hoavsay evidonce of @
statement maedn o 2 witness by the viciim of an aviack describing

(;} how he had reccivod his injucios was admiss.bls in ¢vidonce as
part of the ros gestse et the trial of rho attacker, if the state-
rment was made in conditicns which wors sufficlanicly spontancous
and sufficicntly conicmporancous wiin Lhe wvaent. o preclude the
pessibility of concoctlen or distoriion. In ocur view the learned
trial judge was corrcch im admitiing vhe siaizmeni as balng a part
of the res gus+as as the circumstancsy in wiaich cthe words wera

spoken, mat all the required criveriz for admission. In concluding

(_3 that we cannot interfore with the culing of the learned trial judge,
w.: are gulded by the words of Loxd Acknor in deliverving the judgment
of the House of Lords in the Andrews case (supra) at page 521:

"Where tho trial judge hes propuarly directed
himsclf as oo whe corract approacii o the

avidones and Lhore is mavorial to entitle

him Lo reach vhe conclusions which he diad

raoach, whan bis doecision 1x finael, in zhe

sense thav 1t will not be interferced with

on appueal.”

Lord Ackner then gavs some guidalines as te tho duty of ihe learned

(Vf trial judge in diyachting uhs jury on how Lo approsch such evidence.

i}

He stared zs follows:

3
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"Of course, having ruled whe siatement
acnissible the judge must, as che Comaon
sLergeant most certvainly did, make 1t
clear Lo the jury that it s for them
to Gec.ue what was said and o be sure
thait the witnesses were ne“ pistaken in

<;\ whac they pelieved had peen saie to them.

Further, they must be satisifiea ithat tne
aeclavant dlG NOT COncoc: 2% distorec to
Lis acvantage or the aisadvanitage of the
accusaa vhe statemeat reliec on anc whexe
there 515 wmaterial o raise ths 1ssue, that
he was not activated »Hy any melice or 1ll-
wixl. Purther, wnere ctheys ¢ spsacial
reacuies chat bear on th2 possability of
mastasne then tae jury's avtention must be
invited Lo Loose matters,”

The learned trial judge in the ingtante case directed the
jury dn accorxdance wiill the above cited passaye when he instrucced

(«\ them thus: (page ol

"Bul you must assx yourselven whe guestion,
frrst of all, wo you believe Lhat the
Sracenent was naaey Thai 15 & guesiiod
of fac. fox you.

seconacly, if you - Suppose you sSay yes,
you wmelieve that the statemsni was made,
you ask yourseives the nax: guestion.
if he saad that 'Speng' snot han, who
nust you odelieve or do vou pzlieve 1oy
hgain, <hat is a fact for you, and
there are a nunwer of facioig that you
ougnL Lo consider, You have ¢ consi-
- der the probability eriaion by
&7 Che e wseG at the ign e nade
: Live sratement. AN ¥oOu can asi your-
selves the uesticn, and consiaer the
cirgumatances in wihich the ooerticulax
aeniy was made.  You ean pear i
mind, 0¥ you cught ©o hHeao v wina the
facy that he was shot; COoOUROL Uold
you of .njuries that he saw on L,
& thet this man subsequeitly aied an
Liangston pPublic hospital. Wwas this
LAJLYY 00 Aisitoessing on bea nond dhat
ne woule not thank of cells s lie in
JCulG cances | | L SPOn~—
tanecusly spoke, what red Lo
be the facts of the "

SHTA

|
TR ¢

<VW we canncei therefore fault the learned trial judge for the

menner in which be treaeted with this evidence in_hi& directiéns to

i

e jury. We note, however that guite rightly no okjectron was

taken to the admission into evidencs of tho worxds spoken by the

deceased while the applicanc stood over ham with the gun pointad
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el e
at him that 18 Lo say "Speng don't shoot me again.” These woius
were a clear wndilecaition that the applicert Lad elreacy shot the
cecsased, Thay were words, liowever waich weie undoubtaedly a part
ef the res gesitas and conseguently amounitsd Lo admlssible eviaencs.
mnoconclusien, we are entavrely irn agreement with counsel
that no valia complaint 18 disclosec 19 w0 Lranscripi, and nold

st woe applicant waw conviciza, On eVieonok wiicnh emply supporis

ey

the conviciion, &and following & coupeient and adeyuate sumnation

of ¢he facis, and & corvect treament of Lna 1o

;al issues arising

on the ev.idence, Tiaae application for lesve Lo appezl is refused,




