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WOLFE J.

Earl Pratt and Ivan Morgan have both invoked the Jurisdiction of the
Court under Section 25 (1) of the Jamaica (Constitution) Order in Council 1962,
Section 25 (1) states as folleows:

“Subject to the provisions of subsection (4) of
this section, if any person alleges that any of
the provisions of sectiors 14 to 24 (inclusive)

- of thls Comstitution has been, is being or is
likely to be contravened in relation to hinm,
then, without prejudice to any other action
with respect to the same matter which is law-
fully available, that person may apply to the
Supreme Court for redress'.

Section 25 (2)

"The Supreme Court shall have original jurisdiction
to hear and determine any application made by any
person in pursuance of subsection (1) of this
section and may make such orders, issue such writs
and give such directions as it may consider
appropriate for the purpose of enforcing, or
securing the enforcement of any of the provisions
of the said sections 14 to 24 (inclusive) to the
protection of which the person concerned is entitled:
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provided that the Supreme Court shall not exercise
its powers under this subsection 1if it is satisfied
that adequate means of redress for the contravention
alleged are or have been available to the person
concerned under any other law".

Both Plaintiffs alleged that their rights under sections 17 (1) and 20
{1) of the Constitution have been breached,

Section 17 (1) states:

"No person shall be subjected to torture or to
inhuman or degrading punishment or other treatment.”

Jection 17 (2) states:

“Nothing contained in or done under the authority
of any law shall be held to be inconsistent with
or in coutravention of this section to the extent
that the law in question authorises the infliction
of any description of punishment which was lawful
in Jumaica immediately before the appointed day".

Section 20 (1) states:

"Whenever any person is charged with a criminal
offence he shall, unless the charge is withdrawn,
be afforded a fair hearing within a reasonable
time by an independent and impartial court
established by law".

Dr. Barnett arguing for bhoth FPlaintiffs posited the following:

"Although the Applicants challenge the proposed
imposition of the death penalty on them znd seek
a reduction of their sentence, the issue raised
is not the constitutionality of capital punish~
ment but the constitutionality of ihe inflictiomn
of the death penalty on them at this stage and in
the circumstances of their case and the validity
of the decision that they should in thoge circum-
stances be subjected to capital punishment.'

The Applicants contention is two fold:

l. On & proper interpretation of the constitution
the delays and repeated issuing of death warrants
and iheir withdrawals at a time when Applicants
had undergone agony of impending execution, coupled
with the hope given them, frow time to time, of
reprieve constituce inhuman and degrading treatment.

2, The refusal of the Governor-General in Frivy Council
to commute the death sentence 1s an unreasonable
exercise of the constitutional power within the
Wednesbury principles and/or arrived at in Lreach
of principles of natural justice and constitutional
rights to a fair and proper hearing®.

Delay being an element contributing to the inhuman and degrading treatment

of which the Plaintiffe complain it is appropriate to set out the chromological
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Solicitor General appearing on behali of the Attormey Gomeral in Bell v Directox

of Public Prosecutions Aud Another [1985] 32 W.I.R, p. 317. Lord Templemar

delivering the opluion ¢f th: Hoard at pege 322 sald:
"rhe Solicitor-Generazl who appeared on behalf of the
Attorney Genzral of Jamalca now enbmits thot the
. application to the uuprema Court sheould have b
( ) made by writ and tice of Motion, Without
- entering into a conaideration of the rvles of
procedure which appiy du J fca and are best
determined by th“ courts waica, thelr Lovdships
reject this submis ' c appellant falrly raised
before the app his complaint that his
fundamental right guaraniced by the constitution had
been infrlnpfda"
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In Mitchell v. United States Government S5.C.M.A. do. 3/90 (unreported)

Rowe P. said:

In
was made.

1,

The
Statement of

l.

2.

"The Judicature (Constitutional Redruss) Rules 1963
provide two methods by which applications may be
made to the Supreme Court pursuant to section 25
of the Constitution. If the complaint is that any
of the claimant‘s fundamental rights and freedoms
‘has been, or is being’' contravened in relation to
him;, then the application may be wmade by Motion.

If on the other hand the complaint includes a claim
in relation to future conduct, in addition to past

and present wrongs, then the applicatilon must be by
writ."

defercnce to the ruling of the Court of Appeal the following order

That Writ of Summons be filed in respect of each Plaintiff’s case.

That the Affidavits filed be the pleadings in the Action.

That evidence be given by Affidavit.

That the Respondents be permitted to file notice of intention to

cross—examine if such action be decmed necessary.

order of the court was duly complied with. Fach Plaintiff in his

Clain sought the following Redresc,

A declaration that the Plaintiif has been denied the right tc

a fair hearing within a reasonable tiame as required under seciion

20 (1) of the said constitution, by reason of the delay in the

complection of the judicial proceedings respecting this case.

A declaration that the Plaintiir has been, and is being subjected

to inhuman or degrading treatment in contravention of section 17(1)

of the said constitution by reason ¢f the following:-

(1) A death warrant was first issued cn the 13th day of February
1987 for the execution of the Plaintiff on the 24th day of
February, 1987 after = delay of aspproximately eight years
and one month after the sentence of death was passed on the
Plaintiff on‘the 15th day of Janaury, 1979 which delay
included three years and nine ironths during which the Jamaicen

Court of Appeal failed to zive written reasons as aforesaid.
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(111)

(iv)

(v)
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The said warrant was issued while zn appeal by the Plaintiff

was pending before the United Nations Human Rights Committee

and after the said committee had by decision dated July 21, 1986
requested the Government of Jamaica to stay the execution of the
Plaintiff pending the determination of his appeal to the said
commission;

The stay of the first warrant aforesaid, granted by the Governor
General of Jamaica on the 23rd day of February, 1987 was not
communicated to the Plaintiff until the 24th day of February,
1987, and only 45 minutes before the scheduled execution}

A second warrznt for the execution of the Plaintiff was issued
on the 23rd day of February, 1988, some <ight months after the
Inter American Commission on Human Rights of the Organization of
American States had recommended to the Government of Jamaica that
the aenténce of death passed on the Plaintiff be commuted to life
imprisonment, and while the appeal to the United Nations Human
Rights Committee was still pending before that body.

A third death warrant was issued on or about the 2lst of February,
1991 for the execution of the applicant on the 7th of March 1991
notwithstanding the fact that the United Nzotions Human Rights
Committee had decided on the 6th April, 1989 that the Applicant
wag a victim of the violation of Articies 14 paragraph 3 (c) and

of the International Convent (gic) on Civil and Political Righta,

.- which covenant and Protoeol thereto the Jamaican Government has

(vi)

signed and ratified and that accordingly the Plaintiff was

entitled te the commutation of his death sentence, thereby raising
the Plaintiff’s legitimate expectation that he would not be executed,
That the said death warrant was issued after the death penalty had
been "de facto" suspended for a period of zlmost two years since
March 1989 and after the FPlaintiff was led reasonably to believe

and legitimately to expect that the Governmert's review and official
statements made during this period of and concerning the application

of the death penalty would have placed him in a2 category of inmate
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whose sentence of death would be commuted to life imprisonment
by virtue of the time which he had spent ow Death Row.
3. A declaration that the Plaintiff will be subjected to inhuman
or degrading punishment and treatment inm contravention of section
17 (1) if the gentence of death is carried out in the aforesaid
circumstances leading up to and surrounding his planned execution.
4. A Declarztion that Governor Geueral in Privy Council is legally
and/or constitutionslly bound by the determination, recommendation
and/or decision of the Inter-American Commission on Human Rights
and the United Nations Human Rights Committee.
5. A Declaration that the refusal of the Governor General in Privy
Council to commute the sentence of death in the circumstances of
the Plaintiff's case constitutes an unreasonable, arbitrary and/or
invalid exercise of the constitutional pewer and is an un~constitutionel
denial of the Plaintiff’s right to a proper consideration of his case.
6. An Order thai the scntence of death passed on the Plaintiff be commuted
to Life Imprisomment.
7. An injunction against the Second Respondent restraining the execution
of the Plaintiff,

RELIEFS AND ARGUMENTS

1. A Declaration that the Pleintiff has been denied the right to a fair

hearing within a reasonable time as required under scction 20 (1) of

the sald Constitution by reason of the delay in the completion of the

judiciel proceadings respecting his casc,

Section 20 (1) of The Jamaica (Constitution) Order in Council 1962 (supra)
is enshrined in the Constitution to avoid the mischizf of persons being arrested
and held in custody withcut being heard within a reasonable time. The Common law
hag nlways recognized the right of = person charged with s criminal offence to
have the matter heard as quickly as possible. In the instant case the delay
complained of, is the tim: which elapsed between the Judgment of the Court of
4Appeal on December 5, 1980 and the date of the Reasons for Refusal of the

Application for Leave to Appeal on September 24, 1984,
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In what way did this delay infringe the Plaintiff's rights to "a fair
hearing within a reasonable time.”

In Barker v Wingo, Warden 407 US514 (1972) Powell J in dealing with the

5izth Amendment to the Constitution of the United Stotes identified four factors
which in his view a court sheould assess in determining whether a particular
Defendant has been deprived of his right. The Sixth Amendment to the Constitution
of the United States provides that “In all criminal prosecuticns, the accused shall
enjoy the right to a speedy and public trial by an impartial jury.” MecDonald J
sitting in the Alberta Queen'’s Bench Court iun R v Camevon [1532] 6 W.W.R., 270

reproduced and adopted the four factors pointed out by Fowell J in Barker v Wingo

(supra) when considering section 11 of the Canadian Charter of Rights and Freedoms
Constitution Act 1582, A provision similiar to section 20 (1) of the Jamaica
(Constitution) Order in Council 1962.

In Bell v Direceccor of Public Prosecutions (1%85) 32 W.I.R. p. 317 at

P» 326 Lord Templeman deliwvering the opinion of the Board in a section 20 (1)

sitvation said:

“Their Lordships acknowledge the relevsnca and
importance of the four factors lucidiy expanded
and comprehensively discuseed in Barker v Wingo.
Their Lordships also sacknowiedge the desirability
of applying the same or similar criteria ro any
Constitution, written or unwritten, which protects
an accused from eppression by delay in criminal
proceedings. The welght to be attached to sach
factor must, however, vary from jurisdiction to
jurisdiction and from case to case'.

The four factors identified by Powell J are:

1, Length of Delay

"Until there is some delay which is prasumptively
prejudicial, there is no necessity for inquiry
into the other £sctors that go into the balance.
Nevertheless, because of the imprecision of the
right to speedy trial, the length of the d-olay
that will provoke such inquiry 1s necessarily
dependent upon the peculiar circumstances of
the case". ({4G7 U.S. 514 at page 530.)

Can the delay in delivering the reasors for judagment be regarded as
presunptively prejudicinl?

Lord Templeman in disposing of the Petition for Special Leave to Appeal
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as a Poor Person by the Plaintiffs observed when dealing with the delay:
"During the whole of that period the appellant
had sentence of death hanging over him and,
of course, no action could be taken con his
behalf, or on behalf of the authorities,
pending the possibility of an appeal to this
Board which could only be considered when those
reascns had been delivered".
Bearing in mind the observations of Lord Templeman and the decision which was
arrived at I am of the view that "“the long delay between the date of hearing
of the appeal and the date of the reasons" does not qualify as presumptively
prejudicial. It wouid have to be shown that the delay was likely to have
affected the outcome of the Petition for Special Leave to Appeal, Their
Lordships' "disquiet,” which is undoubtedly justified in the circumstances,
is no basis for holding the delay as presumptively prejudicial,
Having concinded that the delay is not presumptively prejudicial it
becomes un-necesgary to consider the other three factors. However in the event

of my being wrong in so holding let me examine the other factors.

2. The Reason given by the Court of Appeal for the delay.

"A deliberate attempt to delay the trial in order to
hamper the defence should be weighed heavily against
the Government. A more neutral reason such as
negligence or overcrowded courts should be weighed
lesg heavily but nevertheless ghould be considered
since the ultimate responsibility for such circum-
stances must rest with the Government rather than
with the Defendant. Finally a valid reason; such
as a missing witness;, should serve to justify
appropriate delay".

(407 U.S. 514 at page 331).

The Records are silent as to the reasons for the delay in the handing
down of the Reasons for Judgment. However there has been no allegation of any
deliberate attempt‘on the part of the Court of Appeal to hamper the Plaintiffs
petitioning Her Majesty in Privy Council. The delay would appear to fall under
the heading "more neutral reason".

Did this in any way affect the hearing of the Flaintiffs' Petitions
save and except the time they had to wait to kmow the eventual outcome of the
matter.

While it is not being contended that delay of the nature being considered
cannot be prejudicial yet I am of the view that a distinction must be drawn

between pre-trial delay and delay which occurs after conviction. Post trial
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delay which may be described 2z imimical to our whole system of Jurisprudence
dozs not really affect the scubstance of the arguments which are likely cc be
presented before en Appellate Court., The convicted persomn is thus not deprived
of the real possibility of a fair hearing by any such delay.

-

3. The responsibility of the accused for asserting his rights:

"Whether and how » Defendant asserts his right
is closely related to the other factors we have
mencioned. The ctrength of his efforts will be
affected by the length of the delay, tc some
extent by the reascen for the delay, and most
particulariy by the personal prejudice, which
is not alwnys readily indentifiable, that he
experiences. The more serious the deprivation,
the more likaly a Defendant is to compiain®.
(407 U.S, 514 at page 531},
What did the Plaintiffs do te assert their rights arising from the delay?
On Jonuary 7, 1951 or there about hoth Plaictiffs wrote to the Registrar
of the Court of Appeal requesting:
"To set my casze in a position, so that whan ay

attorney Mr. Nosl Ldwards wishes to furthev

his argumenc of 2ppeal to the Privy Council of
England he can de s0',

On August 16, 1984 Eixl Pratt wrote to the Regiatrar of the Court of
Appeal requesting the reaseonsg., The letter was receivaed Ly the Registrar on
Septembexr 3, 1984, The resscas wer: delivered by the Court on Septembar 24,
1984. Significantly Notiece of Intantion to Petition for Special lLeave to
Appeal te the Judicial Committes of the Privy Council was wnot filed in the
Court of Appeal until March 13, 1986,

The Plaintiffs contend that they were unable to pursue their appeals
te the Judicial Committez of the Privy Council due to the failure cf the Court
of Appeal to supply the Reasons for the decision handed down on December 5, 1980,
Lord Templeman also made an obmervaticn to that, effect in dealing with the
Applications of the Plaintiffs.

Upmon reading the Judicial Committee Rules 1%37; which came into effect
or February 1, 1953, I am pot persuaded that the Plaintiffs cculd not have
Pursumﬁ a Petition to the JSudicial Committee of the Frivy Council without the

reazons of the Court of #Appeal. Kule 3 whichdeals with special leave to appeal

2
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states:

A Petition for special leave to appeal to Her
<"‘ Majesty in {ouncil shall state succintly and
- clearly ail such facts as it may be necessary
to state in order to enable the Judicial
Committee to advise Mer liajesty whether such
o leave ought to be granted and shall be signed
(v‘) by Counael who attends at the hearing or by
- the party himself if he appears in person.
The petition shall deal with the merits of the
case only sc far as is necessary for the purpose
of explaining and supporting the particular
grounds upon which special leave to appeal is
sought”.

&
1
Pl

. "The Petitioner shall lodge at least siz copies
<\»9 of his Petition for special leave to appeal
together with the Affidavit ir support thereof
presecribed by Rule 50 hereinafter contained,
and alsc six coples of the Judgment from which
<;;\ leave to appeal is s0Ught s.ovceocooovocoa
Rule 1 defines Judgment as including decree, order, sentence, or
decision ¢f any Court, Judze or Judicial Officer.
RULE 16
"The rezsons given by the judge, oxr any of the judges, for or against
any judgment pronounced in the course of the proceedings out of which the Appeal
arises; shall by such judge or judges be communicated in writing to the Registrar
and shall be included in the Kecord".
(;ﬁ) It must be noted that Record is not required to be transmitted to the
Registrar until the Appeal has been admitted ~ see Rule 11,
Rule 11 does nct impose a duty on the tribumnal from whose decision

the appeal arises to give reasons,; but merely enjoins that where reasons are

given they shall be communicated to the Registrayr. GSee Nana Osei Assibey 11X

Kokofuhene v iJana Kwasi Agzyemen, Boagyashene [165%] All E.R. 1084,

I am fortified in my view by virtue of section 10 of Chapter LXIX of
"The Judicial Committee Act 1844" which states:

(\“) "It shali be lawful for the said judicial committee
to maks an order or orders on any ccurt in any colony
or foreign settlement, or foreign dominicn of the
crown, requiring the judge or judgez of such court
to transmit to the clerk of the Privy Council a copy
of the notes of evidence in any cause tried before
such court, and of the reasons given by the judge
or judzes for the judgment pronounced in any case
brought by appeal or by writ of error before the
said judicial committee’.




14 -

oy

The underlined portiom cf sectiom 10 clearly indicates that a peticion may be
commenced without the notes of evidence or reasons being evailable at the time
the petitioon is filed,

It is patentiy clenr that the Plaintiff Earl Pratt was not interested
in asserting his right of appeal to the Judicial Comeittce of the Privy Council.
He was using the delay to invoke the jurisdiction of Human Rights bodies such
as the Inter—-American Commission on Uuman Rights - which he petitioned on June
12, 1981 =zud the United Natirne Human Pighrs Committse which he petitioned on
Jansury 28, 1986, Yurthar having received the Reasone fov Judgment in 1984 the
petition to the Privy Counecil was not filed until 19&6,

In any evenc both Plaintiffs have only raised the complaint about
delay since February 28 , 1991 after the issuing of the third warrant for
executicn. So after a pericd of eleven years and for the first time the
Plaintiffs have complain~=d that the delay have denied thom the right to a fair
neariap within a reasonabile time.

4, Prejudice to the accused.

"Prejudice, of coursce, should be assesszed in the light
of interest of Defendonts which the gpeedy trial right
was designed to pwotect. This ccurt has identified
three such inte t: (i) to prevent oppressive pre-
trial incarce ong (i1) to wmirimize anwisty and
concern of the accused: and (iii) to limit the
pogsibility fhct the defence will be impairad. OF
these, the most serious is the last .... 1f witnesses
die or disappear during a delay the preiudice is
obvious. There is also prejudice if defsncs witnesses
ar2 unable tc wecall accurately evente of the distant
pass. Losgsz of memory however, is not aiwayy reflected

in the record because what has beern forgotten can
rarely be shown'. (407 U.8, 514 at p. 532).

Having reviewsd the four factors 1 concluds that the constitutional
righi of the Plsinctiffs te a {alr hearing within s reasonmable time has not been
iafringed. I would thervefore deny the declaration scught.

2. A declaration: that the Plaintiff hes been, 2nd is beirng subjected

to iahuman or depvading treatment in contravention of sectiom 17(1)

of the said ceunstitutiom,

2. A declarztion that the Plaintiif will be zubiccted to inhuman or

degrading punishment and treatment in contravention of section 17(i)

if the sentence of death is carried oui in the aforesaild circumstancas

leading up to end surrounding his plantned execution.
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The declarations sought at (2) and (3) can conveniently be dealt
with together.
The arguments in suppost of these two declarvations are summarized as
follows:
1. Section 14 (1) of the Jémaica (Constitution) Order in Council permits
the impositiosn of the death penalty in execution of the sentence of
a court.
2. Section 17 (1) provides that no person shall be subjected to torture
or to inhuman coxr degrading punishment or other treaiment.
3. Section 17 {1} prohibits imposition not only of & punishment which
amounts to torture or is inhuman and degrading but any other treatment
which amountz to toriure or is inhuman or degrading treatment to be

addad to its prescribed punishment.

=1
<,

1 iight of thoe above -

“"The long delays arising from no fault of the Plaintiffs
or any insuparable administrative or lagsl problems,
the late communication to the Plaintifis of the grant
of a stay of <xecution and having to encounter on
repeated occasiouns iimminent executions coupled with
tne tantalizing insinuation by cfficials of hope and
its withdrawal causad the Plaintiffs acute suffering
thereby altering the character of the punishment and
the treatment which the ressonable contemplation of
the law permittad for persons under sentence of death
thereby rendering the imposition of the daath penalty
in the particular circumstances of their case cruel
and inhuman freatment and therefore an iufriagement
of section 17 (1) of the Constitution®.

Citing and relving upon Xakis v Government of the Depublic of Cyprus

1278 1 W.L.R. p. 779 it was contended that the conctitution expressed a fundamental
notion that there is a right tc be protected against unreasornable delay in the

aduinistration of justice. It was further contended that English cases have

always recognized and affirmed that delay constitutes oppression.
Rakis’ case arcue under section # (3) of the Fugitive Gifenders Act 1367,

"On April 5. 1973, P was shot dead in Cyprus by
three members of KOKAV, a militant poilitical
organizatica of which £ wao & member. A warrant
was issued for his arrest but he jeined other
membars in tue mountains till July 15, 1974, when
he participated in a coup which ousted the govern~
ment, in September he left to settle in England
with his wifs, under a permit from the new govern-
ment, In Decewbar the old governmant rasumed power
but proclaimed an armesty in which he regarded him-
self as incliuded. In January 1975 he returnad to

1

Cyprus for a ghort time to wind up his affairs,
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having been granted an entry visa »nd an exit
permit. In dugust onz A, who had also supported
< R the zoup, left Cyprus tosettle in England. In
— October the House of Representives rejectad the
amnesty sad reversed the poliey of not prosecuting
opponents »f the govermment for crimes committed
before the coup.

On February 11, 1976 the Attornmey General of Cyprus

directed oxtradition proceedings against ¥ in respect
of his alleged pavticipation in the murder. In the
magistrate’s court be denied any part in it and his

wife and A gave evidence supporting his alibi that

he was ot home at the time, but they stated that they

could net go to Cyprug to testify at any trial there

for fear of ill treatment or arrest. The court having

committed ¥ to custody, he applied for habeas corpus
S but the Divisional Court of the Queen's Bench Division
(h T dismiszed hie application”

Held, allowing the appeal (Loxd Xeith of Kinkel dissenting), that
(;45 reason of the passage of time, 1t would be unjust or oppressive to return K,
since it would detract significantly from the fairness of his trial if he were
deprived of the evidsnce supporting his alibi.

The decisisr 0f the House of Lords clearly indicates that delay per so
wasg not the reason for the decision but the preiudice which the delay would cause
in that K would be deprived of the witnesses to support his alibi. It
usaful to examine the wording of the particular legislation which the Court had
to consider. By section ¢ (3) of the Fugitive Offenders Act 1967:

N . . N
(;‘j Neonooo The High Lcurt secn WAY o000 OTder the
’ person commlitted te be discharged from custody
if it =zppears to Lhe court thai ... {b) by
reancn of the pasv.>e of time gince he is alleged
to have committed [the offence}] ... it would,

having, regard to 311 the circumstances, be unjust
or oppresszive to return him.”

3

The seckion io decigned to ensure that the eccused be given a fair

hearing with a reasonable tiwe. The sention iec somevhat like section 20 (1)
of the Jamaica (Constitution) order in Council 1967. Lord Dipleck opined "Unfust”
I regard as direccted primarily te the risk of prejudice to the accuced in the
s
\_// conduct of the trial itself:
H“Oppressive as directed to hardship to the
accuged vesulting from changes in his
circumsiances fhat have cccurrad during
the pericd tc be teken into covcideration.”

On pointing out that the decision in Kakis® casme, supra, was no* baced

on delay per se [ am not to be understood as saying that delay cannct amount to
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inhuman and degradiug treatment.

7

Riley end Others v Attorney General of Jamaics and Ancrher [1982)

A.E.R. po 469 tha very issue ceme up for decision. Kiley and others conciended
that the prolonged delay ir the euzecution of their sentences, which was entdrely
due to factors ocutside their control, had caused them sustained mental anguish,

Lord Bridge delivering

long delay
espacially
dﬁlﬂh the co ndunnea nan iz himgelf in
cgpenaible must beau important factor to
oz into account in decidinrg vhether to
exarcise Tthe prerogative of mercy. But it is not
for this Zoard to usurp the function allocated by
&, B0 of the Constitution to the Jovernor General
sokun the recommpndatinﬁs of the Privy Fnunoil
of Jamrdca., The zole cuastion fov their Lordships’
decicicn ig whethﬁr the ewecuticn of senterce of
death ¢ ony of the “ppul¢aan would contravens

Y7

2. 17 of the Constltution.” {omphasis supplied).

on

Continuing at p. 473 Leord Sridge snid:

Phcoording whatevar the ressong for, or length
of doliay i executing 2 sentence of death lawfully
lmposad the delay can afford »o ground for holding
the execurion to be & controventicn of s. 17 (1).

hedr Losdohipe would have feii Impelled te this

conclusion by the language of o. i alone, bHut are
reinforcsd by the cousidew that theiy decision

o4 principles stated in
6, [15%67] 2 AC.

aczords fully with the geuer
/ oo
671 AC. 239.%

P,Pbﬁo v Nasralla [196771 7 A.E
238 ané de ¥reitas v Bennve [19

Dr. Barn:ti submitted that the vatic of the majority opinion is to

be found in the three conditions snuncizted o4 pp. 572 and 373 ibid. The reasoning,

LA

he cuntends, procs ouw the textusl intavpretation of the paraphrase of gection

17 (1. Such rrasouing, says Dr. Bavneit, is doficient in that it did nou take

L3

into cornids

: words “or othor treat

at" dncluded by the Constitution.
Further the majority proczaded on the bozis thar pirdor to indepondence thero

could be no legal challenge to deiasyed executinn consequently apon Indapendence

.
.

there still could he no valid challengoe to dil~yed axaecuticn.

The doard

validatesz the death penality by vroviding:

“Ho perscon shall intenticonaliyv be dep: ¢ wf hisg
life r & & court

va in execuibion of the
i respect of a criminal offc
baen corvicted™,

he has

rangoning is casy to follrw. Section 14 (1)} of the Constitution
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Section 3 (1) of the fiffences against the Ferson Act prescribes hanging as the
marner of the execution of the sentence of death and providec lawful authority

for the detention of the condemmned man in priszon until such time as the sentence

N

is executed. If the law does not stipulate any fixed time in which the sentence

is to be carried out theu delay per se cannot be regarded as an infringement of

M

section 17 (1) since section 17 (2) provides that:

"Nothing contained in or dome under the authority
of any law shall be heid to be inconsistent with
or in contravention of this secticn te the extent
that the law in question authorises the infliction
of any description of punishment which was lawful
in Jamaica immediately before the appointed day”.

o Delay per se deoes nmot change the character of the punishment and does not
K*V make it inhuman or degrading nor can it be regarded as torture or other treztment
which is inhuman and degrading.

(;ﬂ> Lord Scarman delivering the wminority opiunion in Kiley's case (supra)

observed at p. 48%:

"Prolonged delay when it arises from factors outside
the contrcl of the condemned man can render a decision
to carry out the sentence of death an inhuman and
degrading punishment. It is of course; for the
applicant for comstitutional protectiorn to show that
the delay was inordirate, arose from no act of his
and was likely to cause such acute suffering that
the infliction of the death penalty would be in the
circumstances which had arigen inhuman or degrading”.

Except for the delay by the Court of Appeal in delivering the Reasomns for
its Judgment, the delay in executing the sentence has been occasloned by the efforts
on behalf of the Plaintiffs by way of stay of executions and by Government's review
of the whole question of the death penalty in koeping with current world trenc.

It cannoi be that when the government suspends executicn for a period of
time to consider whether or not that type of punishment should continue that such

a delay can be considered as an infringement of section 17 (1) of the Comstitution.

I would therefore refuse these deciarations.

(;; 4, & declaration that the Governor-General in Privy Council is
)

and/ox constitutionally bound by the determination, recommenda=

tion and/or decision of the Ivter—American Commission on Human

Rights and the United Nations Buman Hights Committee.

Section 90 of the Ceustitution states as follows:
(1) The ficvernor-General may, 1n Her Majesty's name and on Her

Majestv’s Wehalf -
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{a) grant to any person convicted of any offence against the
law »f Jamaica a pardon, either free or subject to lawful
<;ﬂ/ conditionsy

(b} groni to avy person a respite, sither indefinite or for a

<v§ B fied period, from the cxecution of any punishment

imposed on that person for such en offence;

(¢) csubatitute a less servere nf punishment for that fiposad

un any parson for such an offerncae; or

-~
[

1) verdt the whole or port of sny punichment imposed on any person

for such an offonce or any penslity or forfeiture otherwise due

crown ou accourt of such ar offence.
(2) In excrcise of the powars eonfovred on him by this section ths
(Vj Goverror-General shall act on tine recommendation of the Privy Council.

Section Y1 (1) srtates:

TWher2 any perzon has been sewntenced to death
for an offence againrr the law of Jamaica, the
annquf-CQne 1 shall cause 3 written report
the cage fzom the trial judge. together with
such other information derived fr the record
f or elsewhere ag the Governor-General
may veguire, te be forwarded to the Privy Council
& the Privy Council may advi hrim in
wen with the provisiors of azcrion 50 of
stitution, ™

S

L ! ction 90 hae enshrined the Boyal Prevogative amd ssetion 91 recitec the mechanism

of the relationship borween the Governor-Censral and thae Privy Council.

ional
thotal and its

of the

parvicipation in

e clvil and peiitic

votucol was a Lawful

Power under secticn #8 of the
Congritution, The intenvisn of the Jamaican
vaf*n.eﬂt in aesundng these fr cbligations
must it been to give xurthuf 1 to
fundam: 1 vights tc the Jamaiee po
Failure %~ have due regard o 1_0 Internatiwwal

o ocbligations would be 1inconslstent with that

<\/) purruse, particularly as there ir & close
correlation between internaiinaslly protected
rights and those protected under the Comstituticn”

In exersising the Prercgative of Mercy is the Governor—~General bouund by

the decislons of any body including the Peivy Gouncil?  Section 90 (2) =2f the
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Constitution states:

"In the exercise of the powers conferred on him
\ by this section the Governor-General shall act
( on the recommendation of the Privy Council."”

Are the recommendations of these International bodies enforceable
(“~y in a Court of Law? To be euforceable there would have to be some Statutory
Provision which makes them enforceable. There are no Statutory Provisions
making the decisiocns of these International bodies enforceable in Jamajca.
If they are not enforceable in the Courts of the land a fortiori they are
aot binding on the Governor General in Privy Council.

Blackburn v. Attorney General [1971] 2 A.E.R. p. 1380 giwves support to tha
~\  above view:

¥Ihe Plaintiff brought two actions against the
o Attoruey General sgeking daclarations to the
<b i effect that on entry into the Common Market,

’ signature of the Treaty of Rome by Her Majesty's
governmaent would be in breach of the law becaugg
the government would thereby be surrendering in
part the sovereignty of the Crown in Parliament
for ever. No agreement had yet been reached to
sign the treaty but it was accepted by the court
that signature of the treaty would be irreversible
aud would limit the sowverciguty of the United
Kingdom. F¥Further it was assumed by the court that
cn signing the treaty wany regulations made by the
European Economic Cummunity wmould autumacically
become binding on the United Kingdom and that the
courts would have to follow decisions of the
Huropean Court in certain defined respects such as

C:’\ the construction of the treaty".

Lord Denning MR. said:

"Negotiations are still in progress for us to join
the Common Market. No agreement has been reached.
No treaty has been signed. ¢ is elementary that
these courts take no noticc of treaties as such.
We take no notice of treatics until they are
embodied in laws enacted by Pariiament, and then
only to the extent that Parlizment tells us".

The decision of these Intermetional bodies have no more than
persuasive EEfGét in Jamdica. The sought after declaration is therefore denied.

/
\_ 5. A declaration that the refusal of the Governor-General in Privy

Council to commute the sentence of death in the circumgtances

of the Pleintiff's case constitutes an unreasonable, arbitrary

and/or invalid exercise of the comnstitutional power and is an

unconstitutional denial of the Plaintiff’s right to a proper

consideration of his case,




The declaration sought invites the court to undertake a judicial
review of the Exercise of the Prerogative of Marcy by the Governor-General,
The question raised, by the declaration sought, is whether or not the
Exercise of the Prerogative of mercy can be the subject of Judicial Review.

Ur. varnete submitted that section 32 (6) of the Constitution which

"Any reference in this Constitution to the functions
of the Governor-General shall be construed as a
refervnce to his powers and duiies In exercise of
the executlve authority of Jamaica aud to any other
powers and duties conferred oy imposed on him as

Governor-General by or under this Constitution or
any other law"

wmakes it abundantly clear that the Privy council and the Governor-General and
the Governor General acting in the Privy Council arx: all part of the Ixecutive
Government of Jamaica and they ciercise executive powers by virtue of Comstitutional
grant of those powaers. Further section 32(4) of the Constitution which is an
exemptive provision probinits judicial review oaly as to whether or not the
Governor General has exercised his functions in accuvrdance with section 37 of
the Constitution.
The argument continues, that seccion 32 having expressly excluded from

Judicial Review whether or not the Governoy Ceneral has excrcised his functiouns
in accordance with the said section, then Judicial Heview of the c¢xercise of the
Prervgative 1s permissible in every other respecc. This proposition, says
Pr. Barnett, finds support in the well known rule of interprctation “Expressio
unius est cexclusio a2lterius®,
Bection 3z (4) states.

Pwhere the Goveruor-General is dirscted to exercise

any function in accordance with the recowinendation

or advice of, or with the coucurrence of, or after

consultation with, or on the representation of, any

person or authority, the yuestion whether he has so

exercisued that function shall not be enquired into

i any court”.
The opening words of section 32 (4) "Wherc the Governor-General is directed” prima
facie suggest that there are functions which the Governor—General exercisce free
«f any directions. He cxercises these functicns suo wmotu as the fountain of honour
and in the nowe of der Majesty. These functions have never been the subject of
Judicial Review, The ¥ramers of the Constituwion hove in thelr wisdom directed

thar certair functiono cxercisable by the € -varnor-General should bz exerciced




5

in accordance with certain provisions of the Constitution. Notwithstanding that
the Constitution has directed the manner in which those functions are to be
exercised the COnstituticn by secticon 32 (4) has exluded judicial Review in
respect of the exercise of these functions. In my view it cannot therefore be
successfully argued that the cexemptive provieions of section 32 (4) opens up te
Judicial Review the functione which are exerciscable by the Governor General suo
motu and which functions were never the subject of Judicial Review.

The approach suggested by Dr. Barnett saeoexs to place a very limited
interpretation on the word exercise. e sesks to ifmit the word exercise in
relation to whether or not the consultation was made or the recommendation or
advice received and acted upon or whethexr o not the required representation
was made,

The maxim "Expressio unius est exclusio alterius” has no place in the
interpretation of secticn 32 (4) of the Constitution VIS A VIS the functions which
are exerciseable outside of the Constitution namely the Common Law Prerogative.

On the question of the Royal Prerogative it was urged that since section
90 of the Constitution deals comprehensively with the Prerogative of Mercy and
Pardon the Common Law Frerogative was now supersecded by the Constitutional
rrovisions. There is no longer any residue of Prerogative Power in the Crown and
the (jueen. No person c¢ther than the Governor Genaevral in Privy Council, as set out
in the Constitution, has any executive authority in respect of the Frerogative of
Mercy and Pardon.

The Censtitutiorn created no new Prerogative., All the provisions of the
Constitution did wasz to sashrine the Common Law Prerogative. The character of the
Prerogative was not changed. It may be said that the Prerogative Powers were
enshrined in the Constitution abundante cautela, so that in an independent Jamaica
there could be no doubt as to who would be responsible for exercising the Frerogative.

In €.8.8.0. v ¥inister for {ivil Service [1985] 1 A.C. p. 374 (H,.L.(E))

Ehe Bousc of Lords explored extensively the whole question of Judicial Review of
Crown Prerogative power.

In thie casec the Miﬁister for Civil Sfcrvice made an order altering the
terms and conditions of service of workers at the Government Communications

Headquarters ("GCH4") who had the responsibility vo ensure the security of military
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and official communications and to provide the Government with signals intelli-
gence; they involved the handling of secret information vital to national security.
Since 1947 Staff employed at "GCHQ' were permitted to belong to national trade
unions cnd most had done so. There was a well established practice of consultation
between the official and trade union sides about important alterations in the terms
and conditions of service of the Staff, On 22nd December 1983 the Minister for the
Civil Service gave an imstruction, purportedly under article 4 of the Civii Service
Order in Council 1987 for the immediate variatlon of the terms and conditiomng of
service of the Staff with the effect that they would no longer be permitted to
belong to national trade unions. There was no consultation with the trade unions
prior to this decision. Action was commenced seeking Judicial Review of the
Ministzr's decision.
Glidwell J. granted a declaration that tha instruction of the Minister
was invalid. The Minister appealed and the Couwt of Appeal allowed the appeal
and gave the Unilong leave to appeal to the Housae of Lowvds.
Bloom~Cooper .0, for the urnions submittad inter alia
"In general terms, all prerogative powers are reviewable,
Some mey not hej the nature of the prerogative determines
whether they are or not. Where the sovereign has given
ingtructions to a specific Minister the court will say
that it will construe it as if it had teen statutory
("Any Minister would do but it makes the point stronger
if it is to a specific Minister) Something iike the death

penalty would be totally unreviewable in any circumstances.
(emphasis supplied)

By way of comment the submission deals primary with delegated authority.
Lord Frasger of Tully belton summarizing the submissions of Robert Alexander

$.C. for the Minister., said:
“This submission involves two propositions:

(1) That prerogative powers are discretiomary, that
is to say they may be exercised at the discretion
of the sovereign (acting on advice in acrordance
with moderr comstitutional practice) and the way
in which they are excrcised is not cpen o review
by the Courts;

(2) That &n instruction given in the exercis: of a
delegated power conferred by the soversign under
the prerogntive enjoys the samg Fromits Twng
review as 1f it weve itself a dirsct exer:ise of
prerogative power”.
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<; Y Lord Fraser dealing with the first of the two propositious said at p. 398.

"the first of these propositions is vouched by an
impressive array of authority .eecececsescccaoa
(;ﬂf He then continues:

As Dekeyser'’s case shows the courts will inquire
into whether a particular prerogative power exists
or not, and 1f it does exist, into its extent.

But once the existence and the extent of 2 power
are established to the satisfaction of the couzxt,
the ccurt camnot inguire into the propriety cf its
exercise. That is undoubtedly the position as laid
down in the authoritizs to which I have briefly
v referred and it is plainly reasonable in relation
( : to meny of the most important prerogative powers
which are concerned with control of the armed forces
and with foreign policy and with other matters which
are unsuitable for discussion or review in the law

(;;\ courts',

Unfortunately the noble and Lezarned Lord,

"Assumed, without deciding, that his first proposition
1s correct and that all powers exercised directly
under the prerogative are immune from challenge in
the courts".

Lord Scarman, at p. 407, treating the reviewability of the cxercise of the Royal

Prercgative said:

"I believe hat the law relating to Judicial Review

has now reached the ztage whcre it can be said with
SN confidence that if the subject matter in respect of
(‘ which prerogative power 1s exercised 1s justiciable
- that 1s to say 1f it 1s 2 matter upon which tlie court
can adjudicate the exercise of the power is subject
to review in accordance with the principles develcped
in respect of the review of the exercise of statutory
POWEE:.000s0aesaoasloday, therefore; the ccatrolling
factor in determining whether the exercige cf preroga-
tive power 1s subject to Judicial Review is not the
gource but is subject matter"

Lord Roskill whilst zccepting the existence of the right to challenge the
exercise of the prerogative power hy way of Judicial Keview saild at p. 419:

. "But I do not think that the right of chsllenge can

(' N be unqualified. It must, I think, depend upon the

N subject matter of the prerogative power which is
exercised. Many exzzaples were glven during the
argument of prercgative powers which as at present
advised I do not thirk could properly be nade subject
of Judicial Review. Prerogative powers such as those
relating to the wmaking of treaties, the defence of the
realm, the prercgative of mercy, the grant cf honours,
the dissolution of Yaxliament aund the appointwent of
Ministers as well as others are not, I think, susceptible
to Judicial Review because theilr nature and subject matter
are such as not to be amenable to the judicial process".
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I am confirvamed in the view that the Goveruor=General's exercise of his

discretion whether or not to commute the sentence of death imposed on a perscu

( Y convicted of murder is oot a macter which is justiciable. The nature and gubject
L 7

matter of the prerogative is such as not to be 2menable to the judicial process.

(:j\ LEGITTMATE wXPECTATIONS
| The pruposition was advanced that the exsrcise of the power of

commutation in the imstant case was subject o veviow, in that the conduct i
the executive raised 1n the Applicants a legitiumate cxpectation that the sentence
of death tmposed on cach of them would be comssuted., The conduct refoerred to
may be cumngrized as follows:

P

(kif 1. The docision to suspend execuctlon pending an investigation

intc the whele question oi the death penalty.

The recomacndations of the Fraser Repore.

\v///f
e
e

W
°

The utterances of Ministers ¢f Government oo the question
of the death peualty.

Lord Diplocwn, on the guestion of Judicisl Review, in €.5.8.U. v. Minister for

Civil bervice (supva) at p. 408 gsadd:

"lo qualify as o subject of Judicinl Review the decision wust

q 3 J -

have consequences which affect sone person {or body of persouns)
other tian the decision malier, altaough it may affect hin too.

It wmst affeci such other pevgcn either;

(\ﬂ; (a) by altering rights or cbligations of that person
which are enforceable by or agaiust him in private
law; or

{(b) by depriving hiw of some benefit or advantage which
cleher (1) he had in the past been permitted by the
decision maker to enjoy and wiich he can legitimately
cgpect o be permitted to comtinuce to do unitil there
has been communicated tu hilm some rational grounds
for withdrawing it on wuich he has been giving an
opportunity to commenty or {(ii) he has received
assurance from the decision maker will nut be with-
arcwn without giving him first an opportunity of
advancing reasons for centemiing that they should
not be withdrawn®.

k\\/f Lord Piplock labelled decisions which fall into ciass (b) as "legitinate expectation®.

Clearly category (a) does not apply in the instant case as the decision
by the Governor-General cemnot be said to alier any rights or obligations of the
Plaintiffs which are e¢ufcerceable by or against them in orivate law whether i Cummon

Luw or by Statute., Under Section S0 (1) of the Coustitution the Prerogative of mercy
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is not g matter of right but of induligence.

In respect of category (b) (i) it cannot be successfully contended that
the Governor General’s decision, not to exercise the prerogative of mercy in favour
of the Plaintiffs ic to deprive them of a benefit or advantage which they had been
permitted by him tc enjoy in the past and whizh they could legitimately expect to
be permitted to continua to do until there has been communicated to him some rational
grounds for withdrawing it on which he has been giving an opportunity tc corment.
Once the judicial process is exhausted the passage of time between the completion
of the judiclal process and the actual executisn does not gqualify as 2 benefit or
advantage. Secondly thews has never been any nractice of the Governor Geueral
communicating to a condemined person rational grounds as to why the sentence of
death is to be executed. Once the Privy Council has reviewed the case and has
advised the Goverumcr General it iz open to him to issue the warrant for execution.
Category (b) (i1) has no applicatiorn in the presznt case.

In A.C, of Honp Wong v Wg Yuen Shiu 11583] 2 A1l E. R. 346 at p. 350

Lord Fraser of Tully bLrlt-r opined:

"The expectstion may be based on some statement or

undertaking by ox on behalf of the public authority

which has t¢he duty of making the decision if the

authority has through its officers ncted in a way

that would make it unfrir or incorgistent with good

administraiion for him teo be denied guch an injury.”
The Plaintiffs have zlieged that the conduct of the Hxecutive has created in them
a legitimate expectation of commutatiorn. It muct be borne inm mind that the
discretion whether o7 not tc comwute a gentenca of death does not reside in Pariia-
ment. Parliament may legislate to abolish the death penalty. Ko pronouncements by
Ministers of Govermmeat can provide any bagis for saying that the Filaintiffs had a
legitimate expectation that the sentenmce cof death would be commuted.

For these reasons the declaration sought ocugnt to be dended.

6. An crder thut the sentence of deatih passed on the Plaintiffs be

comauted to 1life Lmprisonment.

The prerogativza of mercy resides ip the sovereipn., It is not justicilable.
Having ruled that the exercise of the prerogative is not amenable to judicial process.

The Court has no power to direct the fr~vernor Grmnmal hew €0 exereiro hie A4S -~neastsp,
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7. An Injunction against thie Seccond Respondent restraining the

(;ij axecution ¢f the Plaintiff,
To grant the injunciion prayad would be tantamount tc interfering with

the exercise of the Suvernor-General's discreti-u which is not subject to judieia

review. The injunciilon mest therefore be danied.



Fatterson, J.

Doth plaintiffs in these actions azllege that the provisions of S.17(1) and

£.2C(1) of the Comstitution of Jamalco ("the Constitution®) have benn, zre
boing and are likely to be contravened in relation to cach of therm, and
accordingly, they seek redress pursuant to 5.25(1) of the said Constitution.
Boch plaintiff wag corwicted on the 1%th Jenuwery. 1579 of the offence
of zurder, and sentenced io the mandatory penalty aunthorisedé by law, to
suficr death. Yhoy are nol complaining about the constitutionality of the
Geath penalty but cach contonds at the proposcd impesiticn ¢f such penalty

at this stage and in the cizcoumstances of hiu cose, and the validity of the

decision that he should in ihese eclircurwtences be subocted to the death
penalty, are in contraventicn of his constitution yighton.

Besically, they comtend that:  (a) "Cn a propoy interpretation of
the Constitatiocn, the dolay and the repeated issnes of donith warrants and

their withdrawals at o tieo woen the applicant: hed undorgere the agony of

impanding execution, cowplod with the bhope given fyoco time Lo time of

reprirve, constitute inhumen adirg trectments . and (b) "the rcofusal
o1 dhe Governor-Goreral in Frivy Council to commutco the sentonce of

deith is an unreasonablo

wxreds. of the constitution.d power within the

"Wedneshbury Principles” and/or hag been ervived at in broock of the principles
of natural Justice end the epplicents’ constitutional righits toe o foir and
rrener hearing™. ‘iherce is no comploint about the pro trizl delay in their

cascs but they do contona ot they have been denied o foir hearing within

& reasonable tima, and so i1 ig convindient to traee e histoery of events
siuce conviction up to the owesent tinc. The plointiffs’™ uvidence, to &
1
lorge extent, is uncontroverted.
G
Both plaintiffs were cinvicted and sentenceod o the 15th January,
157%.  ¥ach macde an applicotion to the Court of Appeni foxr lesve to zppeal.

Yhe applications were hoard oy the Court on divers doays brtween the 30th

Oopteadoer. 1980 and the 5th Ivo-urbey, 1960. oth applicetions wore refused.

The time lapsce betweun conviction and the rofuszl of leave to appeal is approxi-

mately 1 year and 11 nonths.



On the 5th December, 1280 the Court cf Appeal promised to put in

writing the reasons for refusing the applicotions, but thoso reasons were

not handed down until the 24th September, 1984. The lapse of time is about

3 yoars and 9 months. The plaintiffs contend that during that pericd and
Locause no written reasons had been delivercd Ly the Court of Eppeal as
vroaised, they werc unabic to "appeal further" to the Judicial Committec of
the Privy Council against couviction and sentence by rcason of which delay
they were deprived of theixr constitutional right tc o fair hearing withir

o roasoneble time.  Purthes, by reason of the delay and the consequontial

inability to pursue their snid agpeals they suffered "momtal anxicty, anguish

and torture® of bhaviag the sentenco of death hanging cver them.

Boel tdwerds, Esg., Q.C., Bric Frators Bsg., anad Miss D. Licghtbourne
repyescentod the pia,in‘&:i:fffﬁ ot the hearing of thalr agplicntions for leave
to eypeal, and by a2 joint lettor deted 7th January, 1983, #2¢russced to the

Hopistrar of the Court of

read, the plointiffs csked thet the necessary
vapoers e mode swvailallc o their attorneys-at-law so that whoenever they
wished to further Targument of Appeal® to the Privy Council of ¥England,

thoy would e able te do oo,

On the 30th Januvsry, 1981, the Recistrar of the Couri of Appeal replied

o the letter of Pratt znd Morgan, andd for completencss. 1 cucte the body
of that replyi=
¥ amoin rogedsot ol your roecont corros: ondance:, and hove since
syoken to youxr Sttornoy-at-low, Mr. Briec ¥rater, Hr. Froter adviscd

mc that he is ende

vouring to take your motter to the Privy Council
in ingland.
Enclosed plensce finc two copldes of Criminal ¥opms 177,
It arpears thet fior the next 3 years and 7 months, wo furthor steps werc

token by the jplaintiffs »r their attorneys-at-law towiords porfecting the

vetiticons for spocicl lesve o appeal to Her Majesty in Council.

Pratt madc o pilicotion to the Inter-fuowyicon Commissicn on

fuman Rights of the: Qrganisabion of Imericen Stotes, ("the Commission") on
the 12tbh June, 1981, 6 momths after his applicaticon for lesve to apyeal bhad

refused by the Ciurt of procel,  On the 17th Februery, 1983, the Commission

arplied to the Jamcican Govormment for a copy of the reenrd of proceedinggs,

baen



—

and it m supplied on the 15th July, 1983. fThe Commissicn, by note of
Gctobex 14, 1983, reoiterated its request for "the notes of the Appeal® ané
the Criminal Form 17 advising of the result of the appliceation to the Court
ct hppeal, was forwarded ~n the 6th Muarxch, 1984,

The Commission consicered Pratt's gpplicaticn and by Resoluticn dated
October 3, 1984, "declared thot thexe cexists no evidence of the alleged
vicletions of the imericsn Copventicon on Juman Rights as cloimed by the
plaeintiff *. The declaratior was communicotod to the (xvermment of Jamaica
and to Pratt. Morgan did not oyply bte the Comission.

vratt wrote anothesr Jotter to the Registyor of the Court of Appeal on
the 16th August 1984, requesting the Filing of the rensons for refusing

their applications for leave bto appeal. The lettexr was ye

cived by the
Registrar on the 16th Sceptembor, 1984 and the rezsons were handed down on

the Z246th Sceptember 1984, It ¢

M.P. ir London, on the 23zd Herch 1964, I gathor that this was an enquiry as

to his right to petition kcr Wajesty in Council, and accord

ingly, by letter
dGetoa 17th KMay, 1924, the necessery advice was (orwerdod. what is surprising
abrwt this, is that the attsrncys~at-low representing the plaintiffs seem

i have heen quite domnrut since the applicaticns for leave to appeal had
boen refused. It was not watil the 13th Lugust, 1985 that Horgan gave notice

ci bis intention o petition @0r special leeve to apponl o the Judicicl

Committee of the Privy Coameil and Pratt di@ likewise on the i2th March, 1986.

It gppears that the saic noticos werce servad on varicwes Governmeat cofficers

in ¥arch 1986, ond that the relovaat documents for prosesntoiicn o Her Majesty

in Council were forwarde” to the Loneon sclicitor abowt that time. Both
petitiong for spocial loave o wppeal were hegrd on the 17t July, 1986,
and dismissed.

The time lapsc batween thoe refusal of leave to : Court

of Appeal and the dismissz2t oFf the petitions to Her Mojesiy in Council for
special leave to appeal is alacst 6 yeoars, and between the cvendering of
the reasons for judgment and the Cismissal of the petiticns to Hor Madesty

in Council is epproximetely 1 yeer and 10 monihs

wars that Pratt alse wrote Mr. Michael Follon,



The plaintifis cxheusted their appellate remedion in so far as their

conviction nnd sentences ware concorned, with the diswei

P

of the petiticns

- special leave to eppwui Lo the Judicial Committec of the Privy Council.

tioth men then proccaeded to app

:21 to the Commissicn, the second
arpeal by Pratt to that body, but the first by Morgan. The evidence does
rol. disclose when it was thot the plaintiffs oppealed #c the Commissiorn,
and whaether or not tha Govermment had been netified f the appeals.

On June 30, 1887 the Commissicn decided that bhoth mon Lot “suffered & denia

>3

of justice during the Dexicd 1980 ~ 1984 vicletive of Article 5(2) of the

Zmericon Convention on Humoy W

*, ond the Comminsion reguosted <f the
Janclean Government: Prthot the orocuticn of Mossrs. Pratt and Morgan be
commavted for humanitarian roeusons.” The decisicor and roguest were communi-
cataed to the Govermsoat of Jumeles Ly a cable mossage on Jaly 7 follawed
by letior dated July 2, 1997.

It orpesrs thelZ by ocouamioations datod 28th daenunrxy. 1906 nnd 12th

March, 1987, eoch plaintiif ioealed to the Humon Righis Comdttee of the

Unitcd Nations Internstionsl Covenant on Civil and Politieal Rights ("the

»

Comsittee") and ocaiv, the svidence does not disclose whether or not the

Govermment had been notd - of thoge communications. Yo the cese of Earl
iratt, by intorim decision dotod 2ist July, 190F, the Comvittee roquested
the Govermpent to stay his exccution while thoy consideroed the question of
the admissibility of his crzmunication, and asked thet they bo grovided

witth: further informetirn., The information was supplicd on the 18th Hovember,

1986. In the case of Morgom, Ly interim decigion datod 24th March, 1946,

the Compittoo recuested tive Sovernment to stry his ewocutisn pending thoeir
finnl decision, and asked 1t Le provided with furtber informaticon. Tha
information was supplicide - : : )

The pleintiffs’ pctiticns for spocial leove o oy

1 to the Privy
Council heving beon Afsaissod wn the 17th July, 1986, the sentence of deeth
ragined to boe carried cet Ly the executive subject only to the excreisc

of the prercgative of morey 2y the Guoverncr-General asting on the recommenda—
ticn of the local Privy Councili. %he prerrgative oF mercy was aot exercised
in favour of the rleintiffs snd on the 13th February 1987 warrants were

issued for their cxecuticn ap ihe 24th February, 1907. & stay of exccuticn



was granted on the 23rd Fchruary, 1937, at the requoest of the plaintiffs?®
represcentatives. It was «fter the stay was granted that the Commission
copmunicated its decigicn o the exmccutive and its reguest that the sentence
of death “hbe commubed for bumanltarien rcasoos”.

L s.cond set of duoth warrants were issued on the 23r¢ February 1988,
for hoth men toe be exocouted on the 8th March, 1968 and agein, n stay was

cranted on the st March,. 1580 at the reguest of the Cogmittee contained in

o toedegrap doted 2d4th Yebruoary, 1908, The request we

% on the fact that
the Committeor wos, in eonsudtaotion with the Government . in the process of
cemngidering the admiss:
Opticnal Protocel to the Covenont.

The Commitice, by its decision of the 24th March, 1988, admitted the
communications of the plaintiffs and mode certnin reguaste of the Government,

inciuding & request not 1o corrvy cut the desth sentoncos o

&t its meeting on the 64 Lpril, 16089, the Committeo:s odophed its vicwsaftoer

congideration of the communications submitted by tho

vintiffs, acting ander
previgsions of the Optional Protocecl to the Internaticonal Covenant on Civil
¢ voliticndl Rights. In the Committec®s view, thoe frots disclesed viclations
of the Covenment in twe respocts, nemely:-~
= {a) Article 7, bocouge Mr. Pratt ond Mr. ¥orgon were not notified
of a stay «F axecuticon granted them on 23xd FPohruary 1987
until 4% minotes Lefore their scheduled crecution on 24th
Februaxy, 1997,

L) Lrticle 14, poxe.3(l) in conjancticn with pexn.%; because the

-

authors were oot triced withcut uncduc delay®,
The Committee expressed the viow that the pleintiffs werc cntitled to o

romedy for the viclations, ond that the rowedy should i,

in the particular

circunstonces, the compu o of their sentencos of doothe.
The views of the Compditoc wore eompunicated to the crecutive under

cover of & maxrandum dnted 7ih Bpril, 1969, but the cvidence dons net

disclose when it was roccdivoed. Towsver, @ third seot of warronis were
izsued ¢n the 2lst Fohranry. 1981 for the owxecution of the pleintiffs on

the 7th March. 1991, end it wag after the issuc of ihvse worronts that thesc

rzinst the plaintifis.
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proceedings were commonced. In the event, a further ctay of exccution was
granted the plaintiffs on the 6th March, 1991.

Sc it is againgt that bhackground that the plaintiffs are contending
that their constituticonal richts have been, #ve being and are likely to be
contravened, apd accordingly, thoy seek redress in the form of 2 commutation
of their sentences of deatdh to that of life impriscoment.

I do not think it nocessary for me to recount in my judgment the
argaments prosented Ly o unscel for the plaintiffs ond the dofendants which
have Leen so fully stoted in the judgments of my learned brothers. I have
reodt their dratt judogments and agrec with the conclusions arrzived at.
wowever, I will preocoo? o express my views on the soalicent parts of the
evidence an the nrguments.

Secticn 25(1) «f the Constituticn gives the Seprome Court original
juxisdiction tc hear and detormine applications from eny porsom whe alleges

that any of the fundomental rights and privileges

octed and guaranteed

te him by the Constituticn, has been, is being or is likcely to be contravenod,
and jower e give redross, in appropriote cases. TIx powers of redross ave
in broed teyms, and the juvisdicticon of tho court in this regard is net
circumscriberc,

The first issus thot I

111 consider is the complaint of the plaintiffs

that the rrovisicns of Sec.20{1) of the Constituti-n has Leen contravened.
Thet section provides rs Followso-

"Whepcevar cay ccerson is chargod with o
orimiunat oF : he shall, unless the
choxoo is be afforded o
fair hearino wichin 2 reesonoble timc

I om of the viow thast this fundemental right was rocognized by the
courts before Jumnico gained ity indopendence on 6th August, 1962, and that
the Constituticn conforrad ne now rvight or protectioe op the individual in
this regord. The courishave always con vigilant in cnouring thet cherges

arce heard with as little delav

as the system affords, and as Lord Toapleman

pointed cut in delivering the opinicn of the Beard in Dell v. Directer of

Ppblig_ProsquE}ons and mncther (19€5) 32 WIR 317 at 324:-
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. %.:.." the Courts of Jamaica would and
K\ ) cculd have insisted on getting a date
d for trial and then, if necessary
dismissing the charges for went of
prosecation,”
(\M; It is plain that in such cases, the dulsy that the Censtitution
protects and which the court secks to guard against is whet I shall refer
te as “pre-trial delay". The authorities referred to in the instant actions

are those in which thoe gquoestion of the effoct of delay in Lringing charges

te trial is considered; they o not consider “post-conviction delay™, i.e.

(;T' deley hetween conviction avd the time when the convicot czhaunsts all rights of
appesl. One pessible rooscn for this is thet the richt to o spoedy hearing
that is protected both prior ko and under the constitution relates to a
o perscn charged with o criminei cifonee, and that such protection Lecomes

otivse on convicticn., Pre-trial dolay is likely to rosult in grect injustice.
It militates againgt the innccent as well as the guilty; it mey wreok havec
upon the innccent, rat favour the quilty. Witnesscs for either the prosecution
or the defance may become unavailable for numerous reasoms, or the passage of
time may s¢ dim their semeyy ns to render their evidencs nugatory. These are
some of the reascns why tha Constitution, in my viow, continues to protect
S this right of the individual whe is cherced with a crimine) offence.
The presumpticn of innccence is another right in favoar of such a perscn
protected by £.26(5) of the Congtitution, and while it operates, the Crown
must toke 211 necessary stops to either withdraw the charge or to afferd a
hearing within a reascnable timce, a hearing that may result in o convicticn
<X an acguittal.
Whenever & persoa is convictud of & criminal cffence, it dces not
appesr te me that notwithstandine the conviction, he may still be referred
&h:§ to as a person who is chargoed with 2 criminal offence, an¢ thus be afforded
the protecticn of Sec.20(3) of the Comstitution. In other words, in consider-
ing the questicn of deiny % < not think that the provisions of 5.20(1)
shiule be construed in so wide o sense as to include the entire pericd fyom
fowmwrl aécusation of & crim: tc the exhausticn of all ap;ecls, or the implément

ing ¢f the sentence. o my vicow, the deloy that is redrcossable under the
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Constitution pust fall within the pre~trial pericd, and the redress would

ol

rwost likely be a dismisscel of the charge. The individual need not file o

writ or moticn to scek such redress. Any such question wnder the Constitution

»ey be taken at the triel of o charge. (See $.3 {iii) «f he Judicature
(Constitutionel Zedregs) Fules, 1963).

In the instaent cases, there are wo complaints of a pre-trial delay,
and for the reagons that i have stated; T hold that ‘tha Plaintiffs® claims
in this regerd must faill.

Rowever, the delay cowpleined of by the plaintifis stems frem the

Tact that the Court

el Ji¢ not deliver written roansons for refusing

thoir applicaticns for Soore o appeal until scme 3 yeers onc ¢ months after
the decisicns bad been proncuancod. It was argued thot boceuse of the delay,

the plaintiffs were wnnblc & Paproal further” scainst convicticon and sentence,

G consequently, they were Ceprived of thelr Constituiional rights to a
f2ir hearing within o rcasonable time. 1 shell asswee that S.20(1) of

th» Congtitution cught tx

o interyproted in itg widsst sense, and that

congequently, the individual can be said to bo c . with an offence

aftey conviction and wup o the time of the cerrying cet of his sentonce.
If that is so, ther thero was en inordinate delay in the "hearing of the

charges®, and the plaintiff

Constituticnal right to ¢ fair hesring within

o reascnable tine must Yo cxamined in thoet light.

In Eell v. birceioy :

‘ Public Prosecutions {swpyd} the Board, in

determining whethor the ¢

icont hed beon doprived ¢f his right ¢ a fair
hearing within 2 reoscons? o time, identified foor factoys which the court

should assess, nanely, {1} rhoe

ticn to Justify the delay, () the responsibility ~f the accused for assert-

ing his richts, and (&} peojuwiice to the accusedt. Those four conditions
fulfill the test in yroe-tricl delays, ut in my viow, such a test is not
altogether applicablic to rogteconviction delays.  In thae fivst place, a
convicted perscn mast indtiate proceedings if he wishes Lo appoel against
iz conviction and/or sentence, be it tv the Court «f igpcal in Jomdca or
to the Judiciol Committes of the Privy Council in Brglend. In the instant

canes, the plaintiffs did not celay in making theixr applicetions for leave

Lo appeal o the Court of Lypesl, pessilly because ~i the time limit for

i~

length o¢ +he delay, (2) the reasons given kythe jwosco

{
|
'1
1
|
|
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such appiicaticrs, and there is no complainant that the court delayed in
heering the applications and pronouncing its decision. The inexcusable
delay that the Court of Appeal is said to ke guilty of is the time it took
to put in writing the reasons for refusing leave to sppacl.

Yhe plaintiffs contend that because «f the deloy, they could not
Gppenl furthoer, and this issue must be considered. Dearing in mind that
the Court f Apueal gave its decisicon refusing leave to appoal on the Sth
Decepber, 1980, it secems o we that thercafter, it wos the responsibility
of the plaintiffs to assert their right Lo petition Her Majesty for special
leave to appecl to the Judicial Committec of the Privy Council, if they sc
desirved. There is no evidence that they ddd anything theat would lead the
Ceount of ippeal to beliove thot thoy intend to pctition for speciel leave.
On the contravy, what they did was tr write to the kegistrar of the Ceurt of

Appealcn the 7th Januery, 290 asking *to sct my case in a position s

whencver my attorney Mr. B

1 0. Bavwords wishes to further his argument of

aprcal to the Privy Council of Bngland, he con do s, (Bmpbasis added).

There is ne evidence thet the sttorney-at-law or citbor of the plaintifis
applied to the Crurt  F Ippoal for the weitien judgment oy any other document
necessary to accompany the etition, until Fratt medo & oeguest for the

written judgment iy lotter which rcached the eyistenr f the Court of

. en the 1éth Septaowibor, 1904, The writtern juicment was delivered

“n the 24th Sertemlor 1904, Despite this, Morgan did not give potice of

his intentirm to potition for special leave until svnciime in hugust, 14985

anc Prott in Moyxch, 1% Tt is wrthy of wte that thexre is no specific
time likit within which such poidticons must be filed, and it opjenrs that

the pleintiffs werce in po huxrey to & so.  In my view, the delaey of sone

six yeers in filing the poiviticns reste squarcly on the shoulders of the

rlzintiffs and prssilbly tedy legal wopresentatives. The plaintiffs set on
their vights, and acccxdingly, I find it quite untenshle that they should
now Le coppleiniog aboout thot dclay. I am guite uneble ©o discover aay
rules requlaticns or thor puthority that support the plaintiffs® conten-

ticn that & petition #7r special leove to appeal to Hor Majesty in Council

eruld not be lodged until the reascons for refusing the agplication for leave
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had Leer filed by the Court of appeal. Ceunsel for the plaintiffs did
not point the court to any such rules and regulations. I am of the view

that the judgment of the Court, {as contoined in Criminal Form 17 undor

Rule 62(F) of the Court of kppecl Rules) satisfies the particular require-
ments of the Judicial Committoe Rules 1957 relating to the pxactice and
procedure of petition for special leavk to appesl to Her Majesty in Council.

If the application for spocial leave to sypesi is granted. then and only

then would the appellaant e required to lodge the Recoxd of app

mast includc tho reascns Lor judgment of the judge or judges of the court

from which the a i eriszes. %hus o distinction must Le made between the

necessary docmments to Lo £iled in relation to a peotition for special

wave to appeal ond thoe kecoond of Apy

2l when leave Bo.appeal has been granted.

In the instoent caseg, the plaintiffs were refas leave to appeal
andt their petitions for speciol lesve te & pesl toe the Privy Council werc

alsc digmissod. It secms thet the delay in iiling thae ressons for judgment
Aid not predudice the piaintiffs and I so hold.

The prejudice that orn individual mey suffer as a result of a pre—trial
celoy is cbscent frow o post-convicticon Zelay o o groat evtent. It is true
that & convicted wen whe is ingisting ¢n hiz innoccenco would be moest anxious
¢ have his final appeal eonsidered with the least possible delay and that
he would be prejudiced i¥ i had te rewain in custody az 2 convict for on
wnrensonzily bong time through no femlt of his cwre. 3t is equally true
el 2 wen with only 2 slie chance of success wey not o anxious to assert

nis right oF aypeal, ol ovesoguently, the delay s

y et rrojedice him din

any regyoect. I hold that in o postwconviction situntion, the individual

mast Ilcad some evidence in prood of proejudice, dircerdy or infercntially.
In the instant case, thore is no such evidence or ewidoncs from which
jredudice can re inforrod.

It ir for the Icvegoing veasong thot I heldd et the | laintiffs
nowe Failled te setisfy we, n & balanee of probekilitico that their

comstituticnel right to @ 71dry hearing within e reasuvnaile time, protected

Iy Sec, 20{1) «f the Congtitwticnshes een or is Loing contravened.



I turn now te what I oousider to e the sain coniention of the

pieintiffs, They relate to See.l7 of the Ceonstitution, which reads as

foellowe ;-

"7~ (1) No person shoil be subjected to torture
or to inhuran or degrading panishment or
cther treaitment.

(2) Nothing eontnined in or done under the
authwxrity of any law shali be held to
be inconsistont with or in contravention
of this sccetinn o the extent thait thoe
law in question authorisces the infliction
of any Jdescriction of ponishment which
ive damalcs immediately before

was lewfual 3
the oppcintoed day.”

Dr. Larnott subadoted thot "in the state of the evidence, it is

cloar that on the thres cceeasicns thel warrants wero issucd for the gpplicants?

exccution, thoy were plsced in the condemned cclls, that is, the secticon

rascrved foxr persons o

cot o be oxcouted, and only removed within a

pxoximnte time of the schoduied

oxecuticn®., fe forther submittoed thet it

iz the uncontrovertoed ovidoncee "that b»w roeascn Cf

{a) long dolays arisinog from ne fault of the appiiceonts or ony

Cajy,

insuperahle o

inistration or legel probloame;

{1} the latoe crymunics

icn of the grant of stay of oxecution and/nr
their having Lo onccunter on ropeate’ occosicwnys irminent cxecution;
() the tontolizing insinuation by officinls of hope and its withdrawnl:

couseC ther coute sulforing, altered the choarsctor of thwe treotment which

the: reascnalle contoenplat

o ofF the low pormitied for porsons vnder sontence

S

of death, o rendored the imposition of the death ponalty in the ;articular

4

2, cruel and inhuman tros

st =nd thexrcfore o

contravention of the Comstituticn,”

by. Daly in bis suoaiscions, scught to elaly o o the forcegeing
submissions Ly polinting o opecific bits of eovidencot which be said constituted
inhman and degrading trontmont.  He roeferred to the

wwidence relating to

the dissuc ©F the vari us worronts when appeals were jenmiing befove the

Commissicn and/or the Commitied, and after roguests bed heon made for stoy

of cwecution. He referrved o the stoy of excouticn granted on the Z3rxd

PR

Druery, 1987, and arcued ithaet the plainvifiis weve w n informed of the




v 30w

stay until 4% minutes rofors the appointed time for their execution on
the following doy, although the authorities knew from the dav bhefere.
I have already crpwesse” my views on the guestion ~ i the delay, and

I noed not repeat myseli. However, the plaintifis cre here contending that

the delay ir carrying out the sentences of the court et ing over the pericd

froan conviction to now, favcunts to inhaean and degrad

- treatmoent,; and
thercfore is in contraventicon «f thoe Constitution.

The leading cars din this rogexd is

s w. httorney General

of Jamaica and apvthex {2 3 11 B 4069, The hoeadrots to that case roads

in rort:-

“The cppellants contend that thoe prolongoed
Aelay in fhe execoution of their sentencos,
which waos svostintially due to factors
outside their ¢ -l had cnused them
sustained montel anguish, thercby
rendoring the panislmont inhumon ond
degrading.  ihe Crown erntonded thot,
althcugh e loyes the actual sentences
wore authy risoes by the pre-existing
lav, dmmedicotely before the Constitution
came into foroe and thexcioro fell within
S$.17(2) .4 thoe Coastitvbion.” ...

"Held (Jond Scoarwm and Loyd Srichtmen dlissoniing) -
Z ponishment £:11 within the excepticn oonbained
in 5.17(2) «f the Constituticn if it satisfied
throo rolated concitions, nemcly (@) thod it
was Qone Ly thoe authority of low, () that it
involved the iaflicticn «f punishment which
was authorised bw that law and wos lawful
in Jemeice izswdiatoly bhefore the coming
into #orece rf the Constituticon on & hug
1962, and {¢) thot it did not exceod ip
xtont the deseripticon of the punishment
a0 authorized. In regard o o delayed
oxecution whict setiefied Ui first owe
conditions the test o be applied wag
whother, i the same description of pondghe
rent hod hoeea intflicted in the some
circumstonees Heforoe ¢ August 1962, that
Tunishng e benr authorised
by law. Sineo o legality of o dolayed
cxecution of a gentence lawiully imosed
unQer 5.3(1) «F the 18C4 Act could not
have Loon questicned before 6 Augnst 19562,
the cGelay could. afford no groundc for holding
the excoution to o in controventicn of

§.17(1). Acecrdingly, tho o 1s woulddt b

; fo{sow T.A72 5 to 1.473 <, pest) L ©

Dr. Barnctt, in o careful analvsis of the judoment, swbmitted that

"the retic of the mad zity decigion is to boe fuund in the three conditions

s38C¢ relotod

which were enunciated in the judguaent at (p.472 & 473.%

coenCitions sta

in the hoadnote axwve. Continuing his submissions,
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be said "the reascning then pxoceeded on a tewtual interrretation of that

laxsphrase of £.17 which is culirely deficient in that it omits the words

5

"or cther freatment", which is a clear distincti:n laid down by the Constitu~

tion., (2}, it procezds oo the basis that prior to Indepondence, there could
L no legel chalilonge to deloyed execution. Therefeoxe, after Independence,
therve can be o such challengo and thoerofore ignored the fundemental difference
which the 1ill of Rightsn jaurcduced inte Jomaice law Ly ¢iving the court a
»ower cf judicial reviow over cxecutive ncts which controwvoens the fundemental
rights vrovisions, and the faet thet there arc wmany sitwaticns in which, pricr
te independence, therc would e no right to challenge executive or legisla-
tive or judicial action; wt post independence, the Constitution has given
such a right and confoerred on the courty o jurisCicticn o grent redress.®

He drew o distinction hotweon "punisitgrent® and "cihor troatwent" roenticned

in §.17(1). PFinally, he submitted thet "in the face of the prowerful reascning
by the minority judgmont, the majority decision can x ~sily distinquished
cn the graund thet whet was hitherto regardod as ungrecedented has in fact
cecuryed in the .astant cose, in thet the delay bes bxwen incrdinotely long;
that 2 substantiy part of the delay has been due to we fault or cenduct

i the applicont, that yrrt of the delay hos been duc to incxcusable foult

of the crgans of state and that clear circumstances existod on which the

#mprlicants Lased a reasonable hope oof reprieve from the sentence of death.
Mony of these facltors woere wot present in the Riley coose either ot all or

te the sene extent.”

The pericad i swowhich the 1laintiffs contond should he token into

secount is the entive [wrind fren the date of the sentence up to the hearing
¥ these actiuns, o totad f 312 vears and 3 months. s T bave already
pointed cut, the period Paiween sentonce and the fipal decision of Her

Majesty in Council cdismissing the applications for specind leave to appeal,

smounts to seven vears apd six menths, and that Quring that time, the laintiffs

rlicaticons to the Court «f zp7ecl and to the

were cither pursuing thedr o
Judicinl Committoe of the Privy Council, ox applying to the Commission.

Certainly, cny delay oceasicned during that pericd coannot be said to be
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atrributakle to the exccutive in any way.

Within days of tha decision ot the Irivy Council, the Committee, by
interim decision dated 2ist Jwuly, 1996, reaquesteé the Government of Jamaica
o stay the sentences of the court pending the considerotion of communications
from both men. 1 bave alreody otated the voricus times thoreafter that
whyrranty wore issued and stoved at the roguest of the plaintiffs, and

hocouse of their variocus oo

nicotions to the Commissicn ond the Coamitteo.
Aomin, L owm of the view thet ony delay cccesirmed doring thet roricd is

not attributoeble o the exe

mrive. Indeed, when the tiss became ripe, the
executive acted with commendable alacyity in its sceversl attempts to corry
ot the sontonces of the court, only to have their ottempts thwarted b

Ihe relentless effcrts i he pleintiffs to secare 1w

¥ nentonces.

The: submissiong of Dr. Garnctt arce attractive indees; lut in wmy view,
thay are not opplicable o the facts of the present cose. T conaider mysclf
foand by the cpinjon of the Boar? ir kiley's case (supya) | s aptly expressed
in the speech of Lord Lridge of Harwich when he said (ab pp. 471 & 472:-

*Phair Jordshi

v& Fully accepts that

3 exceeticon of a Jdeath
scntence, oxrocialiy delay for which
the condomned win is himself in no way
respensilic. mast he an importont
factor o e fak ints account in
Geelding wpethor Lo excreisce the pro-
rigetive ~F mexey. but it is mot forx
this 1 sarp the function
allcecated ty 594G the Comstitution
te the Guvernor-Genoral acting on the
recommenditicy <y the Privy Council

of Jamades,®

and at p.4Y3 -
" ..., Whatoeve sons for, or length
wE, deloy in executing A sentence of
deatdy dawemalls sed, the dolay can

af ! crouns for hoelding the cxecw
tion o e & contravention of S.17(1) .F

ficcordingly, elthraoh I respect thedissemting ~piuicn in Riley's
cesc, T find thet on o true constructicon of 5.17(1) of the Constitution,
the plaiatiffs’clains for redress, baseC on delay, must fail.

The plaintiffs ‘elninms under S.17(1) arc not basud on aolay alone;

they contend that they were subvincted €t other kinds of inbuman and degradingt
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ireatment. There is cevidence coming from the plaintiffr o the effect
that the executive kept them confined to the condemned celils for a considerable
time aftcr they had been grapied the first stay of exccuticn, and up to 45

minutes before the appointed time for thelr exccution. The defendants deny

that to be so, and say thot within ~ short time of Ywing actified of the

n

stay, and at least thirteen hours before the tive appeipnted for their cxecu-

ticm, the j

aintiffs word: renoved fremihe condermed colls. I accept the
evidence of the deferdnnts in this regard and find thet the plaintiffs were
infoamed of the stay »f oxecuticn and remowvod from the condoaned cells
within & reascpablc time of the grant of the stey.

The pleintifis arc ant crmplaining alout bheing kept unnecessarily
long in the condemned coils after the grant of stay on the other two occasions
on which death wayrants were issued, but they contend tnat by placing them
in those cells and romoving them repeatedly after prior regquests from the
Cummuittec and the Coemission for a stay of erxccution, crused thom unduc
caguish and constituted inbnmon ond degrading trcatment.

It is undorstendalle that the knowledge of impending exccution muast
cagse im most condemned men gront feolings of anguish swd grief, despita
the offorcts of the pastors ond others whe scek to erunfort them. The anguish
will increose as the tim: irr oxecution draws nearoy #nd nearer. 1 agree
that if a reprieve or & sty o7 excoution of the deatd penalty is granted
and thoet foot is withhelo dron 2 condomned wman for on unreascnable length

of time alfter the qron®, then that may e considerord

amoant o inhuman
puanishment or troctiment cn the reet of the executive . 36 wmoy couse tho
concemne’ man to suffer caguich and grict to a creeior Jegree and. intensity
cver o lengsr pericd than was neccssary. but the fact that o sty has becn
granted does nct, in my view, hy itsclf, cispell il kinds of anguish and
grief. A stay has the effect of removing fxem the condemnec man's mind the
rrecise time fixed for hic oxecution, it canneot and does not remeve the
xnowledge of impencing deatn., If it rodgses hope fox o reprieve or commutation
of the scntence of denth, thoen such hope is self-induced ond the executive

comnct in those circumztoences, be bloameworthy. A steay thob comes about at




the instance of the condermad man cannot enurc to his berefit. Once the
appellate processes heve heen exhausted, then in my view, only the exercise
of the prerogative of mercey in favour of the conderned man can remove from
his mind the knowledge of impencing desth and the natural resultant crief
and anguish contained in the punishment:. Such grief and anguish cannct be
considered to be inhumar and degyrading treatment. Anguish and grief and
voevhops mental anxiety are, in wmy view, inextricably tied up with the
sertence of death. It is noi pronounced as e part of the sontence, but the
ne follows the cother as the night the day - it is o vatural ronction to the
sentence of death, and is nothing new. 1f the distincticrn is drawn between
"runishiment® and "trectmaont™? then certainly, the anguish and gricf thet
foitlows the sentence must i cunsidered as part of the purdslment and not
ag treatment meted out Ly the executive. That heing oo, it could not be
saild te be outside the oxemgpition contained in 8.17(2) cof the Constitaoticn,
In the instant ceges, the plaintiffs wmadc representaticns to the
international bedies whe in turn, requested stays on thaeir behalf, and those
stavs were oranted by the czocutive. I find that on o balanee of probabilities,

the Jact of the grant of the stay on each cccasion wags communicated to the

b

rledintiffs within a »

sopabla tine, and further, that the steys come about

i

on the arplications of the piaintifis and any hope thoy wny have brought

were solf-induced. In the event, the plaintiffs have failod to satisfy me

thet in this reqord, thoey wers subvjectec o inhuman anc doegrading treatment,

ond that their constituti. L righte hove heen, are boing or are likely to
be contravenedd,

The pleintiffs coniend that they wore lod rwvascnably to believe
and legitimately to expuct that they would not be subrjocted to the
death jenalty, and this sxcse “from the pronouncements of the excoutive;
the circumstances of tha deley; the noture of the internoticnal cbligations;
the decisicons and recommendetions of the internaticonsal humon rights bodics,
whose reviow f the matter i executive government hed accepted as part of
the state's obligations wader the International Covennnts.” They seek a declera-
ticn that if the death penelty is carried out in the circuastences, they
will Le subsjected te inbwaon and deyredineg punishment snd treatment.

The axguments in this rogaed were based on the evidenen surrounding the



of Civil Scrvice Unicns and Others v. Minister for the Ci

issuance of the first death warrants after eight years and cne month had
elajsed since sentence, and after a reguest for the stex by the Commitiee;
the late notification of the stay of execution granted in respect of the
s2ic¢ warrants; the issuonce of the sccond death warronts despite the recommen-
dations of the Commissicn that the sentences of death e cormmuted; the issuance
of the third death warranis not withstanding the rocommendation of the
Committee that the death suntences be commuted; the “do facte" suspension
of the death penalty for almost twe years since March 1949, and the Government's
raview an@ coificial stetonent: made during that peyicd which woulé place
the plaintirfy within 2 coategory of condemned men whose death sentences
world Lo cormmputed.

The views that I have already expressed on the offect thet delay has

e the death ponaliy are applicable to this issue and I pood

not repat them.

The "pronouncements b the ouecutive® arxce gleaned from o nusber of newspoper
roports of (a) statemcents mede by the HMinister of Justice, (L) the Government®s
conpgideraticn of thoe deatch peralty, (¢) statements mede by the Governor--Genernl's
Sceyetery in his capacity as Seerctary of the Privy Council. I do not deem

it neccssary to quote frow thosce proncuncements.  Suifice it to say that in

my Judgment, the reports couldd not and did not state ooy poliey decided upon

by the Governvient with e

poct to the aboliticon of the desth penalty or the
cupmutaticn therecf, nwr 440 they state any amendmopt i the law in that
rogarc, I find it impossible . aecept Mr. Daly's swmissicon that these
"statemcots and Lheir effect was to create in the minds of the applicents
thic reascnedle belief and legitinato expr ctotion thot the decision of the
United Botions Puman Righis Cormittee that their rights hod lsaen viclated

and. the recommendetion thot thoeir sontonces be cormvbas

woulad be respected

and wEfected by the excoutive.™ The guestion of "reosomeble bhelief and
legitimate expectaticn® Jocs not appear to Le relevant in this context.
I accept the view that these phrases dencte 2 principle that is now firmly

entrenched in our afministro

> law. The speech or Tord Reskill makes

wil Service

{1965) 1 A.C. 1».375 =% 415
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"The rarticular manifestation of the duty
to act fairly which is presently involved
in that yart of the recont evolution of cur
administrative loaw which may enakle an
aggrieved party to evoke Judicizl review
if he can show that he had "a reascnable
cxpoctatica™ of some occurrence or acticn
preceding the docision complained of and
that th=i "ressonzhlo expectation” was
not in the cvent fulfilled.

*The intyciuction of the phrasce "rocsonchile
expectat “intc this bwanch of cur adminis -
trative 3 WRrs 0 owe 1ts origin to Loxd
Denning W in Schmidt v. Secretary of Stato
for Hopw. i {1962] 2 Ch. 149, 17¢ (when
he uscd - pheraee "logitimate expoctation™) .
Its judicicl evolution is traced in tho
cpinicn of the sudicial Committec delivored
Ly my nollo o leorned friend, Goxd Frosocr
cf Pullvhelton, in Attorney Gencral of
Hong Kong v. #G Yucen Shia [1983] 2 h.C. 629,
536-630.  Thouch the twn phrasoes can, 1
think, onow Ly fe treated o synonymoews
oy the rewgons there ¢iven by my noblo
and learncd friomd, I prefer the usce of the
adjective neble® which vos genernlly
used. The principle moy now he said to le
firmmly cntrenched in this Lranch of the 1aw.
is the coscn chow, the principle is closely
coaneeoted with a2 right to Lo heard.®
Such an cypectoticon mey take many forms.

One may Le an erpectaticn of prior consulte-
tion. DMnothor may be an expectation of

Laeing allowed Lime to moke representoti: as
expecirlly whors the aggrieved party is

gecklng @0 persuado an cuthority to depart

frrm a lawfally cstablished policy odoptad

in connection with the exercvise of a

particuleyr wor because of some suggesied
exceptional ronsons justifying such a caparture.”

534

This ;wincirle scons Y arise where the. eonsideration
is forused on the court’s jurisdiction to review exceutive acticn in certain
ciises where it could o said that the executive or othor public authority
hal pot acted fairly. a0 Lord Frascr of Tullyiclton pointed out in his
speoch in the saic C.C.8.U. case (supra) at 40L:-

"put oven whoere a porscn claiwming some
rencfit oy priviloge has noe lecal right
to it as @ motter of privete lew, he
may have jitimate expect tion of
reeziving the benefit or privilege, and,
if s, the courie will jrotect his expocs
tation by Juiicicl review as a mattox
cf putlic law. ........... Logitinmate,
or reascnaitle orpectation may arise
either fr'm su cxpress promise civen

cn beheldf of o public suthcrity or from
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the existence «f a regulaxy practice
which the cloimant can reascnably
expect to continoe.®
In the instent casce, the plaintiffs arc not contending that their
jcgitimate expectaticns of commutation of the death ponaity arcse either

from an express promisc or from o regular practice. Hr. Daly in a summary

<Ef his swmissions on this point had this to says-

, ings before the United Nations
Carmittee in which the Jamaica Government
fully perticipated and the Committee’s
favourabic deciszions created in the agppli-
rimate cxpectotion that the
execuetive auvthority, the Covermment of Jamaica,
would honcux its obligations in Internaticonal

naw. ™

I have referred to two relevant human rvights organizations which
admitted comunicaticns from the plaintiffs and exproessed thuelr views

cul of treaties to

and. reccamendaticns. Fhes: crganisations wers ik
which Janaica is @ party, am! they arxes-

(1) The Intos-ix

arican Cosmission on Human Riches of the Orgenizaticn

cf mmericon Ctates.

() The Humen Rights Compittec of the Uniter ¥atirns Inlernmaticnal

Covenent vin Civil and Politicoal Rights end the Optional Protocold

theroundo

The making of n trenty is an exccoutive act,; while the porformance

cf its obligoaticas, if fhoey cntaill 2lteraticn of ewisting domestic laws,

&

cquires legislative ootion., D treaty dess not have vhe force of law.

@ Attorney Goeneral for Canada ve Attorney Gencrai for Ontario (v.c.) [1937]
h.C. 326,

r. bBornett submittel thy

*{1) Jeoedea, o o neaber of the Internaticunal
Cammunity, has cccepted international
treaty ob:ligotions relating, inter alis,
te the imposition of the death penaliy.

(2) the burden and yrinciple of the treaty
rrovisiorn is thet the decth penalty sdwould
I strictly Uinited and given neo furthor
wxtension by the member strte in the arca
cxr miswmery of its applicaticn,

{(3) The: Government hios undertaken an cblicetion,
by wirtue of those yrovisions, to give tc



conclemned priscners a right to apply
for clemency andd commutation of their
sentences, and impliedly to have their
applications fairly considercd.

(4) The State has alsc undertaken the intor-
naticnal obligation to ensure that no person
is subjected to cruel or inhuman treatment,
and this is a national cobligation applying
tc all the constitutional organs of the
state. Ii, thercsfore, the circumstances
are such thet the imposition of the death
penelty would involve cruel or inhumen
treotment, it is the obligeticn of those
responsible cryems of state to avoid the
conflict with the internaticnal cbliga-
tions.

(5) The: Privy Council, as part of the excecutive
authority of Jomaica, hag & duty, in the
oxercise «f its ccnstitutional powers, to
have regord to those internaticonal
chligatiing ag well as the constitutional
previsicns oontawned in Cap. ITII ¢f the
Constitution.

(©) I the instant cases, thore were legitimaie
cxpectations (wising from the proncunce-
nents of the cxeoutive, the circumstonco
of the delay, the nature of the intex-
noticnal chbligaticns, the decisicons ond
reccmmendations «f the Inter-American
hunen rights rdies whose veview of the
wmatter the executive government had
accepted o8 part f the states ~bliga~
tiovns under the internaticnal covenant.

(7) In the circwsstoences, the failure of the
Privy Council to respond positively to
the recommendations of the tw intoer-
naticnal fodics, including delaying the
issuc of the third werrant for noarly
twe years after the sccond of thogoe
deelgions, coastitute an unrceascnab:le
cxrerecise of its constituticnal power
and & breach of thoe rrinciples which
arce cutlined aiovel®

The evidenco discl~ses that reports of the viows and recommcndations

it

of the Committee and the Coommission werce transmittod to the executive shortly

after e plaintiffs® cosmunications were determined. It is alse the ovidence
that on twe occasions o stay of exccuti-m had leen gromted jpending the final
Cetermination of the gosaunicstions, and that death warecents were issucd
after the reports werc reccived Ly the cxecutive. fhs incscapable inference,
in my view, is thot thu Privy Council, lefore making its recommendation to

the Govornor-General on the wxercise f the prercgntive of mercy, had in its



ipurvicw the reports of the internptional humen rights todies and gave

them due consideration, but neverthceless did not accede to the rccommencations
contained therein. The Frivy Council is not bound te act on any such recommenda-
ticng; the provisions of the treaty do net so provide, znd it seems ludicrous

to bolieve that a recomendation made under a treaty coald have the force

of being binding on the stete to the oxtent of altoering ox suspencing the
provisicns of the stata’s law.

Sccticn 90 of the Constitution cmpowers th Soverncr-General to
cxercise the prorogative f morey, "in Hor Majesty's name and on Her
¥ajesty's Fehali™,  The Sovernor-Cencral is obligated to exercisce this
wewer in accordance with the recommendation of the Privy Council. Sec.32(4)
of the Cunstitutirr;n spociiicnily provides that "the guesticn whether he
han so exercised that functive shall pot He enquirec intc in eny court,”

Lr. bDarnctt argui«i thmt the Constitution mokes it clear that tho
Frivy Council, and the Soverncr-General or the Gowvornor-tGonoral acting
in rivy Council, are =l ports of the exceutive government of Jemailca, and
thuy ezercise executive powers by virtue of the constitutional grant of
thege powers. Ee furthor srgued that the exemptive provioicn contained in
$.32(4) of the Constitutivn prevents a judicial roview of the reccmmendaticn
or adviscry process with specific refercones to thoe questicus only of whether

the relovant aivice or recowmaondation was in.  He said that the very

vision

mokos it clear that, ayaxt DOorr the limitation, the power of judicial review

of these cxccoutive powers cre not ezcluded by the Cranstituticn.  He ecntendd
thet $.32{4) of the Constitution only Llimits judicicl roview in one
rticuloxr aspect, bui even it vhere wos ambdguity, the principle would

e that the 2rovision ic €0 (¢ construed strictly so ag not to curtail the
jurigdictioncf the court. it is his contenticn thet thoe Crnstivuticn is

o controlling inctroment of 2351 the crgang e functionaries cporating

uncer it; nd the power i the court to roview their czoraisce or constitu-
tionzl powers oranted thom, must therefore e presgumad.  The constitutional

provisions cuntained

$.90 ~f the Coustituticn has syperseded the preroga-
tive at common Jow in thet ficld, and thore is ne resicws i prerogotivoe

powers in the Crown and thoe Guoeen, s¢ bo eroued.
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He submitted thit:-

"The Privy Council; in the exercisc of thce coustitutional and executive
power to decide on the qguestion of commutation of sentencos wust:

(1) confoms with Whe Wednesbury principles «f recsonablencss g

(2) give cue welight to all relevant considerrz!:jnﬁs;

(3) conform with the roleus of natwral justice.

Furthemmcre, the right of the court to excreise the power of judicial
roview applicd to the oxocwtive power of commutation in tho instant case,
because the conduct of the oxocutive raised in the opplicants a legitimate
erpoctation thit the donth sentence would Do copmuted in their casces.”

The jurisdicticn «f the oourt to review for defects the actions of

statutory decisicn making L

Lies is well established. The c.urt will act
within the "Wecdnesbury principrles™ in investigating such 2 body:

*with a view to sceing whether it hes
taken intce occount motters which it
cucht not o take into account, or,
conversely, has refused to teke inte
account or neglected to take into
account matiters which it cught to take
intc aceount.®

(Zissc

? Provincial Picture Houses Gimdted v. Wednoesbury

Cory. {19471 2 ALL ER 680 at 685)

Her Majesty the fucen f England is the Queen of Jamaica. The
Covermsr-General is fHer Hojosiy's represcntative in deomadica, @znd the CQueen's
srirogative powers hove not Leon supersedoesd by the Constitutional powers
of the Governcr-Genercl. The functicns that are exercisable Ly the Governcor-

Genaral under the Constitution seom to il into those b

ard categorics,
(1) those in which he acte in hig discretion;
(2) those in whick he acts in accordance with advice or on recammendn-
ticn cr a"ftér eonsultation cr on yeprescentation;
(3) these in which he oets in Her Majesty®s neawe and on Her
Majesty®s fwhalf, whether cn advice, recomendnticn or not.
Exomples of the third category of functioms listed ~love are essonts
te Bills (Bec.60(1), and the exercise of the prerogative of mercy (Sec.90(1).
At common law, the escreise of the royal prexcgative of mercy in
copital sentences has nower been subjected to roview by the ¢ ourisy it is

not subjected to prior suthority of Parliement. The ccurts will inquire



as to vhether a prerogative power exists, and the exitent of such power, but
the court has ne jurisdiction to gquestion the munner i its exercisc.
I agrec that it iz trite law that where a common low pruxogative power has

been cnacted iwto o statoy

then the pyerogative power ot common law is

suspended, and the Crowr must proceed under the statutcory powers.

soterney-General v, UcKoyscr®s Royal Hotel Limited, [1920] n.C.508

Lr. Larnett orgued ond T oagreo that $.90 of the Consiitution has enacted
all the common law prorogative powers of amercy, and has thorefore suspended

g okt

comaon law prerogabive ¥

¢ so they arc mwow

wroevisions of the Constitstion. Her Majesty has deloy
of the powers to the Governor-General, but has made it quite clear that the

Governor-Gencral's exercise f such powers must be "in Her Mojesty's name

and on Bey iajesty’s bxchalf®, Generally speaking, the exercise of the

yrercgative f merey oypcars o bhe, in my view, no differeat after independenco

thian what it was at comson law, pricr to independencs. Lord Dixdock, in his:

spoech in De¥reitas v. Benny [1975] 27 WIR 318, pointed cut the conmen law

rosition whan he said, (ot 32Z2) -

“ht common low this has alwaves becn a
matter which lioes sclely in thoe
discretion ¢f the sovereign, who by
constituticnal ornveniones CXercises
it in vespoct of Bnglaml on the
asdwice of e me Scerctary to whop
Her Mojesty Jdelcegntes bor discretion.
Korecy is not the swject of legal
rights, It roging where legal rights
end. I convieted porsen has ne legal
icht even ¢ bewo his case considexred

Ly the Pome Secrotary in connection

with the cf the prerogative

of mercy. Ju tencering his advice

to the gowverelign, the Home Scecretary

ig dedng ifiing thot is often

cocrewnlar of o garely
quasi-judiciald fuoncticr., While
cipital punishmont was still &

icwful yonalty o morder in England

it wos the prxactice of the Hame Secretary

in overy copital case to call for a

report oF ho frewm the twinl judge

and for such oth: information from
such «thoer s urces as he thought may
help hiw to make v his mind os to tho
advice thot be wowld tender to the
swwereign an the rerticular casc.

Yt it nover wie tho practice for the

judga®s wugort or any cther infomatiosn

obtaine’ Iy the ¥ome Secretary to be

-




K j disclosed to the condemhed person or
his legal representative.™

Thesé coemmeon law jrovisicns are contained in $.90 and 85.91 of the
\_/ Coustituticon. The Governcr-General exercises his powers on the reecommendaticon
¢t the Privy Council, ar cxcentive bedy provided for by the Constitution.
In the casc of a person septuvced to death, the Privy Council takes into
account "a written report of the case fram the trial judge, together with
such other informaticn dexived from the record of the case or elsewherc®
<;”3 wvhan making 2 recommendiaticn to the Governor-Gencral. Xoxd Diplock, in
his speech in the Dofreitos cese, (suera) made it quive clear that the
censtituticnal yprovision Feerves to emphasise the jorscnel neture of the
Gigscreticn® exercised Ly Une Privy Counciil in tendering its recamendation.
The tendering of the recomaendaticon by the Frivy Couacil in the casc
off persons condemncd to denth is not depondent on any application made by
hir for coaumutetion of his 7coth scertence; it follows from the constitutional
provisions in 2il such coses. There is noe consultotion boetwsen the condemned

man and the Privy Council, oy indeod!, the Governor-Generasi; the constitution

)

does not impose any suck ohidgoetion.  The discyretion o commate such a sentenco

N resides in the Governci-Goneral and the way in which he omarcises his discreticn

f"\“

in pot pen to review by the courts. I oain fortified in this conclasicn by

M

the siceech of I<xd Fogkill when he said in the C.C.5.U. cuge {Supra) at 418:

"Provogetive Lovoers such ag thoese
relating o the moking of lreaties,
the cefoncs of the yoelm, the
rrerogative of morey, the grint of
honours, the disgoletion of Parlicnent
ansd the - nwment of ministors as

well as others are nrt, I think,
susceltiblo o dulicizl roview

Lecoase thair notare and subjeot
e natter ore svwoeh o5 not to be amendol:le
& ) te the wiicinl process.”™

I do not fing thoat the Governor-Gonersl’s constituticnal power in

the ¢xercise of the prorog

ive of mercy is omendad o juciciel review,
and accordingly, the decloratim gsought in that regryd ig dunied.

Further, I am of the viow that this gourt has w wwer to crder that

ihe sentences; of Ceath passed on the plointitfe e commuted to lifo impriscnmcnt



or indeed, to grant injunctions restraining the execution of the plaintiffs,
and this is so even if ! had concluded that the plaintiffs® constitutional
rights had been infringed. It seems to me that the making of any such orders
would be a direct exercise by the court of the constitutional powers entrusted
to the Governor-General alcre by $.90 of the Constituticn. The power of redress
given to the court by 5.25 of the Consititution is not cixcumscribed, but surely
it must be interproted ir such a way as not to be in conflict with the provi-
sions of the very Constitution itself.

In the final analwvsis, I hold that the plaintifis have failed fo
satisfy me that they arc entitled to any of the declarations and redress

soudht in these actions,; and accordingly, I would dismiss the actions.
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Rules, 1563, ecach plaintifr o

Larrison, J.

By 2 writ of summons Cated the 29th day of April 19%1, filed in
substituticn for a notice of motion dated the Z6th day of February 1991

andd in accordance with rule 3{ii) of the Judicature (Constitutional kedress)

lies for redress jursuant to Section 25 of

the Constituticn of Jamaico, against the defendants.

Each plaintiff claims:-

-

i. L declarstion that the plaintiff bhas hecn denied the right

to g fair heoriny within a reascnable time s required by $.20(1)

cf thoe Constitation, by reason of the delay in the complation of
the judicial proccedings respecting his case.

2. A declaration that the rlaintiff has heen, and is being

subjected tc inhumen and Ceyrading treatrent in contvavention of

S5.17(1) of the said Constitution by reason of the following:-

(i) & Jcath warrent was first issucd con the 13th day of
Folruary 1967 for the exccution of the, plaintifis on
the 24th day of February 1967 after a delay of aprproxi-

Cantely ight ycers and one sonth after the sentence

of fenth was passed on the rlaintiff on the ¥5ch

Jamuary 1979, which delay includicd throce vears and

ndne wooths during which the Jamnicn Court of Apreal

o give written ressons og aforesaid,
{11} T“he sndd worrant was issued whilc an oppoeal by the

tha Unitod Nations Human

alntif? was ponding hofope

Rights Committee and aftor the gaid Committee had by

Cecision Jdoted July 21, 1886 roquestaod the Government

ice te stay the erecuticrn of the plaintiff
pending the determination «f his appeal to the saicd
cromittoon.

{iii) M stoy of thae first warrant 2fcxesoid granted by the
Governor-General of Japeics rn the 23x¢ day of Fcl:ruaryf
1907, was not communicated to the plaintiff until the

24th dry of Febouary, 1987, anc only 4% minutes before



(iv)

(v)

(vi)
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the scheduled execution.

& secend warrent for the execution of the plaintiff was
issued on the 23rd day of February 1986 scme eight months
efter the Intor-hmerican Comission on Humean Rights of the
Orgenivaotion of Imericon States hod rocommended to the

Covernmont «f Jomodca thet the sentence of death passed

on the jlaintiif e cormuted to Life daprisonsent, and

while the ag

L to the United Rations Yaean Rights
Committec won still gonding before that bodyg

A third Jcotd warrant was issued on o about the 21st day
of Yebrvory 1051 for the executicn of the applicant on

the 7th f #Harch 1991 notvithstonding the fact that the

United ¥acione Human Fighte Cormitteo had decided on the

6th ~f Iywil 1%59 that the applicont was a victie of the
vickaticn of Brticles 14, paracgroph 3(c) and 7 of the
Intornationel Covenant on Civil and Polivieal Rights,

which Covensnil snd Protocol thereto the Jamaice Government
had sigued and rotified, nnd thot accordingly the plaintiff
was entitliod to the ccmmmuatotion of hin Senth sentance, therehy
roising the lointift's legitimate ezmpectnticn thet he weald
ot be eoxccuted.

That the said decth warrant was issuced aftcr the <cath
pemaity had beon ™00 facte® suspoended for o peried of almost
two yeurs sinee March 196% and after the pleintiff was led
reacenallly to helieve and legitimately o cxpect that the
Govermseent’s wiew ond oificiel statemerts mede during this
perice. of and concerning the applichiion % the death penalty
would bave doccd hin in 2 cateorxy (£ immates whose sentenco
of Coath woudd 1 cmamuton o dife impeisomnent by virtue of

the timc which he hadl spent on death row,

3. & declaraticn thet the plaintifi will e sulvjecited to inhumen

cr degrading junishment and treatment in contravention of Sectiuvn 17( 1)
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if the sentence ¢f cralh is carried out in the aforesaid circumstances
(;"7 leading up to and surrcunding his planned execution.
b, A decloration that the Governor General in Privy Council is
legally and/or comstitutionally Loued by the detommineticon, recommenda~
tion andd/or decisicn of the Inter~fmerican Commission on Humen Rightg
and the United Maticng Human Rights Committee.
5. A declaraticon thet the rofusal cof the Governor General in Privy
Council te commubs the sentence of death in the circumstances cf the
»laintiff's case constitutes an unreasonable, :xiitrary and/cr invalid
(k;f crercisc Cf the cornshtitotional jower and is an uvaconstituticonal denial
of the pleintiff s xight to a proper consideretiosn of his cuse.
(;\ 6. an order that the sontence cf death passod oo the plaintifif lLe
cammuted to iife isyriscoment. |
7. An injuncticn ogeinst the sccond defendant rustraining the exceouticn
i the pleintiff,”
The facts reclovent o the case of coch pleintiff are as follows:-
Bach plointiff wao convicted on the 15th day of Januwxy 1979 of the
offence of murder committod 1y him on the 16th Jday of Octoler 1977, and

suntenced to death. bach arp

Tied in Jonuary 1979 for lenve two agpeal against
(M\) his conviction which appdicoticns were heard between Septewber 1980 and Ducenmber
1980 and refused on the bth Doecrber 198606,

Thercafter the cloonclogy contivoed in this way; on

(i) 7th Sanuary 1%C3 o letter was written to the #Hegistror of the
Counrt, of Aprecd on behall of hoth plainiifis by the plaintiff
Earl Pratt requusting the Registrar's assistonce ... so that
whenover my cLiorney Mr. Neel Q. Edwards wishes to furthor this

it vhe Privy Couneii of England he can o sc."

arquexne OFf
\\/) (ii) 30th Jenuwary 1961 the sadd Registrar replied tr the plaintififs

that she has gpoken U0 thedr attorney My, ¥xic ¥Frater who

adwised thit he wvas "enceavouring to teke your metter to the

Privy Council in Faoglond,”

(iii) 12th Jano 1481 (he plaintiff Prat made sn gprplication to thoe

Inter--americen Crwplssion on HBumon Rights of the Orgeaization

of merican Siatcs for & review of his seid convietion,
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(iv) 17th Pelruary, 1%33 the zaid Commission ceguested a record of
the rrocewlingy from the Court of hppeal.

& “//a {v} Earch 1984 the record was sent Ly the Registxar of the Court
of hppeal o thy gaid Camission, but withiout the rezsons fox
Fudgnent .

(vi) 3rc Scptenmber 1984 a letter was sent by baoth plaintifts to the
Registrar of the Court of lppceal reguesting the reascns fior
its judgment.

(vii) 24th septombesr, 1984 the said reasons werce deliverad Yy the
Court of .gpenl.

. (wiii) 13th Zaguok, 1965 ploiptifd Morgae petitioned Her Mojesty in

Council -+ the Juilicial Cosnittece of the Privy Council.

‘L' ) (ix) 26th Joouory . 190G pleintiff Pratt zppealsd vo the United

Hatives haman Rights Cormittee.

{=) 12th durch, 1906 ylaiostiff Pratt petiticned Boxr Majesty in
Ccuncil.

(i) 17th July, 1486 the Judicial Committes of the Privy Council
reccmmendes: o Hexy Majesty that the potition of each plaintiff

should Lo Jdismissad.

{xii} 2ist July 190C o Nation Human Rights Cormittee roquested
&) the Government of Jamajca o stay the excouticon of the pleiatiff
Barl pProt whil. the Comittec cemsidercd the admissibility
of the comacuanizoticon and o provide informetion on the judicial
remedices avaedilodidce o the said pleointilf.
{#iii) 1&th Hovenws, 31506 the Govermpeat of Srmaics preovided the
informati-n reguustaed.
The first death wareont for cach plointif€f was issued «n the 13th
Fobruery, 1907. A stay of croeowtion for cach plaintift wazs granted on thoe
- \
&_ 23z day of FPebruary 1507 vy tha Guverncr General in trivy Council.
Each plaiotiff clnims the: the foct of the grunt <f the stay of
enecuti-n was rot comunicatsd to him until 45 minstes hotore the scheduled

execution and o the 24th J

2

y of Pourucry 1987, with the result that, "....

.

the failure of the officials Lo advise me, I was male tu suffcr inhumancly
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and degradingly, the escruciasting mental tovture of being drawn closer and
cioger to the time Fixed for cxecution when, in fact, a stay was in cffect.”
Fathex DBrian Massic,a Jesuit Priest, with quelifications in psychology and
counselling; and @ visiting priest to the priscners cn "death row”, stated
by affideovit ovidence that he visited the plaintiffs in the "condenmed cells®™
to which they had Leen transforred. He steted thet on the 23rd day of Fcbruary
1967 when he visited thom they "exhiliited a marked dogree of despair bordering
en panic. Their faces acquired a sort of ‘hunted” lock and they were unable
to maintain eye contect. Prat's speech (Morgan harcly spoke) was aluost
inccherent at times™. e doponed turther that the stay of execution was known
Lo hiw the evening of the 237d Pebruary 1987 and therofcre he did not visit
the plaintiff on the 24th,

Under cross-oxeminaticsn Father Massie admitted that he did not go to
the prison on the Z3xd duy of February 1987 and that it was incorrect informa-
ticn I gave.” He thersinre negoted the detailed description of the alleged
mental condition of the plaintifis on the 23rd doy of Febyneory 1987, which
he svugnt to highlight in hig ~affidovit. His evidenoo iz nol ecasily relied
~n, bt say the least.

I

~

tslyn Lennis, the Superintendent in cherge of thoe St. Catherine

District Priscon, whore the plaintifss were imcuarceratad steted thot the plaintifis

were - adwised on the 23xd O of Pobruary 1967 -~ in the evening ~ o the stay
f executicn ans romoveo daon the coondemned cells on that said day. He denied
that the plaintiffs wero advisen only 45 minwves befure the scheduled executicn.
A fiurry of activity thercafter unsucd. On the 12th day of March, 1987
the plointiff Morgan appenied to the Unitod Naticons ihomon Rights Coruaittes
ccmpleining of a violaticn ty the Govermmeni «f Jameicn of certain provisicons

of the Internstionol Covonexdt ca Civil and Political Bi

hte. On the 20th March,
1947 the plointiffs made submissicns to the Committec - ccmpleining of delay in
logal yroceedings, confinament on death row ond failure of the Jamaican Court
of hppeal te give reasvms s o Lreach ¢f Seetion 20 ¢f the Constitution of
Jamaica. On the 24th day of Ksrch 1907 erd the Sth april, 1987, the said
Camittee requeste! infornuction frem the Government off Jdamaica and roequesterd

a  stay oi executicn For the plaintiffs Moyvyan and Prott respectively.

Ay
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On the 4th June, 19037 and the 10th day of June 1927, the Govcrnment
of Jamaica replied to the Conmittee rejecting the admissil:ility cf the
plaintiffs® claims.

Ly letter dated the 9th day of July 1987 the Organization of Imerican
States commmaniceted the regnest of the Commissicon on Human dights to the
Government of Jamaica thet the sentence of death should he "commuted tor
bumanitarian reasons®, in respect of both plaintiffs.

By letter dated 29th Octcalor, 1967 Loth plaintiffs challenced the
Government of Jamcica’s cleim of non-admissibility, meintnined that they had
ezxbrusted their locel romedies and thot the decisicon of the Judicial Coomittec
cf the Privy Council in $iey ¢t al vs. The attorney Goneral precluded them
from succending (n a constitutionel motion to the Supremc Court of Jamaica
on the ground of delay constituating o contraventicn of Scceticn 17 of the
Jamaican Constitution.

On the 17th doy of Felyuary 1966 the plaintiifs nmade further submissions
to the saild Committee,

4 second decth warvant wag issued on the 23rd cay of February 196t
foxr the oxecution of the plodntiffs on the 8th day of March 1S88. At the
reguest of the said Commidttec dated the 24th cay of Felruary 196€, cxecution
vas stayed rn the st day of Morch 1S88. On the Z24th day of March 198C the
comrmittee acting under the opticnal proteecl to the Internaticnel Covenant
v Clvii ond Bolitical Rights Jecided that the communicatiops to it by the
plaintiffs were admissibic and requested, inter alia, that the Government
vi Jamoica not coryy cut the exccutions, while the motter was being considered.
On the 6th cay «f April, 1%%, the Committec decidea that - the Stote party,
the Govermment of Jameics, had comittod viclations of thr Covenant in respect
of Loth (laintifis and reermmondod that the sentences Lo commutecd.

On the 21st cay of FPotruery 1991, & third warrant was issuc in respect
cf cach ylaintiff, for cxucuticm on the 7th day of March 1591. Execution was
stayed on the 6th day of Havch 1%4%1.

The iscue of the enfowcoment of the death penclty in Jamaica has

attractod varied attention ond cvcked several proncuncoments, namely:-—
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(i) Cn the 30th day of Jamuary 1979 a motion in the House of
Representative wos debated in favour oi the retention of copitel
unishment, but the said House passed a rescluticn racommending to

the Guvermment and the Privy Council “that the casces of all porsons

awaiting crecution e roview

(ii) On the 9th day of February 1979, the Senate adopted a
resolution Pthat copitald punisheont be suspended for cighteen (1.0)
menths pending o detailed study and assessmont and xcrort on the
sociclogical and peychologicel affect of capitel junishment in
Jamaica. ¥

{(iii) In June 1979 the Fraser Committee wos inted "to consider

death ~s a penaliy for murdey in Jamaica." Thoe Frescr report tebled
in Parlicment in 190¢ rocommended that death as o penalty for murder

be abolished, and whatover he ultinate decision, oo on immediate
first stcep theore shimld be the comautotion te life impriscnment of
sentences of death ingosed pricr te December, LS80 or altexmatively
axrch, 1501,

(iv} B report in the Deilly Gleaner newspapoer of the 20th day of
dJune 196G, attriluied o Mr. Carlton Scott, the Governor Goneral'’s
scerctary who is allego! to have said, "the Jemazicon Privy Council
hadl not met recently baocaus: several cases are nsmiting decisicns from
the United Kingdom Prive Council cor the results of appeels made by
Human Rights crgenizeticns ... Jamaics was a party te certain Homen
Rights conventicn and cnre had to e taken that ir deeling with cases
there were noe Lreacuss f these conventions.”

(v) A report in the Daily Record newsrarer of the 9th day of
tiarch, 19¢9, of = pronouncoment by the Honouralls Minister of Justice
and Attorney Gencral of Jamaicn in en official Government news agency
relesse, that the guestion of the dcath penzlty would be placed ¢n the
agenda of the celyinct.

(vi) L repori ir the said Daily Gleaner newspaper of the 10th day
of sugust, 199C that the Cabdnet "haed given ¢unsiderzticn to commuting

to life impriscnment the sentence of inmates whe £411 inte varicus
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cuceyories including thiic of those on Denth Row for wwore than five years.

Dr. Barnett cn behal: of the plaintiff argued that Chapter IXY of the
Constitution of Jdamaica quarantees fundamental rights and freedoms to all
porscns in Jamaica, including convicted men, that Socticn 17 specificially
veohilits any torture, inhunman or degroding trestment to be added to prescribed
wsishment, that scetion 20 securcs @ richt to & porscon charged with u criminal
cifence t¢ o falr hearing within o reascnable tine an’ that any perscn whe
alleces a breach of the pirvisicns of secticns 14 to 21 (inclusive) may
arvly ander Section 25(1), to the Supreme Court for radress. The Constitution

exprasses a fundamental ncticn thet @ perscon has 2 richt te be protected

against unriasconable delay in the edninistretion of justice. Delay constitutes

cppression and julicial sathorxitics hove reecgnized that post-trial delay,

where the derth penalty is iz

«rsed can amount to inhumen or degrading troeate
wment o~ vide nokis ve.  Government of Repulilic of Cyores [1970] 1 WLR; L1978]
3 GER 21, Micheel de Preilos vy Benny et ol {(1975] 3 Wohu 308, apbott ws. Lttorney
Goporal of Trinidad ond T i et &) [1976] 1 WLE 1342,

“he majority decisicn in Neel Riley et al vs. Attcrney General of Jamaice
ct ol {19631 oC 719 is ceficicat dn ite interpretation of Section 17 of the
s astitution in that it omits the words "o other treatment” and stating thot
pricr to Indepondence ther: wag no lagal chellonge to Goinyod executicon thereby
ignexring the fundemental Jddifcrence thet the Till of kishts introducsd into
Jomaica ¢iving the Courhse review over excoutive acts wiich ~ontravene fundament:al
xights «f a persrn. The Crurts chould exeniae the true nature of the executive
act and say thetl it is cither not of the seme Juseription or amounts to othor
treatment which is prohibiise.

Yhe mincrity judame

nt in the kiley case takes intr acccunt the true
nature ¢f fundomentol richts, It adopts the recognition 'y the Judicial
Copmittee of the Privy Councili in the Hinistry of Eome Aftoiirs et al vs.
Fichoer ot 21 [197¢]) 2 win G0 that the source of the fundemoental rights of
freedoms within the conmtituticzn wes the internatisned bhwasen rights ncmms,
i.¢z. the corventions,. andl ot wmorely conpon lav rules which rules were
ceveloned in o crntext of san essentincl rule of parlizuenlory suproemacy and

non-review. 1o prerogative powaers.  The sald mojority judoaent is thoeretore
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distinguishal:le and giwven per incuriom. In the instant case there waes
inordinetely long delay sulstantially due to inexcuszile fault by the organs
of state ané nct Leing the fault or conduct of the plaintiffs. There have
kheen national and internaticual pronouncements on norms in the inflicticn
of punishment, including the doath penalty. ®The basic eoncept is ... the
dignity of man... the State cven as it punishes must treat its members with
regard for their intrineis worth as human beings,® fwrman vs. Georgia, 408

U.8., 238 (3972), 221 Bd. 28 245. "To have to underge a o

clonged wait for
2 scatence of this kina {r be corried out rmey waell causce mental ancuish if
voo deliborately caused ... might congtitute inhumen troatment", Judge
fitzmaurice in Tyror vs., Unitod Kingoom [197€] 2 BHR RLl. foth jadgments
in Riley's case suyport the contenticon that & centence even 1f lawful
becouse of circumstonces, including delay, in which it in implemented, moay
biotwe inhuman treotment.  Seo olsc Scering v, United Eingdrwm (1999) 11 K H.R.R.
39, Louisiana ex rel. Francis vs. Reswebor, 326 U.S. 459 (1%47) ., the People
vs. hnderson 100 Cal. kep. 152, Cowrts have in the intuerprotaticn of statutes
ginsured thal thoy cronfore with humar rights norms, reflectad in human rights
instrument -- Waddington vs. Miah [1574] 2 RER 377. The Jamaica Comstituticn
should be interpreted i necoxd with internaticnsl Conventions, the Executive
Covermment should pay rospect e those conventions andd in the light of the
prolrnged delay and psycehols yical distress, which dalay was act ottributable
to the plaintiffs, whoe puorsucd their legitimatce remedies, the impousiticon of
the death pemidty is @ Yresch of the constitutisnal protection granted by
Section 17.

Coentinuing, Dr. barnett. argued that Ly Section €0 of the Constituticn

the c¢xecutive authority in Jomaica is vested in Her B

jooty ond excercisalle
by the Gowvernor Gonerel whe andor Section 90 exercisas the prercgative of
nercy on Her Mejesty‘s beholf seting o the recomrendaticon of the Privy

Council. Scc.32(4) which poovides that "the question whether he has so

cxereised that functicn shall not be enquired into in any Court” is the only

cacepted provisicn, therchy proventing judicial review of whethaor the advise

oY recommendation woe given.  Jndicinl roview o f othor executive provisions

ic not oxcluded. The Cranstitubicn deals with the subject metrer of moercy

and pardon onG so Ber ¥ sty 's jrerogative at common law is supercoded ly
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constitutional provisicns. Attorney Generzl vs. De Keyser®s Royal Hetel
Limited [1920] A.C. 508, Ioker hirwayse Limited vs. Depzriment of Trade [1977])
2 AFEK 182. YVhere a statutory onaclment covers the field formerly covered by
the prerogative at commen lew, the comscn law power ccoascs ;f the constitutional
power is in the nature of the prerogative. Section 32{4) of the Constituticn
ctely limits judicizl review in cne espect. The duty o act in accordance with
natural justice is part of the implication of the grant of the power and if
not clserved the act is ultrs vires. Dr. Eaernett howeveor conceded that cne
oy not be entitled toe ali the aspects of judicinl roviow. For example,
thare may be ne right o he zerresented nor to oppaecry, Attcrney General vs.
Ryan (19801 2 WLk 143.

An individuel is entitlsd to o fair hearing ia cceordance with the
fundemental rights principls 2nd an ouster clause will not affect the power

i the Court to grent constituticnal redress, Indel Thomes vs. Attorney

Gencral of Priniiad and ¥ oo (19821 A.C. 113.

In the instant canc the Privy Couwncil dn ling with the commutation

i sentence should conform with the Wednesbury princi; le of reascnablencss,

give weight to all relevant comsideraticns and conform with the principles of
ravbural justice. The ornooct of the exveuntive raised o legitimate expectation
that the sentence of deoth would Le coasmuted end therofore the Court should
grint judicici review o axcomine the exercise of the czecutive power of commuta--

¥

titm. Council . f Civil gervicoe Unicons ctal vs. Hinistar of Civil Scrvice [1984]

ER %33, Lttornwy Geooeral of $ony Fong ve. By Yuen Shiv [1583] 1 EL3 BR 40,

fiw. Secretory of State ¥ ¥ tha

cme Departmont, ex peric mdidock et al [1ve7] 2
ALk Br 518

vedtled to ad

The Privy Council is oo ~t its cwn Jrocedure - but should

act fairly and provide ap orpoctunity te chellenge it ond sceing thet their

decision affects the & licant in the manner of servico f their sentence -

RS R

that decisicn is subject to judicial review. Jancics io Dound by its inter—

.
e

naticnal treaty chligeticons inm respect of the desth poncity thet it will not

e extended, therchy giving to eondemned persons tho vicht to eapply for leniency

anG te have their applicotisss fairly aw! properly considored. In the circum-

stances the foilure <f the ¥rivy Council € respond ;ositively to the recommenda-
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tions cf two international bodies including the delaying of the third death
warrant for nearly two years constitutes an unreasonable exercise of its
constitutional power and breach of natural justice.

Continuing Mr. Daly argued that even if the prerogative is not
superceded by the Comstitution the Court still ratains the power to intervene,
Laker Airways case. The factors other than delay which constituted inhuman or
degrading treatment included the issuing of the first death warrant while the
appeal of the applicants was before the two international bodies, and the
notification of the stay 45 minutes before the scheduled executions, the issue
of the second death warrant, with the said appeal still pending and the stete-
ments from the Govermment of Jamaica, the Minister of Justice and the Secretary
of the Privy Council. These created in the minds of the applicants, a legitimate
expectation that the decision and recommendations of the United Nations Human
Rights Committee would be respected.

The Goverrment of Jamaica should not, in the instant case be allowed
to rely on the evidence of Eric Knight and Joslyn Davis. It is estopped
because the saild Govermment did not traverse thase allegations before the
United Nation Human Rights Committee - Dallal vs Rank Mellat [1986] 1 ALL ER
239. The applicants were prevented from petitioning Her Majesty in Council
seeing that they could not get counsel’s certificaie., The procedure is that
the petition would uwot be hzard if counsel has not certified that there is a
point of law of general public importance. Section 25 of the Constitution
confers wide powers on the Court to grant redress and if appropriate to hold
that the death penaliy be not carried cut, Under Section 91, the report to
the Privy Council sheuld include the report of the United Nations Committee
and if unfavourable - the applicants should be given an opportunity to respond.
The Constitution deals fully with the protection ¢ human rights and decisions
rilating to the death penalty and therzfore the Governor General and the Privy
Council.

Mr. Campbell replying for the respondents, submitted that the delay
complained of was not attributable to the Crown; the applicants sat on thier
rights which if asserted, no delay would have been caused. To show a breach

of a right to a failr hearing the apolicant would have to show that they had



2}

been prejudiced - Barker v. Wingo 407 U.S. Rop. 514 {1971), Bell vs. Director
of Public Prosecutions (29T5) 32 WIR 317.
fic prejudice was shown ~ there was no delay which adversely affected
the right of the sppliceats to appeal te the Judicial Committee of the
Trivy Council. 7The kegistrar of the Court of Appeal applicd promptly to
the applicants® letters. doth applicants petitioned internctional bodies.
By Section 10 of the Judicial Commitice ict 1644 (United Kingdom)
the applicants ccoulé invoke the power of the Judicial Committee of the Privy
Council te crder the Court of Zppecl te submit its reasons. Written reasons
are not @ pre-condition. The current Judicial Committoc (General Ippellate
Jurisdicticn) Iules Ordax 1582, in force from the Ttk fay of February 1983
in its definition of "judgment® to be submitted with the petiticon, does

oot include reascons. Petiticnmes, in practice have beon submitted without

The applicants’® self-induce? misconception that the request of the
United Mation Human Rights Cormittee was binding on the Government f Jamaica
and so gave risce te legal rights claiming inbuman or degrading treatment
arising from the subsoqgoent issue of the death warranig coanct be attributed
o thoe sald Governmeni. Informing the sprlicants of the stay, and removal
from the condemned cell iz & legal jrocedure likely to induce relief.
The said Governmont is not estoppoed from now showing thot the circumstances
ok and the notificuticn of the said stay were not deliberately delayerd
rocawwe:  the said Human Rights Committce is not o juwiicial body with
linkage to this Court. in additicn, the issue before the said Committec wos
the admissibhility of the complaint. The decision of the szid Committee on
oth Hpril 199 and the findipg of a viclation by the Government of Jamaica
cculd not give rise o 2 legitimate expectaticn that the sentence should ke
cansmataed, as there was woe cxyxess statement nrx reqgular proctice shown in
crder to induce that helicf - Council of the Civil Service Union cease.

The decision in Riley®s cose that delay for whetewver rcason cannot
censtitute inbuman and degrading treatment, is irrefutehly binding on this
Court. The Constitution amose cut f the United Nation Doclaraticon on Human

Kights and there is no intention to dehumanisce shown.
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The prercgative is perscnal to Her Mejesty, and by its nature it is not
subiect to legal rights and therefore its exercise is not reviewable. Sec. 32
preserved the common Liw status of the prerogative and excludes any roview
of the exercise of this discretionory power by the Governcor General - vide
cases of Riley, Council of the Civil Scrvice Unior and #oyad De Keyser's

Totel. Even if thoe stab

- provisions prevail, the nature of the prercgative
hkas pot changed, is not reviewsble, the only limitotion on it being the advise
of the Privy Council, and there is no legml right o 2 condemncd man to he
hoard or moke submissions.

The cxercise by the Guverncr Gencral of the jrercgative under Section S0
in the instant case, even if reviewahle, was proper and reosonable. Section S1
floces no restricticn on the reyort that he may send to the Privy Cocuncil.

The Governcy Generai in Privy Council is not constitutionally and
legnlly bLrund by the decigsicne of and emanations from the United Naticon
Hwson Rights Committec andd the Inter Awerican Commissicn. They are merely
reccmmendations.  The treaties signed by the Government «f Jamaica with those
Iviiies, not having been ipoor;orated in legislation, ononct be enforced in
these Court and tlicrefore caanct be relied on 5y the said Govermment cr the
individual ~ Blackbum v. dttorney General (1971} 1 ngw 134¢, the Parliament
Yolge 1079 4 Prob. Division 129, The parties to the troeaty may pursue
breaches of it at internaticnnl level., %herc bxcaches of humar rights trecties

cre required to ke enfixeed - the jpartics te the treoily asuslly established

crurts, e.g. the Ture

can Court of Human Rights and the Intor American Court
ci Bumen ights. Mr. Combell submitted, finally, thet no injunction may be
gramted againgt the Crown rostraining the executicn of the applicants and
thot the Court would bo urswring the function of the Governcr General under
Secticn 90 if it were o orky thet the sentences Lo commutod teo life imprison-
wmont -~ Riley®s case and Do Froitas ve, Dennyfs casc.

The: issuvs to v Jdeclided ~re as Ecllowss-

(1) Is delay, not attributable to the arpiicnnts, of such a nature,

as to meks whot was otherwise lowful runistwment, unlawful?
(2) Is the delev in the ingstant case s¢ incudinate that the doath

penalty drposcd, alin, with the said delay such that the seid

ponishment. ray be descoribod as “inhuman rrx degroading” in contro-
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venticon of Secticn 17 of the Constituticn therchy entitling
the applicants to Canstltutlonal radress?

(3) If nct, iy the combined effect of the said dclevs, uttecance,

and the issuing and withdrawals of thce death warrants of such
that it raized in the aprlicants ¢ legitimate coxpectaticn that
the scntenc:c.a:' woald be commuted and so eptitling thom to judicial
review.

(4) If ves, 0idl the Privy Council {ail to take intoe consideration,
the said fact s and e2lge the reports and rocommendations of
the United Netions Humar Rights Committeo sandd rthe Inter hmerican
Commission o n Iwsen Rights and as o consequence incorrectly
exerciscd the verogetive of mercy!?

(5) If ves, mey the Court grent judicizl review of the oxercise of
the: said prerogotive directing thet it e exercised in the appli-
cant's favour?

Section 20(11) «f the Ormstitution of Jamaica weads,

"Whenever any porscn is charged with 2 criminol
cff&;nco he .,h« .11, unless thoe cherce is withdiown,
affordad o fair hea rlng within o rosscpenle

by an ind ;Jent an’ impartial court
lished by Jow. "

By Section 25(1) .

¥ .. if any perstn alleges that any of the
jrovisirng of Sections 14 toe 246 (inclusive)
of this Constitution hing been, is baing or
is likely to e contrevened in relation to
him,; then, withcut prejudice to any ctbox
(-c'tJ.r n with respect to the soms moticr which
is lewfully aveilalla, that porson sy apocly
o the Supreme Conrt for redress.

In

Y

Deley is dnevitalle in moy systow of the criminal triel procens.
firwaver the detennininj {foctor is the length of the delay ond wvhether ox

act that celay was of such to r perate to the prejucice of the pleintiffe in

respect of their right €0 o fair heoring within @ reosonaile time.

The test o Do anplied o "presauptively jrojudiciol™ delay was
emancicted in Bell vs. Rirectoy of Public Prosecuticas [1905] 32 WIR 317
adopting the princijlde ladd cown in the drericen cose of Twrker vs. Winge,
{1©72) 407 1.8, 514, ‘This latter cosc hatt under consicoration the £th amend-

ment te the Constitutivn of he United States guaranteeivg, "In all criminnl
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prosecutions, the accuses shall enjoy the right te a specdy and public trield

by an imparvtial jucy ... " a pre-trial process.

{ ; rowell, J in Barker vs. Wingo, said, at page 5306,

“the approach we accept is o balancing test,
in which the conduct of beoth the prosecution
and the defendrnt are waighed ... We can

<; ( littie mexo thnn identify some of the factors
= which couxrt siv uld assess in determining
whether o porticelsr defondant has boen
deprived of his right. Though scme might
cxpress them in Aiffercnt woys, we identify
four such faog Lenth of delay, the
the defendant's
assertion of bis rigbht, and prejudice to
the defendent. The length: of the 2delay is to
some extoent - trigoering mechanism.
o Until therv is sowme delay which is presumg-
(kw/§ tively prejudicial, there is no necessity
for inguiry intc the other factors thot go
intoe the boloanc. Nevertheloess, bLoecause of
the imprecizice of the right to a speedy
. tricl, the length «f delay that will provcia
(\ j cuch an enquiry s necessarily dcpendent
upon the peonldi circmstences of the cese ...

He continued ot p.531

A deliterate attempt te delay the triel

in crder tc hampery the defense should b
weighted heovily against the Government.

A e neutral roeoson such as negligenco

or overcrowded covrtg should Le weighteo
less heavily Tt nevertheless shonld be
considered since the ultimate responsibility
fox such circurstances wust rest with the
Gowernment rothor then with the defondant

ceey and furthor,

L»H) ... the Jefondent's resrineiiility
to assert his right. Whethoer and how 2
cJefendont nssores s richt is closely
related to thoe other facter we have
menticned,  Yhoe strength of his ef¥orts
will bLe affect ¥ the langth of the
delay, to orme cxbtont by the reanson for
the delay, am wost particalarly by the
personal prejudcice, which is not always
reacily icentifintle, that he oxycriences

erve we. Projudics. of ccurse shouled bx

asscesscd in the light of the interests

F defendéants which thoe sycedy trial

was desigaed f0 protect.  The Court has

icentifind three such interests: (1)

o to prevent rao--trind incarceration;

i (ii) to mindnize anxicty and concern
~f the accuscedy and (iii) o limit the
fessibility thet the defense will be
impairedt. Of those the sost sericus
is the lost, recousc the inability of a
defouant adequately to prepare his case
skews the fairness of the ontire system.®
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Although the Wingo and Dell cases werc Loth concerned with delays

in the pre-trial jprocees os such, it scems to me that incrdinate delay at

any stage of

judicial jaoceedings, creating prejudice to

is undesirable. However, suebh delays must Lic considerced

circumstancas

Loxd Templemen, in his opinien in Bell vs. Dirccts

ticns supra s

There
Inordinate do

i couse the

inhumen < degrading ti

onstitution.

peculicr to Jomadico.

aid, at p.326,

Their Lordships acknowlerdge the relevanco
and importancs of the four facteors lucidly
expanded and comprchensively discussed in
barker vs. Wing: . Thelr Iordships also
2cknowlasd the desirebility of applying
the sowme or similar criterie to any
Constitution. written or unwritten, which
rrotects an cccused from oppression by
deley in erimine] yrocecdincs. The weight
ke he attached to cach factor must, however,
vary frem jurisdiction o jurisdiction and
from case ©. case. Their Lordshins aceapt
the submissirn of the respondents that ix
giving effoect to the rights granted by
Sectiong 13 ke 20 «f the Constitution of
vamaica, the Courts of Jumaics must balance
the fundamwntal right of the individual o
o fair triel within 2 reasonable time
against the jpublic interest in the attaine
ment of justics in the context of tho
prevailing systur of legel administration
and the preveiling ocrvnemic, sceial and
cultural condiitiams ¢ be foound in Joameoion.,
The administration of justive in Jamaicn

is faced with 2 prollem, not unknown in
sther countries, «F dispority between the
demand fox les;nl services and the suprly
of leygel soxvices. DLelays ore inevitobie.®

is today no

the: rlaintiffs

in the context of

r of Public Prosecu-

sirmitlicent chance in this sitestion in Jamaica.

lay, of sufficicor length can give risce to such circumstances

effect of suweh dolay on the rocused e e mxgued as boeing

However, as rogrords pundisiveent lawfully inflictod,

wont 28 contomylated by Secotion 17{(1) of the

guch as, sentenco

of death valicly ~uthorises 2y Scetion 14(3) of the Constitution, the

maejority decision in Riley ot ol ws. Atteorney General of

that delay for whatover remson capnot contravene Section

Constitution.

Lora Bridge, in Jdelivering the majority Sudgment,

ero Slnce the legality of 2 delayed exceutis
Iy han¢ing of & sentence of death lawfully

oAt

Jomalca sunrea held

17{1} cf the

510 at 17.72613

G B P A & - F N



imposed under Section 3(1) of vhe Offences
against the Person Act would uever have been
questicned before independence. their Lordships
entertain no doubt that it satisiies condition
(c). accordingly whatever the reasons for or
o length of delay executing a sentence of death
&»x/ lawfuliy imposed the delay can afferd noc ground
for holding the execution to be a contraventioun
of Sectiom 17(1). Their Lovdships would have
left impelied to this conclusion by the language
(;’ of Section 17 alone, but they are reenforced by

g the consideration that thelr decision accords
fully with the general principle stated in
D.P.¥, Masralla [1967)] 2 A.C. 233 and de Freitas
v. besny (1976] A.C. 239.%

{ondition (c) being, "it wmust not exceed in
extent the description of punishment so authorised.”

The De fFreitas case decided that sentence of death for murder in
( _) Trinidad and Tobago, bhad not become unconstitutional since Independence,
because of delay in its sxecution such delay causing the sentence to be
described as “eruel and unusual punishument”.

In WNasraila‘s case, the Judiciai Couwdttee of the Privy Council,

Lord ievliin deliveri

Constitution - Fundamentai Right and Freedows, including Section 17,
g &

"This chapter ... proceeds upon ik presuaption
thst tue fundamental cights which it covers
are alresdy secured to the pecpie of Jamaica
.3

by v law. The laws din fovce are not to
be jected to scruiiny in order to gee whether

or not thoy conform to the precise torms of the
protective provisions. The ohject of these
provigions is to ensure that no fuiure

g enacument shall iu any matter which che chapterx

-

o covers derogate from the rights which at the
comin,, into force of the Constivuiion the

individual enjoyed.”

Th

s

s Court is bound by the majority decision in the Riley case.
1 am not convinced as the plaintiffs arpue that that said decision was given
per incuriam.

i have always understood the per incuriam rule to arise where a
decision by a court was given in circumstances where a previous decision on
the point was not brought to the attention of the saild court and that if it
had been brought to the court's attention, the said court would have decided
differently.

As to the per incuriam rule, Lord Liplock, in iaker v. Regina (1975)
13 JLR 169, a judgment of the Judicial Commitice of the Privy Council, said,

at p. 179,
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Strictly speaking the ner incurias ralo
as such, while it justifies o court which
is hound by precodent in refusing to follow
one of its wn decisicn (Young v. Uristol
heroplance Comgpany} does pot apply to
decisions of
tion suverior to that of the ccurt in which
the rulc iy sought to Lo inveked ... t
permit this usc <f the per incuriom rule
would cpen the donr to disreverd of jrecedont
Ly the court v infterior jurisdicticn by the
singdle devies of holding that decisions of
supericy ¢ urts with which it disagreed must
have w.cn glven por incuriem,. ™

2

Mindful «f the doetwine of preccdont and cervtainty of the law, the
Judicial Committec does not recard itself as strictly bournd Ly the ratic
decidendi of its cwn provices declisioms.  However, Courts in Jarcice are
toeund to follew the ratic decidendi of the said Judicial Committee in an
rppeal from Jamoica.  The eheeption bLeing where the roticnes decidendi of
twe: Cecisions cf the Board eonflict with cach other ad the latter decision
does pot purport o overrule the carlier. In such latter case the Jamaican
rarct mey chrose and frllow vhich rotic decidendi they find wore convineing -~
vide voker®s casce, suydic.
los enunciated in

The argoments in Riloy’s cosce followed the prinoip

the Fisher case. The wejority judgment thereforc by its docision deecisively
overraled the ratic in Fisher®s caso.

However, if I am incovrect and the mincrity julgmont in the Riley case
which ¢mbraced tho ratio deeidondi of the Pisher case shouwld hoe followad,
giving to the said secti n 17, the genercus interpretotion. the guestiong
zre, was tho delay incrdinoie ond not attributehle o the plaintiffs, ond
¢id it se cause the punisheont to be seen as "inhuean ox csgrading?"

The plaintiffs 4 nwot eonplein of o pre-trial deloy. After their

conviction on the 15th day of Jomuary 1979, cach proogtly £iled sm application
o the Court of apyeal for leove e appeal. Doth epplicaticas were rofuscd
cn the 5th day of Decamd ox 1300 - & reoried of approximatoly 1 year and 11
ronths from the date of the arprlication., The pericd of delay is not
incrdinate, in the context of the Jmamaican judicial and leynl circumstances.

The central period of complaint of official doelzy woas that from the

5th day cf Docember 1500 the date of the judgment until the 24th day of



September, 1984 when the Crurt of Anpeesl finally delivered its reascons — a
<‘,/ preried of three yeors and ninc swnmichs. The foundation of this complaint
is that the non-issuencc ~f its reasons for judgment Ly the Jamaican Court

<;;& of nppeal prejudiced the plaintiffs, because the absencs: f the written

reasons prevented the plaintiffs from applying te Her Majesty in Council
for special leave to appeal from the judgment of the Jamaican Court of
Epjeal.

This ccomplaint has as its base tbhe comments of YLord Templeman in
delivering the judgment of the Judicial Committee of the Privy Council in
Morgen and Pratt vs. The fuecn on the 17th July 16645, when he soid, inter
alis,

(;_} "On 5th Decemiexr 1520, the Court of Appeal
- dismisscd the :ctitioner's appeal ageinst
conviction anc tho sentence of ceath and
proemised to put thoeir reascns for sc doing
in writing.

These roeasons were not delivered until
three years ond nince menths later, nemely
on 24th Saptem oy 1564 ... i course no
action coul” ¢ token on bhis behalf, or o
hehalt of the avithorities, pending the
rossibility of an appeal to this Poard
which could e _considercd when those
reascns had buon delivered (emphesis
supplied) .

(\v/ Chapter VII Bart 3, Boc.110(3) f the Coustitubticn f Jomeica reads,

"110(3) - Hcthin, in this section shall o
any right of Ber Mojuesty to grant specisd

leave te appezl from Jecisirns of the Court

of hppoal Lo Hex kajesty in Council in any
civil ¢r exrimingl matter.”

The: {leintitfs thore

re have the right to fetition Her Majesty in

Council, Jdirectly, by way of an ajplication for spo leave.

The Judicial Cormittec fct, 1144 (U.K.) in force from the €th day of
- bagust 144, rrovides in soction 10,

e " It shall v lawful for the said
judicinl oommition to make an order or
orders on aivy orart in any colony X
foreign sottlemont rx foreion dominden
of the crown, roeguiring the judge ox
judges of such ccurt to transmit to the
clerk i the privy council 2 ecopy of the
nctes of ovidence in any course tricd
Lefore such ¢ ourt, and of the reascns given
by the judge ¢ judges for the judyment
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pronouced in any case brought by appeal
cr by writ of errcr before the judicial
commitiee.”

This enabling provision is o clear indication that the receipt of
the rveasons for judgment bw the 7laintiffs in the instent case is not a
preconcition to the indtiation of a petition to Hexr Mailesty in Council.

The Judicial Committec {General RByppellate Jurisdiction) Rules Order
1662, in ¢peration from the 78 oy of February 1983, ond reveking the

]

Judicial Committoe kuloz 19%7 ns amended, does not require that reasons

ook

ained as a pre-conditicn o the petitioning of fer Mejesty in Council.
xulc 3 recites the matter to Le contained in the petition and the
requirement that it should be signed by Counsel.
Fale 4, requires thoe petition for special leawe o Iodce
“(a) Hiw crpdes of the petition and of the J.\ldgmant
for which spocicl lecve to appeal is scught
(&) an affidavit in suppeort of th judoment ...
{c) cewe an aifidovit of scxviece of notice of the
intended aprilication.”®
fule 1 interprets "judoment® to include “deeree, ordory, sentonce or

decisicn of any Court or ndge or judicial officexr.”

kale 11 states that “"4s swen as che apprecl hog !

mitted, whether

2

Ly an crder of the Court oyioalioed frem or by an Order of Her Mojesby in
Cruncil granting specicl leowve to eppecl (unless in cuch case the said Order

in Council otherwisc pyovides) the grrellant shall without celay take all

necessaxy steps to have the necord transmitted to the ke

istroxr.” (emphasis

Wule 16 states, "hoere shiall e included in the jwecerd the rensons
given Ly thae jugge, «xr any ot the judaoes, for or agoiast sny jadehont
proncunced in the coursa of the proceedings cut of which the o peal arises.”

The rules provido o durther illustration that the delivery of the
written reasous is not o pro-condition co the filing f » petitiom for
specizl leave to Hev Nadesty; and in any event is not reguired to be filoed
until after thu opjeeid hag oen admitted.

The finding therefore, of the United Rations Bumen kights Committec

uncar the Cpticnal Protoeal Coted the Gth day of Morch 19066 that,

ooided)
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"In the absence nf a written judgment

of the Court of Appeal the authors were

not able to procced to appeal before

the ¥rivy Ccuncil, thus cntailing a

viclation of srtivie 14, paragrapgh

3{(c) and ~rticle 14 paragraph 5.7
and the ccntention by cach vlaintiff that,

"during the period between the dete of {Jdismissicl and the
rundering of reasons therefor, 1 was unable to appeal further against
my conviction and sentence ..” are both misconceived. The plaintiffs
deliberately chose not o pursuce their rights boefore the Judicial Cormittee -
thoy slept @ n those rights.

Ty letter doted the 7th day of January 1981 o the Registrar Court
of hyppeal, both plaintiifs roquested "Kindly to set my cese in a position
s that whencver my ntbornoey, ¥Mr. Noel Bdwards wisheg to Further his arqu-
went of appeal to the Privy Cocuncil of fnglend he can do so.  Furthermore,
he 2a0d his oolleagues Mr. ¥Frater and Miss Lighthourne iz sole respensible
for cur case ..."

The Registror of the Court of hppeal by letter <ated the 30th January,
1561, replied to the said leticer stating that she had “groken toe your Actornoy=
at-fow Mr., Eric Prater. Mr. Frater hoas advised me that hoe is endeavouring
tc teke your matiter to the Privy Council in England.™

Mr. Frater cf Ciunscl was not procluded from pyrocceding with petitions

tex special leove to wppcal con Deholf of Loth plaintiffs. o coald have

certified the peint of Jaw involved; he had apjeared at the hearing where

the points of law wero axor Freept with leave, no naw -ints could be

aygued Loefore the Judicial Cowmittee, which were not ayxgued in the Court

belos,
Thereafter, the plaintiifs opted tc pursue their coses by way of
appeal to the Inter jmcrican Commission for Humen Richts by epplicztion

votcd the 12th day of Junc 1901
On the 3zd day «f Septemicry 1984, on receipt of o Lletter requesting

the written reasons for judegment the Court of Appeal de:livered it on the

24th day of Octcher 1564,
I owm of the viow that there was oxtracrCinary «deliay on the jart

«f the Court of RBpy«cel in Jdelivering the written reasoms for judgment as
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premised.  However, tﬁis was not "a deliberate delay "as covtemplated by
Fowell, J. in the barker v. Wingo case. It was an act of negligence, which
iz, a "more neutral reasor ... weighted less heevily .. bwt nevertheless
should he considered.”

The majority decision in Riley®s case conceded thet long delay in
the execution of a death sentence is less than desirsble. ILord Bridge
anid at p.725,

"Their bLordshirsfully accoept that long delay
in the exccution »f a death sentence,
cspecially Joiay for which the condemnoed?
man is himscli in no way responsible, must
bLe an important factor to be token into
account in deciding whether to exercisc
the prercgative of mercy. Dut it is not
for this boerd to usurp the function
allecoted Ly Section Y0 of the Constitu-
tion to the Governor General acting on
the advise of the Privy Council in Jomedica.
The sole uestion for their Lordships®
decision is whothaer the ozecuticn of
sentence of death upon any of the appli-
cants would contravene Secticn 17 of the
Constitution.”

The majority held that it woeuld not,
. A}
It is significant e note that the next succceding act of the
sloantiffs, after the roceipit rd the written reesons for judypent was an
agppeal, net o the Judiciol Commitice of the Privy Council, at to the

United d¥aticns Humen Rig

s Copmittes.  Fetitions . the said Judicial Commiittee
were filed, by the pleintifi wovgan on the 13th day of Swgust, 3985 ~ cleven

wnths after, oend by thoe ¢

Antiff Prott, on the 12th day oFf Harch 1506,
cichteen months after e rocnipt of the said written rossons.  In all the
circumstences this conduct of the plaintiffs show that the said deloy in
the delivering ~f the writtorn reasons was mot the opceraiive cauge of tho
claintiffs’ delayed voritiom to Hoer Majesty in Council ond thercfore the
latter delay from Deconbor 1566 camot he regorded as not ottrilatable to
the plaintiffs.

Lords Scarman aw’ Brightmen, in dolivering the minority judgment in
Liley's case, adoepted »s the jroper aprroach to the inter rototion of the
Constitution, the "generous interpretatica® advecated Ly Loxd Willerforce

in ¢delivering the opinicn of the Judicial Committec in dindistexr of Home

vs. Fisher, sujxra, Y... sacitable o give to incividuals the fuld
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measurce of the fundemental rights ond freedoms referred to.®™ The minority
held that the prolonged deley after convicticn would cause the exeention
of punishment of death to he seen as "inhuman or degrading treatmont”
within the context «f the prohibition of Scetion 17(1) and such treatment
could not bhe nodic valid by Suction 17(2).

hAssuming that the appreach of the minority juicment in Riley's case
iz the correct opproach, ome has to cxamine further wheiher or not the

plaintiffs had, ia cll tha circumstances a leyitimate cxpectaticn that

their scentences wenld e cowsmutsd to life imvrisonment, thereby entitling

them to judicial interventicon.

The most hoelpful casce in this regard is the vwacil of Civil Service
Unions ve. Ministry of the Civil Scrvice [1965] 1 o.C. 37%., Thin case
invelved oo order by the Minister for the Civil Scrvieo thet certein public

~fficers could noe longer bheoome nemboers f pational trade unions. This was

X
Lo

- wvariation of thoir concitiong of scrvice in circumstonces wherc it was an
established practice in thoe pest that any such instruction would not be
made without prior consultaticn with the szid nfficers ond the unicons.

Tord Fraser in hiz judcment said, at p.a0l,
"e.. where o govson clniming a bepefit or
privilege hams no legal right to it, as a
matter of rrivote law, he may have a
legitinate azpectation of receiving the
enefit ov (viviiege, and, if so, the
courts will protect his expactation by
Judicial revicw ns a metter of public
lew (... Laogitimate, or reascnable,
vy cetation may arise either from an
wIfress promise given on Hehalf of a
jakdlic authority or froaw the coxistence
of a regeloy practice whick the claimant
cian reascnobly ex; ot to continume.”

Judicial roview was Jdumied on the cround f naticnsi sccurity.
The rescluticn of the B use ~f Yeprosentatives «F the 30th day of

Jannary 1974, recomnenise “th

of 2ll jersons nwaiting execution
be reviewed™ ond the resclebicon by the Senate on the 9th day of Fehruary 1979
that “eapital punishment @@ suspended for eightecn {1t) months ... pending

o detailled study and assessmont and ruport,® cannct ¢ scon ag exyress

vrcmises given te the pleintisfs that their sentences would e commated.
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The Fraser Committec report tabled in 1966, recommending the
abelition of the death pencliy and the: commatation to life impriscomaent

of sentences of decth iap ged prior to either Uecemier 1580 or March 1081,

equally cannot e clovaed that of exyress promises to the plaintiffs;
thuy remained recommendations.  The newspeper report of the 286th day «f
Junc 1968, attributed b the Governcr General's secretrry, is a statemont
of the prococdure adopted Inv the Privy Council in Jampico when appeals are
ionding Lefore the Judiciel Crmmitteo and the posture of Jameica in its

resyect for the treeties icto which it had entered. The Governmeni news

ney release, reporited in the daily nowspaper of the Sth dey of Moxch

1529, thet "the guestica of the death penalty would e placed on the agenda
L the cabinet® is no bhigher then o purrcrted intentirn to discuss the issue.
%he further newspeper ro« vt ~f the 10th dey of August 1990 that the Cabinet
had given congidoration to vmmuting toe life imprisomscn? the sentences of
jowates whe fall inte verdows cotegorics including that f those on death
row for more than five yoors is an imprecise stateucnt revealing a mere
conteng-lation, by the “Cobinet™ which itself bas no owers to comuute
sentences of death.

The issuing oF the three deeth warrants in ruspect of cech ;_31,aintiff

andt each subsccuent etay oF cxccution would heve conse” oxbreme anxiety, in

the mind of

cach mlainti!
Lords Scaman and Brightman said in the Riley cnsc, of the scentence

ot ceath, ot p.735,;

" iy s, oF coaxrse
«f ancuish ouc £
consequencs: Cf sentence of death.™

and continuing sodd

Yul o prolongation of it beyond the
for arpeal and eomsideration
of repriceve is oot .. ."

The issuing f the denth warrants for the plaintiif was o lawful
cxorcise of the power unior the Constitution to do so. The stay of executicn

Ly the G wvernor Genernl was, in cach case, in respomse o 3 leas hy the

slie, by the Humon Rights Cormitico and by the plaintiffs themselves,

resrectively.  Cne S (% ¢+ complain where the Governor Gencrel




violence - oven to oondoomod W

was responsivé tc requests in such circumstences.

The plaintiffs canncl rely e any existing reculex practice nor
point to any express promise given to them that their sentences would be
cocamuted. There was a continuing detate, tce which the cxocutive was not
insensitive. There was & continuing hope in the mind of each plaintiff and
an understandai:ly constent cuest in avenues that secmod able to assist.

not any genuine legitimate cxpectation was capeble of arising. I can see no

legad basis on which the plcintiffs may maintain that 2 legitimate expectation
arose in thelr favour, to 3ve rise to judicial revicw, in accordance with

the principles in the Council of Civil Serxrvice Unien cass. In the circumstances,
the cumulative cffect of the abrvementioned factors including the delay, do

not anymoere so give rise to ony such legitimete crpectation.  In any event

it would be uwnhelpful 4o consider such factors cumulatively, as Mr. Daly

frr the pleintilis projgoceiad,

If this conclusicn ig incorrect end the plaintiff

e

3 shvuld be held to
hoeve had the seid Jecitciwmotho oxectation entitling them %o judicial roview,
may the Courts exmminge the cxoreisc of the rrercgative of mercy and dircct

thet it Le exercised in frvcour of the plaintiffs?

The prevogative of po

- originated as a power of the sovereign to

show mercy te his suljects. It was o power tr Mestow the sovereign®s one-

Dicey, the leading fiistorian, describes it as,
“. .. the rosidus of digeretionary power
lzfr at any moowcut in tho hends of the Crown,
whether such prwer 1o in fact exercisod by the
Kim; himself or by bis winisters.”

With the ascendency f vrilmentary sujremacy, hist: rieally, most
of what was regarded as the rnoval rroorogotive become oxercigsoble oot by
the kxing himscelf Lut vy puliic officials, the fact and mothod of such
exercise hoing ircorporated in statutes,
In httorney General we. Ve Koyser®s keyal Hokel Lindted, suira, a case
invelving the requisitioning - & privote property awd the guestion »f compensa-

tion, in referring to the rogal prerogative, Lord Poaromoor said, at p.575:

"The constitii
when the power

L princiyde is that
4 the Bxrecutive to intertice




with the oroporty or liderty of subjects
has heen placed under Parliamcntery control,
and dircectly rcequlated by statute the
Execoutive no longer derives its authority
from the Poyal Drerogative of the Crown

but from Periiament, and thet in exercising
such zathority the Exccutive is hound to
nhscrve the restricticons which Parliamont
has imposced in fovour of thae subject.”

and Lord Atkinscn oo

7. at page 540G,

"hfter the stetubte Las beeon passed, and
while it is in ifovree, the thing it
capowers the Crown to do ecan thencecterth
tnly Lo done Ly and under the statute,
oand subject to ald the limitations,
restrictions and counditicons by it imposed,
however unrastyicted Xoyal Prerogative
ney thoretofore have boeen,”

fle stated,

¥ eva. its prorogniive power to do that
thing is in aeyomee.”

The Court hes reserved te itself the right to cramine whether or not
the prerogative power cuists in eay given situaetion and the extent but act
the nmanncr ot its cxerciso o Lo Koyer's case. Lord Denning in Hanrotty

ot 21 vs. Loxd Putler of

fron Walden 8.0. 21.5.71 3

g 306, in an acticon
woainst the Bome Secrotory $0r €eiling to comsidor new matcrial prosented o
hiz after the ommvictirm ond dismissal of appeal but hefioze exccutirm, said;

“rhe hich rrerooative of mercy was excreigedd
by the wonoxceh on the advice of ~ne of hur
irincipal sox aries of stote who took fall
responsibility and advised her with the ¢reatost
conscienca ard. ¢ave., The lavw weuld not enguire
inte the rmosnexy dixn which that prerogative wog
excreised.”

A crmpreheneive craminaticn of the excercise of the proerogative power
wag done in the Council o the Civil Service Union’s casoe, explaining the
modorn development of the losy.

Lord Fraser, ofter raforring to the reviewability of the existence
anc: cnbent and the non-rovicowelbility of the manncy of exercise of the prercga-
tive power os leid cowm ip the e Keysexr's case, conbtimued, at page 399,

“rhis is undox iy the position as
loid down in the cothoritics ... and
is {leinly reoesonzble in relation to

mapy of the mo rortant roercoative
powers which ore concorned with contyol




cf the armed freoz ond with foreign
iclicy and with «iher matters which
are unsuitoblo  Cascussion or roeview
\\/’ in the law coores.®

ord Scoywan ohserved, 2t .07

"Podoy - .. AL

Q detorminin w wer tho exercise of
prercgative v ¥ oiw suldect to
Judicial review is not its sourcee
Lot its cureot wettor.®

troiling factor

a7 J o ‘«{ 4]
"1 86O ne

duelsion-mohkin

simgly lLacause
¥ iu (f!.f.:-rlve;-(;; tron
common ow and . A statutory source 1

(\ /? should - that yeoson only be mmunc o
’ Judicial rewiow. Judicicl review hag 1
think Jdowvelc ' stage today when
without roitore ' any an’lysis of the stos
Yo which thoe ¢ dopment haos come ahout,

one can corvelisntly classify under aveo

haads the crowwls uron whilch admindistese-
tive action is sect e controel ¥

judicial revicw. %he first grouno 1 owonld
call "illeolity’, thoe Firraticnality®
ame the thi oprietyt Y,

and gt pnge GAL,
s rogpects ‘yrocodaral dmpyoryioty?! T ocen

se0 no veascih: why it shouid not he a ground
tor Judici«l rowviow of & Jcedsion made wndor
poewers of whioh fthoe u.lt:imc;‘e.te sourcs is the

fpidsred con e Inded, where the decision
is cne which does mot eiter rights orx
S chligaticos: ¢
|
(\w. only deprive -

tions, Cpvoes oA w:rru ,rlw"‘,( w111 m,mu]
provide the caly qrouwd on which the decigicn
is o o reviow, DBot in any owvent
wvhat procodo uvtr‘ty the puablic fo
requircgent i Drocedurel propriety deg
w,n the i *1’ K \ttf,r cf the decisicn, tha
exocutive ,l"( Acolsion makiog
(if the 1: not that of on adminds
trative ernG the rilcular circun-
stances in wh_k(,} tne decision cane te he @i

OXE koskilIl wos o8 the wiow that judicinrl e

icw U the mrercgative

. piowey was aveilalle to the eitizon whether it is derive !l fvop common Low

-

or the statute.

HE however cauticned, at fsage ‘18,

Yoo I 8 mon tu:mk thm ’lrh t' ri(_;ht of
challen ; It muast,

I think ¢ thu sul _g«;.ct wrtter

i the g power which is exercised

Many exang dcs were given daring the egumant

©
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of prerogetive jowers which as at proseni
advised I <o not think could properly o svie
the subjoct of dudicial review. Prerogative
~owers: such ns those relating to the weking
of treatins . thoe doefence of the realm, the
prexogotive of merey, the grant of honurs
the dissclotion of Parliement ~nd the zipeint-
ment of winistiocrs 1 others are not X
think, susceptililc te judicicl roeview Iocaonsc
their naturs and subject matter are such og

not to ke amemdnble to the judicinl proesss . ."

The prexogotive f worcy being the Lestowal 6 & privilege by tho

vorscn of the Sovercic

“noect of benevoloence - wis newey the subject
of legel rights.

With poriicmentary swrdaaacy, that power wog till cuercised by the

xeigr, but on the

cice of an official functionary io the cxecutive

ari, of Governnent., ian ¥n

dond, this functien wie porfocact by the Hom

Sooretary. This develsy

aeont necessitatodd the formulndion of spoecific rules
guiddng this officicl @ to the procedure to lo adopted in the pevformances
o this official frmeifon e nature of the oxerciss of merey - the subiject
wettor - hag not change? oy reoson of its inclusicn in 31 statote.

By scctigm GE(4) oi the Constituticn of Jomaica the e¢xecutive authority
of Jamaicn is vestoo in Hex ¥odesty.

Seetioe CG(2) reads,

"Subdjoct to faw pxovisions of this
Constitution, the executive authority

o Jagelern woy be exercisodl on ehalf of
r Bojesty Ly the Governor Gencreal
eithey dirccetiy or through fficers
subordinnie to hion.®

Section €2 esteblivkern o Privy Council toxr Jo a sud its members
censist of Ysix mendvs apucfnted ¥ the Governor Senexnl, after conseliation

with the Prime Mirister, Ly instrument under the Doerd Soal”™

Scetion anthoriscs the Governcy Generul to cxovcise the prorogatiwve

rf werey *in Her Mojosiy’'s andG ot Ber Majosty®s Laob Sutisection (2)

i )
roais,

"In the cxereisc i the powers cuenforred on
him by this sccticn the Governor Cencral
shall act on the roo mmendation oFf the
Trivy Councii.”

Section 91 requires that the Governcr General ia the case of a persen
sontenced to ceath, caune ¢ written report of the case from the triel

Hhudga, and any othey dmorsation fYon the record of the case or elsewher e, as
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the Privy Council way reccormend: is required, to In sent to the
Privy Council in order that the privy Council may advise him in accordance
wilth the provision of sccrion 8C.
Section 32(4) reads,

"Where tho Governor General is dirceoted
to exercise any funciion, in accordence
with thce reoomsendation o~y advice of, or
with the concuryonce of, or aftcr consul
tati-n with, or on the represcnitaticn of,
any persen oy authoricy, the guestion
whether ho 'vsm s exercisced that function
shall not i« coguired into any court.”

In Jamarici. the jrorvcgative of mercy is exercisnble by the Governor
Geﬁe'al in Hor Mavjesty s meme, and in thoat regard he is bound only Ly the
rocommendation ¢f the Privy Council.,

Tho Govorror Goneral cannot boe hound by the recramendations of the
United faticons Committee on fAuman Rights or the Intec Amoricap Commissicon
on Haaon Rights, as contended for by the plaintiffs; thet would e patently
unconstituticnel as beindg in eontroavention of Section 90(2). It would be
aotinGg under the Jdictetisrn of these internaticnel IxJdics.  In uﬁditiﬁn, the
roccrmendations of these sofl Lodies should he ecoordid rospectful considera-
Licm, lut Leeauvse the wwontice, by which the Government of Jomeica is bound
tr these orgamizeticns, have not becr incor-wrated im cur municipal law, the
Privy Council is not iound 1y them; vide, The Parliament Geloe (1879) 4 Probatc

Diwisiocn 129 and MeWair's o vhe Law of Treatices. 1€ sooms e me that if the

¥

¥rivy Council yurported oo o oet, it would be suliecting itself to the
criticism that it was offfecting & rrocedural improrricty, ond acting ultre
vives, thorohy attreocting the issuce of onc of the oo gabive cxders.,

Loxds Scarman and Drichitman, in the Riley case, snid, of the prercgative
of morcy in the Jamedican Congtitution, at page 733,

¥It iz o D noted that this is an

oxecntive Tower sulbject to the goxt of

sof apard, i.o. the confidoptial adwico

of a distinguished indopendent wddy,

which in o familiar feature in 2ominise

trotive dow The oonderiod non thouh
wor exists for his protecidvnm s

wei il s for the protection of the puliic

interest, hzs no richt to ke heaxd in thoe

delileraticons of the Privy Council ond the

Guvermn Goneral.  In short, the exevelisoe

of this ceocutive power is o el

g

.
SRIC
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example of an adminigstrative situation in
which the individual affected has a right
to expect the lawful exercise of the power
but no legal remedy: that i to say, no
legal remedy urless the Constitution itself
provides a tremedy."

The Judicial Committee of the Privy Council in the De Freitas vs.

benny case held that under the Constitution of Trinidad and Tobago, a constitution
of the same “family" as Jamaica's, in the exercisc of the prerogative by the
Governor General the condamned man has no entitiement to be shown the material
which the designated Minister tenders in his advice to the Advisory Committee

{the body corresponding to the Privy Council of Jameica). Nor did he have 2 right
tc be heard by the said Committee.

The Constitution of Jamaica 1s a cowprehensive statutory scheme
detailing the operation of the prerogative of mercy. It is exercisable by the
Governor General in Her Majesty's mame, on the recommendation of the Privy Council,
as provided by section 3¢. Certainly, if the Governor General acts on the advica of
a body:to the exclusion of the Privy Council e.g. the Cabinet, therein would lie a
claim éhat it was acting ultra vires.

Section 32{(4) iz an cffective non~certriecrori clause, which protectn
from review by the Courts any decision by the Governor General acting on the advice
of the Privy Councii.

The prercgative of mercy which by its nature was never the subject of
legal rights, never zstiracted to itself the operation of the trial process. The
condemned man had nc right to appear nor to make.representations. Nor has he any
right tc see the matevial rvelied on by the Governor Geéneral im Privy Councii.

Sec. 88(3) provides thei the Frivy Council may regulate its own procedure, “subjzct
to the provisions of this Constitution.” The Constitution has not extended the
orovisions governing che exercise of the power, to include these sald rights
claimed by the plaintiffs.

It is worthy of note that Section &% provides,

“"the Privy Council shall not be disqualified

for the transaction of business by reason
only of any vacancy among its members
(including any vecancy not filled when it is
first constituted or is recoustituted at any

time), aud any proceeding there in shall
be valid notwithstanding that same



person wvho was not entitled so to do
took part therein."

(:;w_‘ This is a statutory validation of an improperly constituted Privy
Council -~ an improper composition whose decision would, in the absence of
such an clause, be subjected to judicizl review, on behalf of anyone affected
by its d:cision. The Privy Council would have beenr improperly constituted
if a person who was not entitled to take part in the deliberations and

(:w\ decision in fact did so.

i For the above reasons I find that the Court has no power to grant
judicial review of the exercise of the prerogative ¢f the Governor Gemeral

s in the instant case.

In 21l the clrcumstances I hceld that the declarations and order

asked for should not be made and that the injunction should not be granted.

(:4; FProesident:

The actions are accordingly dismissed. There will be Judgment for

the defondants - ne order as to costs.




