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g@gch 25-27; 30-31 and June 8, 1992

ROWE P.:

Pratt and Morgan were sonitencnd (o death on January i5, 18979
in the St. Catherine Circuit Court, upon their conviction for mupd@x.
Their applications for leave to appeal against convictions were dis;
miss=d Iy the Court of appeal on Docsmber 5, 1986, Their furcherx
appeal. against cenvictions by way of an applicatien for special leave
to appeal to rhe Judicial Commitves of the Privy Cmuncil was dis-
missed on July 17, 1386. 4% thet hearing, Lord Yempleman expressad
vhe poard’s disguist at the unexplained dolay by this Cocurt wherzby
the written reaseons for the dismissal of the appeal, promised on
December 5, 1930 wore pot delivexrcd until Sepuvembany 24, 1984, There
was absclutely no merit in the substantive appeal, but “ha epermity

cf the unexplained dolay, prompted Lord Tsempleman to comment thuss



"On 5¢h December, 1950 the Court of
Appeal dismissed the petitioner's
appeal against convicticon and the
sentence of death for murder asnd
promized {o put their reasons for

so doing in writing. Those reasons
wera not delivered until three years
and ning menths later namely on

24th Septenber, 1964, During the
whele of that period the appellant
had sgentence of death hanging over
bhim and, of course, nu action could
be raken on his behalf, or on bebalif
of the authorities, pending the possi-
bilities of ah appeal i this soard
which could only be considered when
thogse reasons had been delivered,"

{Emphasis addedj

it will be necessary Lo commeni upen the emphasized
sentence later in this judgment especially as it assumed great
impertance in the further progress ©of the appellants' attempts

Yo cause the sentence of death te be set aside in relationship

to them.

Barl Pratt, applied to the Inter-American Commission on
Human Rights on June 12, 1981 for redress on the ground that he
was arrested, accused of a crime of murder of which he had no knowledge,
tried, convicted and sentenced to death, by an unfair trial process.

By Regolution Ko. 1,/45 of July 1, 1985, the Commission resolvzd to
declare that thers existed no evidence of the alleged vielations of
the American Cenvention on Human Rights as claimed by Pract but went

on to recommend "ihat the Government of Jamaica suspend the execution

of those persong sentencaed to death, commut:: the sentence of

Earl Pratt and reguest, 1 accordance with its Regulations and the
spivit cf Article 4(3) of ths American Convention con Human Rights
as well ag for humanitarian reasons,; that the Government take
definite steps to abolish the death penaliy as has been done in

various countrics.®



The matior did not rest vhere as on July 9, 1937,
the Ixecutive Secretary of the Intor-aAmerican Commission on Human
Righis wrote to the Minister of Forsign Affairs of Jamaica, con-

firming a telegram of July 7, in these terms:

"1 have the honor to rvfﬁr 1o

Your Fxctligncg°m nere dated

Maxeh 12, 19387, you; refexence
L/20G/146, concerning Barl Pratt

and Ivan iMcrgan on death’s row in

Jamaica.

Please be advised that che inter-
American Commissiot on Human
Rights, at its 70ilh pericd of
sussions, hoeld in Washingion, D.C.,
dccided on June 30, 1987 that
Messrs. Pratt and Morgan suffered
a denial of justice during the
peried ¢9 -1984 viclative of

(‘{ Article 5(2) of the Amacican Con-
} i venticon on Human Rights. The
7 Commission found thai the fact that
K ithe Jamaican Court of hppsal issucd

its decision on Docomber 5, 1980 but
did not issuc ths rezasons for that
decision until four yeais later,

. September 24, 1954, was tanaamaunt
Lo cruel, inhuman and dagrading
traatment because during that four
year delay the puhl doners could not
appcal te ths Privy Councii and had
to suffer four years on daath's row
awalting cxecutiocn.

The LHLU'—American Comm: 3sion on

Q“} Humar Righte, pursuant Lo its cable
-, of July 7, 1987 regussts that the

(_} execution of Messrs. Pow and Morgan
- be corunvtad for humani i an reasons.”

i draw attention tc one af the reasons advancad
by the Inter-Amcricen Commission for thoir decision, viz., that
during the poriod of nesarly four years delay the apps:llants could
‘not huve appealed to the Judicial Commaittse of the Privy Cecuncil,
and to the furthor fact that the above lotter specifically refarred

to both appellants. It is uncleaxr how and when Morgan's case was

(~” presented Lo the Commission, bul in para. 7 of hig affidavit of

March 1, 1991 Morgan admitted having wmade such an appeal.




Prior to uthis sccond degclisicn of the Inter-imerican Commission
on human Kights, the zppellants, Pravi on 28th January 198C and
Morgan on 1Zth March 1987, made representaiiops to the Human Kights
Commi: - oe of the Uniited Bations which, azftoer considering roplies
and rypresentations from the Goverpment of Jamaica, expressed its

} views under Ariicls 5, paragrpah 4, of tho Optional Protocel. These
*J views included tha followinge

Tiw:re was delay in the appeal procoss

and that the rig to review of con-~

victions and sani nust bo made
avallable without undus celay.,

absence of a writtaen judgment
Court of Appual, : appellants
wera net able vo procenda wo appoal

befors che Privy Council thus entailing
(“\ a vieclation of Article 14 paragraph 3(c)
o and Artaclic 14 paragraph S.

B (ci in capital punishment casws, Jam
an imperative duly Lo cobhsarve 1 :
all the guaraniees for a fais trial set
out in Article 14 of thz Covenant.,

(3) Thai the appellants weroe ontitled to a
remedy for the violaticns of the Covenant
in Article 14 paragraphs 3(c) and 7 and
that their sentsnces should be commuted.

Czalh warranis were signed by the CGovernor-Gonexal on three
o oceasicas in raspoct of zach of the azppallanits - first on February 13,
, 1287, zocond on March €, 193¢ and thivd on March 7, 1991. Exacution
— of the first and socond warrants was siayed on the representations
by and on behalf of the appallants., Congogueni upon the issue of
the third wacrranit, the appellants filed se¢posrate Motions for Consti-
wul.ional R@dLQES under Secricn 25 nf the Consvivution of Jamaica.
Those Movions wore consolidated and after s hearing in April 1991,
the Mol .ions \@r@ dismissod glving risc¢ to rhese appeals.

(;\ Three broad issues were argued boefore us:

} (1) Were the appellants denied & fair

a hearing within a reasonable time
as roeguisred by Section 20(1) of
the Constitutiony




—_—
8}
~——

Would the infliction of the Death
Penalty on thoam scoma Lwelve yeasrs
aftor 1t was pronounced constituta,
in the circumstances of theilr case,
inhuman and dugrading treatment con-
trary ‘o sSection 17{(1) of the Con-
stitutien?

(3) Was the decision of the Governor-
Genaral in Privy Ccuncil ncot to
commuie the Death Ponalty in their
casa, unreasonable, arbitrary and in
braach of natural justice and the
Coastitution?

WERE THE APPELLANTS DENIED A FAIR HEARING WITHIK A REASONABLE

TIME AS REQUIRED BEY THE CONSTITUTION?

Section 26(1) of the Ceonstitution provides that whenever a
person 1s chargad with a criminal offcwncs he shall be afforded a faix
hearing within a reasonable time. I1 has always becn considered
cppressive for an accused perscn to have 3 criminal charge hanging

over his hiead for < inordinate paricd cof time bafore being brought

s

to trial. Between trial and ihe hending down by the Court of its
decision tnerce may by a furthar peried of incrdinate delay. The

majority of tha Supreme Court of Wigeria in Ifezue v. Mbadugha «: al

11945 L.R.C. (Const.) 1141, identificed that botween 1979 and 19234
some judges in that country had bacome rotorious for very long
adjournments of judgments leading to a deprivation from them of the
advantage of forming fair impressions of witnesses and ovaluaticn of
evidence, With that factual backgreund the Court went on to o5old that
when the Amended Constitution of 197Y% raplaced the phrass "a fair
pearing within a reasonable tims by & Court” with the provision that
"Bvwry Court ... shall deliver its docision not later than 3 months
end shall furnish all parties ... with duly authenticated copiles of
the decision on the date of delivery"” the latter provision was manp-
datory.

On the facces the judgment in Ifezue's case was deliverad mors

-

than 3 months after the completion of the hearing and consceqguencly

iy

vhe appeal was allowsd and the case remitted to the Court of Appaal.



The report of the Suprems Court's ducislon docs not indicate what
instructions thet Court gave to the Court of Appeal. What is now
clear, howsver, is that tha discretion of a Court in Nigeria to

postpona the handing down of a judgment whethor at first instance

or on appealis rostrictad to threco months.

Theo judgment of Powall J. of the Supreme Court of the United

o

States of America in bavker v. Vingc 407 U.5. 514 (1972] was approved

ang applied by the Judiciel Commitues of the Privy Council in Beli v.

D.P.P, (19

355 32 1.

et

LR. 317 and was followed by ths Judges in tho
Coure bolow. Powell J. idaentified four factors which a Court ocught
1o agssss in derermining whether a particular defendant had boen

deprived of his rights to 2 fair trial within a reasonable tims, viz.:

©

( g (1) Length of dolay.

v 2) The reasons given by “ha prose-
cution to jusiify tho dolay.

(3) The regsponsibilivy of tha accused
for assarting his rights.

(4) Prijudice to the accugead.

in Bell (supra) the Privy Ceuncil accepied tho position that
N tha fundamental rights gquarantaed Lo individuals undex Chapter Iil
P of the Censtitutior must be balanced against the societal interest

in tho preservation of law and order. Lord Trmpleman said:

“"Their Lerdehips accept the submis
the raspondents that, in giving effect
o the rights granted by secrions 13 and
z0 of the Constitutien of Jamaica, thwe ,
Courts of Jamaica musi balance the funda-
mentel right of the individual ro s fair
trial within a reascnable time against
the public interest in the attainment of
o justice in the context oi rbo prevailing
(J system of legal administration and thue
y prevailing eccnomic, social and cultural
' conditicns to be found in Jamaice.”



(0

A similar balancing attitude hes been adepted by the Suprome

Court of Canacda ip their interpretation of Section 1i(b) of the
Chartver of Rights and Freedoms which provides for the trial of
accused persons within a réasonable Cime, The socictal interesc in

the speedy resolution of a criminal charge was aloguently expounded

by Cory J. in R. v. Askov [1990; 74 D.L.R. (4th) 355:

"1 agree with ithe position taken by
Lemer J. that s. 11(b) explicitly

focuses upon the individual intervest

of liberty and se¢curity ¢f the person.
Like other specirfic guarantess provided
by s. 11, this paragraph i1z primarily
concarned with an aspoct @i fundamental
justice guarantesd by w. 7 of the
Chartsr. There could be no greater
frustration imaginable tor innocent:
persons chargad with an offonce than

te be denied the copporiunity of demon-—
strating their i1nnocencs for an uncon-
scionable time as a result of unrgason-
able delays in their trial. The tiame
awaiting trizl must bo axguisite agony
for accusad persons and their ifmmediatc
family. It is a fundamental precept of
our criminal law thah every individual

is presumed to be innocont upiil proven
guilty. Iv fgllows that on the same
fundamental ievel of importance, all
accused porsoens, wvach cne of whom 1s
prosumed to be innoceni, should be givoen
the opportunity to defend Lhemsclves
against the chargues thoy face and to have
their noms clrared and reputetion re-
agtablished at the earliest possible tima.

Altbough the primary aim of s. 11(b) ig the
protection i the individual’s rights and
the provisicn of fundamental justice fox
the accused, nons the lves chere 1s, in

wmy view, abt least by inference, a communitiy
ox sccietal interest implicit in s. 11(b).
That community interest hag a dual dimen-
sion., First, there is a collective intarest
in ensuring thaet those who transgress Lthe
law are brought te trial &nd dealt with
according to the law. Sacondly, those
individuals on trial nmust bo treated fairly
and justly. SpecdyY triaels strengthen both
chose aspects of ihe community interest. A
trial held within & reascnable time must
beagfiv the individual accused s the pre-
judice which resulis from criminal proceed-
ings is bound to bg minimized. If thoe accusad
is in custody, the custodial time awaiting
trial will be kopt to a minimum. If the
accusad is at liberty on ball and subject
o conditions, thon the curtailmants on the




Pliberty of the accusea will bo kops
Lo a minimum. From thwe point of view
of the communiiy intoerest, in those
cases whore the scocused 1s dertained
in custedy awalting trial, society
will bencfiv by the gquick rescluticn
ef the case eithor by reintegrating
inte sccrety the accuscd found to be
innocent or 1i found guiliy by dealing
with the accusw«d according tc the law,.
If the accused i1s released on bail and
subscquontly found guilfty, the
frushration foltv by the community on
secing an unpunished wrongdeor in their
midst for an axtended poriod of time
will be rolicved.

There are as well inmportvant practical
bonefits which flow from a quick
roselutieon of the chargas. There can
be ne doubt that momorics fade with
time. Witnosses are likely to be more
rolieble testifying to evants in the
lmmediate past as oppos:d to events that
transpired many months Or even yoars
before the trial., Hot only is thare an
crasicn of the wiincesses' nomnory with
the passage of time, but there is bound
t¢ be an 2rosion of iLhe witnesses
thimselves., Witnesses are peoplay
they ave moved out of Lhe country by
their empleyer, or for roasons related
to family or work they move from the
o8t coast to the wast coast; thay
become sick and unable to testify in
ceurt; they arce involvad in debilitating
accidents; they die and their testimony
is forever lost. Wilnasses Loc are
concarnaed that thei: evidence be taken
as sulckly as possible. Tostifying is
often thought %o be an crdeal. 1Lt is
somarthing that waighs on the minds of
witnaesses and is a scurce of worry and
frustration for them until they have
given thelry (ozlinony.

It can never bv forgotton that tho victims
may be devastated by criminal acts. They
have a special interest and good reason te

expect that criminal trials take place wich-

in a reasonable bime., From a wider point
of viiw, it i1s fair w0 sayv that all crine
disturbs the community and that serious
crime alarms the communiiy. All membors
of the communiity ar: thus entitled to see
that the justice system works fairly,
nfficiently and with reasonable dispatch.
The very reascnable concern and alarm of
the community which naturally ariscs from
acts of crimg cannot be assuaged until the
trial has takon place. The trial not only
r2s0lves the guilt or innocence of the
individual, but acts as a reassurance to
{the community that sorious Ccrimes wre
investigated and thet those implicated are
brought to trial and dealt with according
to the law.



"The feilure of tha jusiice system

to denl fairly, guickly and offi-
ciently with criminal ¢rials in-
evitably leasds “o the community's
frustration vith the judicial systiem
and eventuaelly o o feeling of con-
Lanpt for couyt proczdures. Wooen a
trial takes place without unrcason-
abla duelay, with all witnegses aveil-
able and memcrics froesh, i+t is far
nmore certvain that the guilty partics
wiie commitcted the crimes will be con-
victad and punishaod and thosa that
uird noi., will be acquitvicd end vin-
dicated. It is no exaggsralion to
say that a fair and balanced criminal
justice system simply cennot exist
without the support of the comauniiy.
Coherinuad community support for cur
system will not opdurs in tho face of
lengthy and unreasonabla delays.”

Cory J. went on to focus on tho four factors identified in

Barker v, vWango {(supraj. Dalay may be attribuvable to the Crown or

at

its officers or by systemic or institurional limitations. Such
dolays will enure to the bonsfit of the defendant and wuigh against
the Crown. 3ut o decide "bow long is too long® will reguives an
enguiry into all the circumstances of a particular case and where
possible a Courty should lock to the appropiiats yvanges of deley to
dolernine what 1s 2 reasonabls limit. As to delay on the part of
an accused perscn Cory J. said that vl burden always rests on ¢he

Crown to bring the case ro trial and ih the mexe silence of the

accusad is not sufficient to indicate a waiver of Canadian Chartay
Rights. He want on to say that an accusad must take some direct
action from which a consent to delay can be propavly inferred. s
concluded that whore thore is delay on botlh sides, the onus rusts
upon the Crown o establisb on a balauca of probabilitics thet tha
actions of the accused constituie a waiver of hils ¢r her xightis.

Cory J. &lsc quoted from Sopinka J. in R. v, OSmith 116899]

g

v

52 C.C.C. {3rd.) 97 where it was said at p. 111 that:
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“Having found that bthe delay is sub-
stantially longer that can bs juscti-
fied on any acceptable basis, it
woulc be difficult inde2d teo conclude
thet the appellaast's s. 11{b) rights
ave not been violated because the
appellany has sufferod no prejudica.
in this particular contexti, the
inference of prejudica ig SO strong
that it would be difficult to disagree
with  the view of Lomer J. in Mills
anG Rabay that it is virtually irra-
buctable,”

He accepied this principlse bui went on o suggest ways in

which :he rebuttal could take place. He said:

"Hevertheless, it will be cpen to tho
Crown t¢ attenpt to demeonstrate that
the accused has not been prejudiced.
This would preserve the societal
1nterast by providing thar a trial
would proceed in those casos whers
despite a loung delay no rssulting
damage had been suffered by the
accusaed., ¥Yat, bthe sxistence of the
inference of prejudice drawn from a
very long deliay will safsly presexve
the pre—cmicent right of the individual.
Chvicusly thse difficulty of gver-ceming
the inference will of necoessity bocoms
mors difficuit with the pessage of time
and at some point will bicome irre-
buttablic. YHenethoeless, the factual
situationpresented in Ccnway serves as
an e¢xample of an extremely lengthy delay
which did not prejudice the accused.”

i unroeservaedly accept that inordinate delay in bringing an
accused perseon ko trial is prosumptivaely prejudicial, but that thas
presumprion is rebuttable by evidence which can include thoe conduct
of the accused and the nature of the proceadings.

c Kakis v. Government of the Ropublic of Cyprus and Others

11978% 2 Rll E.R. 634, the House of Lords refused to sanciion the
cxitradition of the appellant to Cyprus on the ground thal it was
unjust. and oppr<ssive s to do as vital defence witnesses had bocome
unavaileble dus Lo lapse of gime and that the government of Cyprus
haa ac&#d in such & menner that the appellant could justifiably
bulizve that he would not have been prosccuted for the allegad
offences. Loxd Diplock gave his undorstanding of Lhae term:

and oppressive” at p. €38. He said:




“"Unjusy ' I regard as directed pri-

marily to the risk of prejudice teo

the accuscd in the conduct of the

trial itsclf, ‘opprassive' as

direct=d to hardship te the accused

resulting from changes in his circum-

stancaes that have occurroed during the

period to be Laken into consideration;

but there is room for overlapping and

batween them they would cover all

cases where to return him would not be

faix. Delay in the commoncemcrt or

conduct of extradition procsedings

wirich is brought about by the accused

himself by fleoeing the country, con-

cealing his whereabeoucs or @vading

arrest cannot, in my vioew, be relied

on a8 a ground for holding it to be

¢ither unjust or oppressivse 1o return

him.*®

Kakig hed lost the suppeort of vital defence witnasses and
had szt led in England for scveral yrars before the demand fou
axtradivion,
a1ll the cases reforred to by Dr. Barnctt on this aspuct of

the appral wers concerned with criel at first instance. Procoedure
fer such wrials normally include arrest, pre~trisal incarceration,
release on conditional or unconditiocnal bail; gathering of evidonco
and a witness trial bafere Judge alone cor before Judge and jury. it
is hers taken as axiomatic that the fundemental principle cf the
presunpiion of innoconcs applies, oven in the face of a peorencially
overwhalning case agalnst the eccuscd. When, howevar, a proparly
constituted “ribunal hears and determnines the criminal hrial, the
position dramatically changos. Thaore 1s ne longer an onus on the
prosecution te take positive steps to initiate an appeal or %o pro-
sceute that appsal. The presumption, If any, must at that siage be
that the prosccuticn has fully discharged 1ts onus to ramcve the
mantle of innocence which hitherte cleothed and shielded the accused.
v is now the turn of the cenvicted porson Yo assert, if he wishas,

his right to appeal. In such circumstancoes metters of utmest rzlovance

to the trial process bave n¢ bearing upon thg appeal process. This is

not to say that aproper system for receiving appeals and for hearing
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and determining such appeals ought not o be establishad and
maintainaed by the govérnment. Bui of ccourse there 15 no complaint
that a proper appellazte process was not provided in Jamaica.

As tht Record discloses, tic Court of Appeal endeavours
to hand down written judgments within three monihs after the
hearing of appeals. In some cases judgment is rescerved. Theidr

considoration, preparaticn and dolivery weuld crdinarily have

hignast prioraity. Iin other cases judgmeont is delivered immediatoly

upon the conclusion of oral arguments procecad by short oral stato-

mencs by the prasiding judage. The practice whereby all thoe sub-
missions in criminal cas2s ars wmade crally in Court enables counsel
for vhe zappellant ©o know at once which 1f any of his arqumerts find
favour with the Cour: and at thoe ond of the day no onwe 1s or can b
in any doubt as te why “he appeal has bean dismissed. Ten y2ars or
s¢ ago, it was the practice of the Court, cp occasicons; Lo invite
shorthand writaers inte Court to make a verbatim record of the cral
judgment of the Couri., Vhere that was not done for whatever reason,
reaszons for judgmunt would bz prepared and delivered in open Court
a2t a subsequent sitving of the Court. In the instant case tho
reasons for judgmant were not delivered for some forty-five months
due to the failure of the judge o whom iis preparation was assignned
tc separate these bundles from orher concluded cases.

Altheugh there was no ovidence in support, the practics is
s0o well decumentad that I can say that within a few days of the
passing of a sentence of death on a prrson ceonvicted of murder, the
trial judge prepares a Report concerning the case for the use of
the Governor-Genoral in Privy Ceuncil in accordance with Section 61

(1) of the Constitution. If there 1s n

Q

appeal or i1f the appsal is

dismissed that Report is forwarded to the Goevernor-Goencral.

15 dismissed, many convicted murderers take no furtner step in the

proceedings until they receive information that the Gevernor-Goneral
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on Livi: recemmandation of the Privy Council has decidod that the lew
should taka its coursa. At that stage the usual stap is for the
condemnoed man te scek a stay of exwcution while he applies for
leave to appeal to Her Majesty in Council. Consequently, between
the time that the appeal is determined in ithis Court and the cime
whaen the condemncd man aplics for lwuave ro zppeal may bo several
years and in excess of forty-five months, A recent exampla of such
an application is provided by Privy Council appeal do. 43/99,

Reruie ok Bvans v. The gucen. A man was nurdered on lsth February, 1960.

T

Evans was convicted for this crim: om May 5, 1981, His application
for Lrave Lo appeal was dismigsed on Docembsr 2, 1982. Special
leave Lo appeal from the Ovder of this Ceurt was grantad by tho
Judicial Committec of the Privy Council on March 14, 1930 znd the
appzal was oventually allowad on July 23, 18%1. Wraitten rueasons,
Landad down on August §, 1591, recallsd tpat spocial leave to appaal
was "igainst the Crder of the Court of Appeal of Jamaica mada on

2nd December, 1962, which in an unrecorded oral judgmen® dismissed

the appellant's applicacion for leave to appeal against his con-
viction of murder in the Home Circuit Couri on May 5, 1991." |{Enpha-
sis addedj.

No point whatsocver was taken ro the hearing of the appli-
cation for laave teo appeal on the basis that therse were no written
r2asens for judgment or that the oral reascns were not recorded.

The appeal was a2llowed.

The Judicial Commitiee Rules 1957 which were referrad to
by %he Judges in the Court below were revoked by the Judiciel
Committee (General Appellate Jurisdiction) Rules Order 1982 which
cam¢ into operation cn February 7, 1983. HNHeither in the 1957 Rules
as amended nor in the 1983 Rules was thers a provisien that the appli-
caticn for special leave te appeal to Her Majesty in Council sheould
be accompanied by the reascns given by the Court for the decision
appealed from. Rule 3 of the 1957 Rules as reproduced in Rule 3

of 19€3 Rules, with minor stylistic changes, now provides that:
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"3(L) A petition for special leave o appeal

shall:

(&)

state succinctly all such

facts as 1% may be necessary
Lo state in order to enable
the Judicial Committee %o
advise Her Majesty whethe:

such l=zave oughi to be granted;

dzal witl the nerits of the case
only so far as is necessary tc
explain the grounds upcn which
special leave %o appeal is
scought: and

be signed by the Counsel who
attends at tne heering or by the
party himself if he appears in
person., "

Rule 4 which is also realevant provides in parts

-

lodge:
(a)

(b)

and Rule 50, is in

“56(1)

(3)

"A petitioner for speciel leave to appeal shall

si1x copies of the petiticen and
of vhe juagment from which special
leave to appzal is sought;

an affidavit in support cf the
patition &s prescribed by Rule

[X7]
[

these terms:

A pstition not relating te arny pending
app:al, and iny othexr patition con-
taining allegations of fackt which cannoi
be verified by raeference to the regis-
tored Record orn any Certificate or duly
authenticatsed statement of the Court
appealed from, shall be supportod by
affidavit,

Where the pooitioner prosecutes fils
petition in perscn, the affidavit shall
be wworn by the petitioner himgelf and
shalil state that, to the basgt of the
prtitioner's knowledge, information and
belief, the allegations concained in the
petition are true.

Where the petitioner is representad by an
agent, the affidavit shall be sworn by

chie agent and shall, besides stating that,
e the best of the deponent’s knowledge,
informatict and belief, the allegations
contained in “he petition are true, show
how the deponent. ¢btained his instructions
and itbhe infcermation enabling him to pre-
sent the petition.”
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Frivolous petitions should be discouraged énd to ihis
end a circular lotter was issued from the Registrar of the Privy
Council to the Registrar of the Supreme Court of Jamaica on
June 27, 1973 reminding of the principles csetablished in Muhammad

Mawaz v. The King Emperior LRXVI Y 1.4, 12¢ and reguesting the Chief

=

Justice to "draw ic the a:tention of practitioners in Jamaica the
serious naturz of “he signing of a cerviricate that a psililonar has
reasonable grounds of appsal te Her Maejesty in Council.®

The appellants Kiew that they had a right to apply to Hor
Majosuty iﬁ Council for leave wo appeal and that whey could do this
through the agency of thoir kvtorneys—-at-Law. They wrote ¢ the
Registrar of this Couri asking thet vheilr "case be sat in a position
s¢ thei whanever my atiorney HMi Heel B, Edwards wishes o further
his argument of appeal te the Privy Council <f England he can do so.
Furthormore he and his ceolleaguss Mr. Frater and Miss Lightbourne is
sole responsible for our case ab this present moment.”

Many years elaps#d and not a word was addressed to the
Court of Appeal by the appellanis or any of the three Arvorneys-at-
Law named in vhe lettyer of January 1, 1%sl. To this day no compatent
Court has ever said therc was a tittle of merit in the grounds cof
appeal erguad befors this Court or in the perition belacedly pressnted
to the Judicial Commiti~e of the Privy Council. <Can it bz that no
responsible Artorncy-at~Law was willing in 1%&1 Lo sign a ceruificate
that the appellants had raasonable gicunds o appeal e Her Majasty
in Council and could that be ~he roal reascon why no application for
lzave to appeal was filed between 1981 and 19447

An application for lcave to appeal te Her Mejesty in Council
can be facilitated by the writen roasonsfor judgment of the Court
of Appeal but such an applica.ion 18 not and has nevaer buen
dependent. upon such reasons as a condition precaasnt Lo 1ts presenta-
tion. The rolevant Privy Council Rules of procedure do net require

the lodgment of the reasons for judgmint at the petition stage. It
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1s entirely possible that if Counsel had brought the L1957 or the

1983 Privy Cecuncil Rules to their attention, their Lordaships in

the Privy Council would not have included the senteonce:

"During the whole of thet prriod the
appellant had seontence of death hdhging
over him saud of coursc, no acticn could
be taken on his behalf, cr on behalf of
the authorities, pending ‘he possibili:sy
of an appeal to tnis Beard which could
only be considered when those reasons
had been deliverad." [Emphasis added;

petween 1980 and 1984 ihe appellants took active steps to
have cheir conviction and/or sentencs sot aside by their applicacion
to thz inter-American Commission on Human Rights and to {he Human
Rights Committce of the United Hatlons. Both of these international
bodies ware profoundly affected by the passage in the Privy Council
judgnent we the effeoct that the applicants were powerless o iniziatve

thoir appeal before the Judicial Commit:

cf the Privy Ceouncil until
the written reasons for judgment bocams available. Ons is left to
speculate 1f the final recommendation from thess international
Commitiees would have been the same 1f (hoy had befors them tho
rolevant Rules of Precedure governing applications for leave to appeal
to Her Majesty in Council and the practice in Jamaica of condemncd mon
waiting for yeavs before approaching Her Majesty in Council for leave
to appeal in élrcumstancus whers no Lrregularity in the issue of
judgment was invelved,

The appellants wers represented on appeal by Counsal who
werae assigned under the Legal 2id System an force in Jamaica which
Scheme provided a foe for advice to the convicted person as ice
whether he has any greound for an application for leave to appaal to
Her Majosty in Council and for the drafi.ng cf all tne necassary
document.s where the convictad parsén appeals ox applics for leave
to appeal. True the fee invelved beru no true relavicnship ro the

economic cost of the service to be performed but it was the same fce
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offerced foir appesrance before this Cours. As vho affidavis of

Ms. O°Connor shows, the Jamaica Council for Human Righie acws as

(<

-

a charitable agency for ceceiving, processing and forwarding appli-

cations for leave to appeal in murder cascs to London solicitors

~for filing at the Privy Council. One step in that procedure is the

service of the intended petition upon the Clexk 1o the Jamaican
Privy Council, i1he Ragistrar of the Court of Appesl, the Ministry
of Justice and thn Director of Public Frosecutions. This procadurc
is cbviously necossary te alori all these functionaries that the
condemned person intends to appeal or apply for leave Lo appeal 1o
Her Majesty in Council.

it must also be recalled that a prevision is made in
Saction 35 of the Judicature (Appellate Jurisdiction) Act for this
Court. Lo grant leave to Her Majosty in Council. Such an applicsuicon
must be made wichin twenty-one days aficr the judgment of +he Courc
and consaguently cannot always depend upun the roasons contained in
a written judgment., Ho application for leave to appeal to Her
Majesty in Council was aver made by the appellants to this Court.

in my viaw the appellanis did not sufizv any projudice in
the presentation and prosecuticn of their appeal to Her Majesiy in
Council by rcasuon of the failure of this Court to deliver thy rcasons

for judgmnant ov.er ithe period Dacembur 5, 1980 1o Soptember 24, 1984.

Neithor appellant showed a titile wntorest in patitioning

Her Majesty in Council during this time and when they did arousea
themselves to so petition thuy acted with such lethargy as te indicate
that this procadure was given lowest priority in theilr quest to stay
alive. I find i{hat there was no broach cf Section 20{(1) of the
Consiivuticrn in that the forty-five month delay did pot amount to a
denial of the right to a fair hearing within a reasonable time as

required by Section 20{1) of the Constitution.
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ISSUE II

INHUMAN AND DEGRADING TREATMENT

Dr. Barnett submitted that capital punishment is authorised
by law to the extent only that it involves the infliction of death
but it is not authorised where physical or psychological suffering
over and above what is_inherent in the very infliction of death is

added. He relied upon dicta from Furman v. Georgieé 408 U.S. 238

(1972] 33 L. Ed. 2d. 346 and Louisiana v. Resweber 329 U.S., 459, 67

Sup. Ct. 374, 91 L. Ed. 422 [1947]; People v. Anderson [1972] 493

p. 2d. 880; 100 Cal, Rept. 192. Long delay in the exacution df
the sentence, he said, amounts to that "something more" and renders
executicn aftexr such dalay to be cruel and inhuman treatment.

Delay was cohsidcred by the Privy Council in three fairly
recent casgs, Qggraitas v. Benny {1975} 3 W.L.R. 388; Abbott v.

Attorney Genexal for Trinidad and Tobago [1979] 1 W.L.R. 1342; Riley
et al v. Attorney Gencral of Jamaica at al [1982] 3 All E.R. 469,

deFreitas was convicted of murder on August 21, 1972. His
appeal was dismissed on April 17, 1973. His petition to the Privy
Council was dismissed on Decaembex 12, 1973. deFreitas started fresh
proceedings seeking reliesf for contraventian of certain of his funda«
mental rights and frecedoms. That case was dismissed at the.trial and
appellate levcls. Next came a sccond petition to Her Majesty in
Council, complainingg inter alia, of the delay in the execution of
the death sentence. It was argued that if the death sentence was
per se constitutional, the average lapse of time between sentence
and execution had become considerably greater since the commencement
of the Trinidad and Teobago Constitution and this had the effect of
making it unconstitutional to carry out the death sentence. This
argument was rejected. The only delay which was attributable to the
government was a period of eight days; the remaining periods were
due ta the appellant's attempts to have his conyiction or sentence

set aside.
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The a.lay attributeble to Lhe government in Abboit's casc
was cighi months., Therc was delay of five years borween counviction
and the hearing of the petition in the Privy Council due wholly te
the action of ihe appellant in challsnging the decision of th.
Court.

word Diplock (who had earlier delivered the opinion of the

Board in l¢Freitas v. Benny) said:

"in their Lordships' view ithe propesition
rhat, in the circumstances of thr instant
casg, tho fact that saven cr eight months
clapsed before =he applicant's petition
for reprieve was finally 2isposed of by
the President made his execution at any
time thercafrer unlawful, 1s qguite uan-
:enable. Thgir Lordships accept that it
13 possible te imagine cascs in which the
time allowed by the authoritics rto elapse
buetween the proncuncement of & death
sontence and notification to the coendemned
man that it was Lo be carricd our was sG
prolonged as to arousy in him a reasonable
palief that his dealbh sentcnce must have
boen commuted to a suentence of life imprison-
mant, in such a cas¢, which is without pre-
cedant and, in thelr Levdships® view, would
irvelve delay measured in yoars, ratheor than
in months, 1t mighy be argued that the taking

s the condennad man's life was not by ‘due
»

~

process of law’; butr since neothing like thig
AC18€s in the instant cas , %hig question is
an
G

which their Lordships prefer to leave
11

ke
ng
i~
P,

case was argurd by lsading Counssl fiom Jamaica
(R.F.A, Herviguas ¢.C. and Dernnis Daly). ALl the leading cascs

wers ciued bezfore the Privy Council. There had besn s delay caused
by the appsal preocess and a further dolsy freom April 1979 vo carly
1979 during & porciod of acute controverry in the Jamaican Parliament
over the reteation or otharwise of capiilal punishment. The patition
was dismissed. Lord Bridge of Harwich who delivered the majority

opinion said:
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,.. since the legalaity of a dolayed
:xecution by hanging of & sentence of
death lawfully imposad under s. 3(1)
2f the Offences Against vhe Purson Act
zould nover have been guastiopad
2. fore independence, thei:r Lordships
s#ntertain nc doubt. that it satisfics
condition (c). Accordingly, whaltever
the reasons for, or length of, dolay
in executing a sentehce of death law-
fully imposed, the delay can afford no
ground for helding ithe exocution to be
a contravention of s. 17(i) [of thg
Constitutieni.”

The dnor which the Privy Council laft copen in Abboti's case
was shut Zirmly in Riley. Here was a case where the delay was
measurcd n years, there was no pending appasl and Parliament was
actively coﬁﬁid{ring whether or not to abolish capital punishment.
Furthermd r& tw> of their Lordships were parsuaded by the appellants
to disserc fro o the majority judgmont and in a2 vigoreous dissant had

this teo cay:

“rue in Abbott's case¢ the Judiclial
commititeds recognizad that inordinate
welay might mean thal the taking of
.he condgmnaed man's life would net be
‘by due process of law'. GSignificantly
Lhay commcnted thai a case cof delay se
orolonged as Lo arousa a raasonable

helief that bho might be gparcd was

‘without precedont'. Abboti's case,
therefore, confirms us in the viow not

ouly that the period and circumstances

of delay may bv such as to pul. tho

taking of & man's lifce outside tho duc

process of law (in obther words, iU is no
tonger justifiled by law) but elsoc thaw

Lhe acknowledged proper pcactice of the
state, so as to ensure dur procaess of
law, is not to allow «xecution after pro-
loenged delay.”

Jut t! ¢ majority of the Board was not moved by this attitude
of Lords Scarm: n and Brighiman, and firaly and definitely haeld tLhat
delay for whativer reason in the axecution of a sentence of death
can never amow; t to a contavention of Section 17 of the Constitution

which provides that:



mAT7(L) No person shall bs subjecraed
Lo torture or to inhuman ox
degrading punishment cr other
treatment,

(2) Nothing contained in or dono
under - the authority of any law
shall be held to be inconsis-
tent. with or in contravention of
this section to the extent that
the law in questicn authorise the
infliction of any description of
punislimunt which was lawful in
Jamaica befors the asppointed day.”

Jr. bBarnett urged us to say thou the decision of the Privy

Council i: Riley was per incuriam or alvarnatively that the facts of
the ins.ant case are such that they can be distinguishod from Riluy's
casz., ile submiivtoed that the inarticulare pramisc of the majority
opinien i Rilay is that where a statut. authorisces an act to be
done, as .n this case the infliction of death, it mcans that that
statuie authorises that act 1o bn done in all circumstances and in
any mannar. With this propositicn, I dissccirate myself complitaly.
The rajoricy «f ihe Board in Riley woere highly conscious of the
powers of the Governor-General in Privy Ceuncil under Secticen 8¢ of
the Constitution and wore not purporting to decids whether or not
the sentence of death should be exncuted. They said:

"Their Lerdshipe fully accept that

long delay in ihe execurion of a

death sentence ospecially daelay

for which the condemned nan ig

himself in oo way rcosponsible,

must. be an imperiant factor to

be taken into account. indeciding

whether Lo exercics the prerogative

of mercy.”

The guestion before the Board in Riley was whether delay

could amount to a contravention of Section 17 of the Constitution.

That is the identical question raised in this appeal. It has already

oeen decidad in Eaton Baker and Another v. The Cueen {1975) 13 G.L.R.

169, that the Jamaican Court is not empowered to treat a decision of
v P

the Privy Council as per incuriam. Lord Diplock said:
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"Althcugh the Judicial Committes is not
itself strictly bound by the ratio
decidendi of its own previous decisions,
courts in Jamsica are bound as a general
rule to follow every pari of the ratio
decidendr of a decision of this Board
in an appeal from Jamal'ca that bears the
authority of the Board itself.”

Later, Loxd Diplock added:

Strictly speaking the per incuriam rule

as such, while 1t justifies a court which
is bound by precedent in refusing to
follow cne of its own pravious decisions
(Young v. Bristol Aeroplane Co.) does not
apply to decisions of courts of appellate
jurisdiction superior to that of the court
in which the rule is sought tc be invoked
(sroome v. Cassell & Co.). Tc¢ permit this
use of the per incuriam rule would open
the dooxr to disregard of preccdent by the
court of inferior jurisdictior by the
simple device of holding that decisions of
the superior courts with which it disagreed
must have been given per incuriam.®

it seems to me Lherefore that the interesting arguments
raised by Dr. Barnett on the principlas of consritutional interpra-
tation are not relevant to the facts of the instant case. In so far
as deliy simpliciter is concerned i fael myself bound by Riley's case.

Dr. Barnett argued that the repestsd lssuance of death
warrants and their late withdrawals constituied inbuman treatmant
within the meaning of Section 17(1l) of the Constitution. The first
of the three death warrants was. issued on February 13, 1987. At

that time the applications for special leave to app=sal tc Her Majesty

in Council hzd already beon dismissed and the cenvictions and sentences

were tnorafore affirmed.
Dr. Barnett did not

tions of the Inter-hmerican Commission on Human Righits and the Human

Rights Committee of the United Nations were binding upon whe Governor-

General in Privy Council. Au each stage of their deliberations the
Privy Council weculd have beon bound to give the fullest consideration

to the views and recommendations of these prestigious international

Human Kights Organizations pefore tondering their advice to the Governor-

General. The second seib of death warrants was only issued after the

; and could nei., argue that the recommendca-
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Inter-fmerican Commission nad vendered iits recomnmendation and
finally ‘he deach warrants of March 7, 1991 woere issued nearly two
years after the Human Rights Committce of the United Nations had
handcd down thelr vucommendation. The appellanis petrtioned for
the suspensiop or stay of the death warranis and cach peotition was
granted by 1hae Gevarnor-Genoral to enable thom to continue thair
applications vo the international Human Rights bodiws. There was
no suggestion that the dee'h warrants wers issued with the inteniicn
of torturing the appellants and indcoed no credible ovidence was lod
that the appollanits were orly necificed of ¢he sray c¢f execuilon at
ihe last pessible moment. The issue of the death warrants was in
the ordinary course of seecking to anforce the sentence c¢f dsath, a
process which snablad the appellants o mek:s representaticns for a
stay of exccution,

1SSUE 111

JUSTICIABILITY AND VALIDITY OF THE DECISION OF THE

GOVERNOR-GENERAL IN PRIVY COUNCIL

Und~r the Constitution of Jamaica a Pravy Council is
esleblished which consists cf the Govarnor-Congral and six members
and its powers, privileges and duties are enunerated in the Consti-
tution. In Secvion 90 the Governor-General, aciing con the rocommenda-
tion cof the Privy Council, of which he is Prosident, is cmpoweored iu
Hexr Majesty's name and on Her Majesiy’'s babalf to substivuie s less
severe form of punishment for that impesad on any person for such an
offence. Jamaica 1s a Parliamentary democracy whosa Parliament con-
sisis of Her Majesty, & Senate and & Housw of Repreogentavives. Tho
Governcr-Guoneral is appointed by Her Majosiy, holds office during
Her Majesty's pleasure and is Her Majesty's ropresentative in Jamalca.
(Sucticns 34 and 27 of the Constitution).

in order to exercise the prercgative of mercy in case of a
)

person whe hag been sentenced to death, Section 91 provides that:
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"{1) ... the Governor-General shall cayse a
Aritvien reperc of the casse From the
triel judge, togethey with such othe:
information Jderived from the recerd
af the case or slsewhsre as ths
Gevernor—-General may ceguire, 1o be
forwarded to the Privy Council sc that
the Privy Council may advise him in
accordance with the Piovisions of
section 90 of this Constitution.

—~
[\ ]
~—

The powusr of requiring informevion
conferred on thg Gevaernor-General by
sub-seciron (i) ¢f this section shall
be exsrcised oy him on the racommenda-—
mron of the rrivy Council ox, in any
cagce in whic!. 1n his judgment the
matieyr 1s oo urgeni Lo admit of such
recommendation being obtainzd by the
cimer within walch it may be necessary
for him To acw, in als discretion.,

it was con .anded on be  1lf of tho zppellants that having regard

to the censtitut .onal scheme :dopted for Jamaica the truoaty making
poway of the Sta.e, the powe o grant pardons, Yeprievs: OX CONMULE
sentences form prrr of the ¢rocutive power and are subject o the
Constitutlon. Furthey, that with rospect 10 pardon and connmutation
of sonrenccs, “he constituticnal provisions cover the ontire field
and no xosidue of prerogative power remalns. The Constituiion, it
was said, specifically regulawcs by whom and in winat manner tho

powax should ba oxercised and consequent.ly the power has bocome a

part of i1he constiitutional schume and its excercisc must conform winthn

o

the principles of the Constiluticon and is reviewable by the Courts.
ir was submittod that, from these contentlions, 1n ¢xXercising (he
power to commuie sentences, the Governor-General in Privy Council

was bound re (a) conferm with the Wendnazsbury principles of reascnable-

ness; (b)) give due weight ro =1l relevant considerations; (c) conform
to the rulos of ratural jusuicc.

For the rocpondents Mr. Campbell in relying upon the decisions
of the Privy Ccurcil and of tiue House of Lords, to bz referred to
below, submitted that eon prirciple and authority, the exercisce by the
Governor-Ganeral of the prercgative of mercy 1s not raviewable by the
Court because it.1s an aspect f the prerogative power of the Crown
the nature of which does not aake it amcnable to detsrmination by the

Courtyt.




Lerd Roskill commer .ed upon

review thz prorogative of moercy in England in Council of the Civil

.

o power of the Courr o

Service Unlons vs. Minister for the Civil Service {19685 1 n.C.

374 at 418. Ho said:

"Prerogative powals such as ¢

ralating to  be
the defence of the realm, vhe pro-

regative of nercey,

1

SOB0

making of treatics,

tii grant of

honours, ihr dissgluiion of Perliia-
ment and the appeintment of Minisvers
as well as ovhers are neot, L <hink
susceptible ‘o judicial veview because
theiy nature and subjoci mabtter are

such 28 not o bo

R o ren e
Juulcial procoss.

rmenabls to the

Couns~l for both sices had conceded as much in argumase.

Blom-Coopor ¢.C. 18 reporiad a

5

siayings

“in general torms, all preregative
powers axwe roviewable., Somoe may not
ba; the nature of the prorogative
determines wacther they are or not.”

and Roburt aAloxandenr $.C. auded:

“As 1o specific prerggative (.0f mercy,
QUL OUS Qr&as),
wheare reviewability has boen claimed,
it has becen rejectad.”

¢ue.; there are

deFreitas V. Benpy (supré)

was decided on & considaraiion

of the Ceomsiirution of Trinidad and Tobago as 1t stood ir 1962,

Under the previsicns of that Censtinution the prerggative of nwrcy

was oxercised by the Governcor-Genaral in Her Majasty's name and on

Her Majesty's behalf. The Governcor-Gonoral oxercised this power

on the advics of a Minister of Govornment whe was cobliged to consult

an Advisory Commictes bafors tendering his ndvice to thoe Governor-

Genegral. Their Levdships in the Privy Council held thet the Gevornoxr-

General's functions were purcly discretionary and were not in any

sense quasi-judicial. Lord Diplock after roviewing the ralevant

constitutional provisions said

@
°
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in vheir Lorughlp ' viow these pro-
vislons are not capable of converting .
the functicns of ¢ho Ministar, in
relation o the advice he renders te
ihe Governor-Gensral, from functions
which in the:i:r nature ave purely dis-
crotionary into functions ¢hat are in
any soense guasi-judicial. This being
s the appsllant has no legal right
vo have disclescd to him any material
fuinished te the Minisier and the
Advisory Committae whaen they are
exercising thaair rospective functions
undi.x sections 7¢ to 72 of the Con-
stitution.”

There is a markad s.milarity between the L%62 provisions in
the Trinidad and Tobago Comstitution roforred o above with those

[} -

in Sections 90 nnd 81 of the Jamaican Ceonstitutio in the Jamaican

3

<

ituarion the Governcr-General was mada Prosident of the Privy

Council but h: was not given a veota., Lord Diplock eguatad the

-

position in Trinidad and Tobago with that which exists in England

wher. he saids

"Section 70(L) of the Ceonstitution makes
it clear that the prerogative of mercy
in Trinidad and Tobago is of the same
lcgal nature as the royal prercgative
of mercy in England. It is exercised
by the Governor-—-Geharal but 'in Hex
Majasty's name and on Hav lajeosty's
bakalf.' By secticn 70(2) the Governor-
General is reguired to excrcise thas
prorogative -on the advice of a liinister
designated by him acting in accordance
with the advice of tha Prime Minister.
This provision dooes ne mora than spell
cuit 2 similaxr relationship batwean the
designated Mipister and the Governor-
General acting on behalf of Her Majosty
to that which axists butwoen the Home
Secrotary and Her Majesty in England
undler an unwiitten convoention of the
British Constitution.”

in thvir dissenting opinion in Rilay's case, Lords Scarman
apd Brightmap secm to have accopted the position of the Privy Ceouncil

in doeFreitas v, Benny that under the Jamalcan Consutituiion the pro-

rogaive of mercy was non justiciabli:.
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They sai1d:

“Tha challenge is to the duiy cf the
Govorner-~General in the excrcise of

the powers conferred on him by ss. 907
and S$1 of the Ceonstitution. Though

they derive as ¢ mattexr of history

from the Crown's prerovgative of mercy,
thay are now statutory in charactor.

Toey ave part of the writion Constitu-
taon.  Significantly the scctions appear
in a Chaptecr entitled 'Executive Powors',
Their coffsct is te require the Governor-
General in avery capitel casc {(save in
emergancy) to seek tha advice of the
Privy Council of Jamacia so thot he may
b advised as to the exerciss of his
power to dolay or commute the suntenco:
and ha 1s obligaed to act on che recommen-
iavion of the Privy Ceuncil. It is to

bz noted that this is an executive power
subjact o the sori of sefeoguard, ie the
confidential advice of a distinguished
dependaent. body, which is 8 familiax
frature in administrative and public law,
T condermned man, though tho powoer
cxists for his prousction z2s well as for
Uhe protrection of tie public intsrest,
Fes no right o boe heard in the delibera-
vions of the Privy Council arnd the
soverner-Gonaral (whe shall, so far as
practicable, actend and preside at sll
its mretings: sce s. 87 of tho Consiitu-
ion). In sheort, thso @xorcis« of this
pRocutive powar is a classic illiustraticon
of en administrative situation in which
the individual affacted has & right Lo
expact the lawful exercise of the powar
but ne legal remedys thav a1s to say, no
lagal romedy unless choe Constituficn
itsalf provides a roemcedy.”

I understand the passage quotad above wo be indipgting that
ss onc can find a 'remedy conferred by the Constitution, the
czse of the prerogative of mercy in Jamaica 1s a vwon-justi-
le issuz. As i said earlicr the majoriry opinion in Riley

that the Privy Council would be usurping ihe power of the

srnor-Geéncsal in Privy Council if they attemptoed to determinge

manner in which the prerogative of morcy ocught to ba exsrciscd.

clear implication is that that issuc is not a justiciabls ona.
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IL secms to me that in relaticn Lo the gquestion of the
justiciebility of the axercisc of the prorogaeiive of morecy by ibe
Governoc-Ganeral in Pravy Council undery Swetions 90 and 61 of *he
Censtizution, the matisr has bean judicially setticd and withous
disrespect to ihe wide-ranging arguments of Dr. Barncte and the
casws ralied uper by him, I need only say that they have nc relevance
Lo the pruroganive of mercy.

L cannoi accept Dr. barnett's submissicons to the effect that
the condemnad men 15 envitlod Lo @ hesring wiilhin a yessonable
time of his appliceticn for clemency or cemmutation of his sentence,
and that tne Governor-Ganeral in Privy Council is obliged o
indicite to him the basis or which tho potition for clemency was
refused. Mexcy begins whers legal rights ond..  If Dr. Barnett was
correct then a new cyclo of appeals could commence wihienever a
decision igs arvived av in whe Privy Council and there could be no
ond Lo the litigation until the Governor-Genoeral in Privy Councal
bowa to the wishos of the condawmned man and excrcises the prorogat.ivi
of mercy in his faveour cr wien tho Ceurt in defisnce of the pro-
visions of the Congivitution dirocts tho Governor-Genvral in Privy
Ccuncil how to ¢xurcise the prorogative of mercy.

Bssentially for tho reasons given in the Court balow and

the gloss the

con provided in this judgmert, I am of Lhe opiniou

that the appsals should bo dismisscd.
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FORTE, J.A.

I havs haa ths gpperiunity of veading in drafi the juagmend
of Row:, P and though agraoing with the ceonclusions and raasoens
thercan, I nevartholess make some comments of my Cowh,

Tnn appzllants protesting tho long duration ¢f time betwean
thzir conviction for marder itn 1979 and the axecupion of wnc

sepvence, have, in sceking those orders, relied on soavoral
sections of thoe Constitution, thoir rights vndog which, thay
sintain bhave boon breachaod.

in summary, and in keeping with the design of wne sub-
missions made bofeore us, counsel for “he appellants erqued ths

following lssuax

s
o

Le That choy had becan ucr R
wichin a reszonable |
vight by virtuc 2f saction 2
Constitution,

2. That the infliction of the deati penaluly
on them some twolve (12) years afver in
was propounc«d, CONS tifu?nd, in tho
chcumstancef of their cass ‘Phuman Aand
gegrading treatment contrary Lo seCeLion
17 (1) of the Constitutien; and

3. The decision of the Govarnog-Geéneral

ir Privy Council not to commute the
irath poenalty was in tholr case un-
reasopable, arbitrary and in breach
~f the princiéples.of-matural -justice
-ang.svhe, Conskitution.

1. FAIR HEARING WITHIN A REASONABLE TIME

Section 20 (1) of the Coenstiiut.on suates as follows:

“Whenover any person is chargoed wich
a criminzl off~nce he shall, unlaess
the chargs is wirchdrawn, be afforded
a fair hearing within a ¢@ascnable
time by an independont and impartial
cour . 4uiAbllnqu by law.”

On the face, the words of this seciion appear o be concarnzd
with 2 zrial within a reasonable time rather than post-trial

occurrences, the latter of which, is relevant 1o *he instant caseé.
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in the chronvlogy of avents, for which I oxprass grauitude

P

to Wolfe, J it is revealed that both appullants wore convicted
on tha 15¢h January, 1979 from which conviction they appealod.
The appeal was heeard and determined againsc thoe appellants on
the 5th Docembor, 1980. Howover, the written reasons for the

judgment of “he Court, was noe preseonund until che 24ih

2]

cptembor, 1584 or chres yoars and nina meonchs subsequently.

It appears nat oho docisicn having baon givan at the end of
the hearing, the gacord thoreafter founa i1tsolf among "maticrs
concluded”, and fazdod from ihe atvencicn of Lhose whuse raspon-
sibilizy iacluded the writing of ihs judgmene. T appazllants
cannot rvhercfors complain, that at tha Court of appeal, inscfax
as Lic nhearing was concernsd, thoy did aet raceive a failr-
hearing within a raasonable vime. Lt rhe ¢nd of tha appeal
their fate waz conclusively detorminaed. The dgravaman of (e
complaint‘thﬁxefmra concsrnus thw delay of throw years, and

nine months i whicn cthey waited to be informed as co the

reasons for the failure of Lhsir appeal ¢o che Court of Appaal.
it shoculd be peotad however, that tho Judicial Commitsnas Of Lhe
Privy Council worn well aware of thoe long dolay. Thay exprossed
that vhoy wore disgquiated by the fact that in a case involviag
a capital sentcncet uthere should b such a long dalay bouwoon
the dave of {he bhearing and che aaro of +he reasons.
fovartheless, +wnoy fourd pe morit in the periticn for leave teo
app=al, and consoguently advisaed Her Majesty that vthe patinion
ougiat to be dismissed.

Against this background, the argumants of the appiéllants
nust be considorsd. Dr. Barnott in pursuing this argument relied
very strongly on the applicaticen of tho principlas adopied in

Bell v. Director of Public Prosecutiens {1985} 32 W.L.R. 317

which wore borrowed from thoss onunciated by Pewell, J in the
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Ameiican casc ¢f Barker v. Wingo, Ward=n 407 U.S. 514 (1972;.

The four facters which Powell, J in Barker v, Wingo (supra)

thoughi. the Couri should asscss in datermining whether &

particular defondant has bson deprived of righi toc a spoerdy

]

v 3

brial wore ss follows:
1. Leugth of dalay;

2. Tho

raasens given by thie proscecution
te justd

fy the dulay;

asserting his vights

3. The rosponsibilivy of thwe accustd for
gl @

N

4, Prcjudrce’ to Lhe accuscd.
Dr. Barpueii, both bsfore us and in the Court below sought

support from those principles, maintaining that «ll four warce
applicable t¢ thg circumstances of this case.

Tne learned judges below, however, all found that in the
circumstancas of this case, tha lengih of the dolay was not
prasumptivaly prejudicial, which as ¢ result did not necessitate
an sxamination of the othsr factors. They nevertheless undertook
such an axaminartion, and cami o conclusicons adverse to the
appellanis.

Th+ significance of the prejudicial sffocn of the dalay was

zxplain<d by Lord Tompluman in Bell v. Director of Public

Prosecutions (supra) air page 325 as extracted from tne dicta of

Powell, J in Barker v. Wingo (supra). In dealing with (1) length

of @clay, Powell, J said:

"Until there is scome delay which is
prasumptively prejudicral, thers

18 no n«cassity for enquiry inte the
othar factors thuat go into the balance.
Neverthaless, bucause of the impre-
cigsion of the right to speedy trial,
the length of delay =hain will provoke
such an zaquiry is necasgsarily
dependsnt upon the peculiar circum-
stances of the casge. To taks but one
gxampl~, the delay thaiu can be
tolerawed for an ordinary street crime
138 censiderably less than fer a serieous,
compl<x comspiracy charga.”




The first cexamination tharefory must be ve deiormine whisther
in the circumstances of & particulsyr caso, vihe languh of the

gelay 1s such thar prejudice to Lhe accus<d, cén be presumed.

Whien vhis stags as reachad, othr factors ara lodd ain thar is

K\;( v Ay, the roasons givoen by nhe prosccunion for the dclay,
whoihor thoe accused hes done anyching wo “foicn" the prag<cution
te bring the casc on feor wrial, oapnd most importantly, any ectual
prejudics thar may bave bocn don. Lo him such as the unavailability

of hias witnuesses das Lo ths delay., Inhe in all thoes: asproLg

of the oxeminatiaon, .8 an atuempr Lo drblorming whicihory an accusad,

cam, in_tho futurs rocaive a feir bhoaring wn a reasonable time

(’\ given v existing clroums:ancas. Ln Loy ilgLant case the trial,
Q\;\ and both svoges of appenl having all beon complored, whe only

Aeberminaticn that can by made ls whanher tho appellaniy recolvad

a feir-hoaring wivinin & p<@asensble time. Tou guestion of waethulr

whe lengein of delay 18 prosumptively projudicial is no longar

rolavant, acc Lo real quostion ar chis stag. 18 whiinsr bocauso

of tho delay +hero wos actual projudics wo vhe appsllianbts, =s any

prasumpticn of prejudice would bo waburtod by & dumenstraiion Lhac
I thwers was ir Lacty ne projudice ©o who appollants,

Vas thers any prejudice to the appellants?

Dr. Barpuii advanceod “we submiscions in dhis cwegard?

1. Hurecause of the loog delay, hs maintained,
“he eppellants could not fils grounds of
appeal e suppori thelr pousnioen for
laave te appaal, #8 no reasons for Lhs
aismissasl in the Court of Appasl had beosn
given,

2. He rzlicd strongly on ono glement of the
fourih feacvor - whio factor boding in Lhao
N wards of Pow<ll, J in Barker v. Wingo
(supra) as referred to by Lord Tomplaman
\ »n Bell v. Director of Public Prosccutions
- (BUpra) At pagae 326z
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would be svralivany on che currcumsiancoes Of whis cagso.  IN MYy View,
newoveor, his contentaon in rolation v (i) wvs non supportoid by

e conauct of oo 2ppallarts it
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CLPCUMBLANCES . cvaernie hn appaelluoncs in this cast

domonsuyacod a0 anxi oty apd concoxn in rolavion o e desios

Procust woii an Commn: too of o

Council.

1iael, whils awaltlng i Xoascnys, raaher iy pursuing

process Lo an offor. Lo
appellont Pratt wig OCCUPLOG WLOR PULSULING DAS PavliLidn Lo Lo

inter~Amarican Commissicnh on Human Rights, In fact alshnough

loage

on ng appeal 1o

e
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Psivy Council until ke 13th tlaren, 1986,

orscliesad an vhe gocard, vian Loz aspptllante suffoced any anxiary

which was wey o bLhe fatlure of tho Courid of

appral s daeriver 105 reagors no3 shoo

vims, and conseguinily



ne weight can be

In s¢ [y as the

Jhat Dr. Barpnaett s conunntion, wi

the rzasons exprossed in the

presanting a paritioner in a pou:

Council cannet comp-tanily do so

rrasons for dismissing an application,

appellants shown that has acerued Lo “hem as & rasuly

Thw decisicon of this Court was ¢

June, L1981, tho appollants

cn Human Righis and “hough tho reasons wors

Seprember, 15864 1t was nol unzal
Inteor-Amcrican Human Rights Comm
1984 thart

in Privy Council ~.2. in Marcen

Pratt had poetilioned o the Unlus

in Janmnary 196¢. Cluearly tnon,

anxiuty to pursus thoir rvight to

Council., In my viow the rocoxd,

[

given to Dr, Larnetiy's ceontention in this regard,

filing of grounds is coacerned, ass

juagnaeont

Lronnd Jhe

1960, and this after

B

th which 1 do not agroe foy
of Rows, P “hat counsel re-
Yion L Hor Mojesty in Pravy
withour knowladgs of this Coure's
what prejuaice has the

of Lne delay?

Lvan on Deczmboy 5, 1S80.  On iZtn

InLer-Amorican Commission
aciiver~d on dhe 24th
after wholy porlvyion to thc

ssion wag Lojrertid on Octebax 3,

vthoy £iled netics of intoniion to oppeal Lo Hor Majesty

vho appellant
W Netiops Human Rights Commission
tho 2ppillants demonstrataed no

poriiion Hor Majusty in Privy

somonstretas, thaue rether than

suffering any projudics, tho appcellants us~d unecix logal rights as

they are zativlaed e do, to dofe
nat choey would b able to

Procassus conuinudd.

in any ~voab Lh pebinlion

and at that cim? no ceomplalnt was apparcnoly maos

any allegad broach
secrtaon 2C of ~ho Constltution.
petivions were haoard and dismiss
Lora Templeman cognizant of thoe

the veasons foo - e judgment of

axrionag

of tho appuallanis’® cons

croiha day of cackoning in tho hope

thorr lwves, whils Lho

was noard in the Privy Councal,
1 yelavion co
tiiutiopal right  undog
Ay wlready indicaved, Lha

ad, winh thoe lesynod Law Loyds par
loeng dolay in the handing aown of

the Courv .
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Thi: appallants nave therofore aoxhausesd all thear apptllatse
rights, during the courss of which they mede no complaint of
any prujudice wiich rhe delay of 3 years and § monchs could
have causcd.

In concluzion, and for the roascons horowefors starvsd, R
evidonce €xiats upon which 14 could bo corrsctly concludad nhac
the appellarts' constiruciconal vight we "2 falxr hoaring within a
veasonable nams™ fiss boon breachoed,

2. IS DELAY IN CARRYING OUT THE SENTENCE OF DE4LTH

INHUMAN AND DEGRADING PUNISHMENT OR TREATMENT
CONTRARY TO SECTIOR 17 {(J).) OF THE CONSTITUTION?

7

Sceivion 17 (1) of thoe Constiliuloon scatos ~

i7 (1) Heo porson shall bo subj'c;cd )
corturs cr te inhumen or dageading
panishmeny or othur vroanmint,”

The conconticon mad: on behalf of the appelluces is that 1o

{2

oxcess of wwolve yaars having passcd, siocs thoir convichions

and swniaonce «f death, and given covtain crrcunstances, which will

be outlined leoor, thiavy o execute tho donth sontoenco ugpen bhom
at this vimn, would amcunt to inbuman and degrvading Lraalmaent
by virtue ¢f sccnien 17 (1).

in dealing with ihe very quastion in go far o it relates
o long delay in corrying out the Jeaih sontoncs Lexd Bridgae of
Harwich in dolovering the spoach of the msjority of wne Board of

the Privy Council in Riley and others v. Rltorney General of

Jamaica and sncthor (19821 3 All B.R. 469% at 472 znswored 2 thus

oarh

o~

W

In Jamaica sontonces of o
senvones for murder undeor s
Offercres against tho Person Act which has not
beon amondad an sny rospect mat-rial te whe
issus undor consideravion siucs 1is nacht-
ment in 1864. The mannor of cxncution of the
sontones authorised by law is by hanging, and
the passing of cho sontency also pf“VJjCM
lawful author.vy for itho envion of tho
condemned man in prison until such vilme as
the sopilance i1s execcutad.

guite apart from 5 17 of tho Constcivution
the ceonvinuing constitutional validity of
the death sentoncs 1s put bayond all doube




"by itho proviesrlon of s 14(1)"

No parson sholl intonuiconally
b -'1:p.r.‘:-,V’.-r3 of nis 1:fo savi

b cxccution of Gnnosoav o
of & court in vospueor of
cr Lm;nfl cffince of which no
b iy \

cenvictea, !

‘W; Lhers 6, Lm whnschor
*chuu:um of A CRES S RN 1 Texd
y honging, 2ssuming it
"M~Wmu b desceraboed os oine
Lograding punisimopy oo
> ment, A quaostion on
whic“ Lordships nnod CXprose
NG cpinicn, Fper TR unambi-
gusus proha Lmposcd Dy “
woids i s 17(2) smphasicend as
follows:

THotuoing convasnad i or aono

under the auvhoricy of any

law shall be nold wo boooan-
. consistanl with or in
coprravoacion of chis
7 FUCLICN YO cha oxutont Laal

"he law in qussTicn ‘

s inflicoion of any
cion of punishment wiaich
Lawtul in Jamasca dmm o
hotfary the appeownwod day'.”

iv was thon concludad than i

‘auchorissd® by law, and which was lawfal ip Jamsics ammadiai @

bifois «he appeiniad day, could oo therdfore b oan broach of

seciioen 17 {(L).

\
/ A i e g A d ey ow e fe e g PR 1 L T
} Lorda Boza L6 P Sl A CR Sl8r Gnawoloe Lo g L CL fic qULBTLOND

e pegavive dn oo follewing Corms ot pags 473

v Legaliany 3'
. honging of a
Lh 1vwfu¢ly ¢mpu@«d
ol Daw uifwncwm
Lca ;

Cne
satisfies Cﬂﬂd‘f‘bﬂ (c)
uccuzulpqu, whatcover the tcasons
‘ for, o. longih of, dolay io
- TK&ECULING & BUREINC of doeash
‘ Lawfuliy impogoed, tho doday cin
) cffoua no gL”UwQ tur hord Aﬂnq L
) SxLCUrion R 3 cant 5
S of & 17(L" | Emphosis

o
e
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in my view ohas dicis, wioach winis Couxy is bound o follow, rially

oL rmines LJhis wosus against ohe appollants,

Sg Y3 oy e v Ypmiy vy 3 T T P
Dir. Barpoor, howover, centundsn wvhat for (wo roasons

decision i th Privy Counerl in Riley's case cughi not o bind
Court, ib bhoo cuarcumstancos of the lastant casc.
1o Thay an the inscant cuge, ia addition to +ha long

dalay thars wors »uhvs clrcumstances which distinguish che facis

from thuse In Lho casc of Riley (supea).

de  Ther he maderiby in Riley's came (supra) ignoood

PLOPDSLLLONnS onulg

of abboti v. Attorney General

cf Trinidad & Tobago {1579 i W.DL.R. 134Z, and cothur cPrses and

applive stricen principlos of inuvorprosation of the Conslitution

]

conlrary to the casc of Minister of Home 2ffairs & Fisher (1679

1 4l B XK. 21 {1979 Z W.L.R. 889 and o what oxuont Sho docision
i8 por incurcam ana should noi be followed an i lpstant caso.
e In ocdvancing ohils aygumonc, D, Bﬂrﬁit& submitped taats

"The wvidencs ls coloar that hy
long v.'.s:,'l.". ::rjw.).ng £x f‘m
anel nod
wasLing s

ﬁpprllamSG, ?uu
aryants, the 12
stuys Aand tho ?ﬁht?
of hope ana :

appsllans

QLM pﬁychological
al . srvirng vhe narure of
cuntomplatea by the Q»meuq
undor sentoncs of deach and ronds
thy lmposiuicn of Lhe doati panale
L0 whoss cixcumstancﬁb, crusl 1n“um4n
and unconstitusicnal.”

1&pu

N

In summary, the submission cenionds that ner only was

avtributabls, not we (ho appellantsz, but o

fhe Scato, but wps issue of death warranus during tho puried of

dppu¢l vo whe Incor-imzrican Human Rights Commissicn and tho

United Hotionps Human Righis Commit: als of same,

»

i

togaether amountad o inhuman and degrading btroatmeni. The appoellants

emphasizid that tbair compleinn adarosscd pov the peaalty buw she




rraatment and maintained that the mzjority in the Riley caso

(supxz2} dié not consxdey whathor langihy dolay would amcunt o

inbuman and degrading 'iroe

To deal fresnly wich wheti

. nroothe wajewiny Jjudgmont in
/ . . _ , . .
) the Riley casc (supra), censidered whethor ‘long dilay' would fall

. within ths words "or cthor wraatment™, in is nocrsssary only o

refor again ce the spoech of Leord Bridge whizre he ouvlined

b
subjecr matiewr for doclision in uhat case H- saide
"ooo The presaont appaesls to Hor Majosty in
AT behguf pursuaany te looave
by ¢he Court of Apporal of Jamaic
sprombar 1930,
pullants coniend fhat to axeculc
soptenccs of doath passtd on vham in

. g LI

N 1975% and 1976 would now b, and indg
would bave boen 2t any rime sfoory thoe
; issus of the warrznts in 1979, by reason
t») both of the lopghth ang of Lhe clrcum-—

: sLances of the delay batwoon sanuencs
ard «xacution, inhumav oy dagrading
punisltimony or other frzatmant.”

[ Emphasis addad;

And :.n cencluding he siated:

"Acc qungly, whatever thoe raasons, for,
h of, delay in execuiing 2
vuyarce of dumth lawfully impcscd, *ha
ay can afferd no ground for holding
cxecution Lo be 3 contravopticn of
__;7(1) (Emphasis mine |

&

As 1L ig clear then, that long dalay per se in wxoculing

el

pas

Lo sentency of dvach lawfully imposad, cennei amount tQ & contra-

vention of secizon 17 (L), whaty apa i

Far IR

aobhasr clrcumstancss which

the appeollance maintain distingulisn this ceso from vwhat of Riley.
Thoy cenennds

1. That cho delay wes duo not o

B
3 s

<,

Beir ownoactions but to
Lhe lapse in rasponsibilivy by the Stala This again is answerad

\ by Lord Bridgs in Rile wheoo ho indicates with grear clarily itharb
\ Y g Y . 5 g £ LY Ot

! the length of delay for whatever roasons cannot be in breach of

secrion 17 (1).
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Nevertheless, the facte disclose thaet the only laches
tor which tho State could be hald responsible, was in {he tardi-
negs of whe Couri of Appeal to givae reasoens for its docision for
digmissing the appeal i.¢. 3 yoars and 9 montns. Tho complaint
of tihe appullants in ralation ko this peoriod losss any raal
significance as dusaing  chat poricd thoe appollant Prati was
pursuing his petition to the Inter-imsrican Human Rights Commission
&he rasult of which weuld necessarily have affacted tha appellant
Mergan., Significantly, Pratt had first potitionad that body on
June 12, 1981, approximatsly six nonvbs afver the dismissal of
thalr appeals. At the time whan this Court cvenrually hended down
its reasons on Seprembor 24, 1964, the potition baforo this

Int

"y

rnaticnal body wis suill pending and was now d..cided upon

wital Ccuobar of 1584, The Human Rights Commission apparcently tock

a pariod of 3 years and 4 months to mak: thejrx detsrmination, a poriod
during which ha appellants waore guitoe willing to waiit, for they

did nor procesd with their appeals to Her Majosty in Privy Council
urtil March of 1966, i.2. 18 months afrtor the vraasons for judgment

nad bazen given, appreximatoly the same (i.¢. 18 monthbs) afoer the
appeal to the Inter-smerican Human Rights Comnmission had been

rejeciad and in the cass of tho appellani Pract appreoximacely theeo

months afcer he had sppoaled to the United Nations Human Rights
Commiteesn on January 28, 19806; the appellant Morgan not taking wiat
course until March 1967. Soen afiter, on uwhe i7th July, 1986, zhe
Judacial Commictas of the Privy Council dismissed cheir petisions
bu: the United Hations Human Rights Committes, on tho Zist July,
1986 {a few days later) requested thoe Government of Jamelica to
igssue & stay of cxecution of any death warrent, and at the sams time

requestad furvper information which was supplicd on November 186,

i

1936 approxamataly 4 months later. Up until then, ne wacrant had
beon issued for thoe exscvtion of thoe penalty lawfully imposed by

thre Court, and in my view, certainly ducving thas period the
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appellants wers pursuing thcelr legal romedicos and it is moes than
strange rhat ooy now complain for having buoon alleowed the pro-

lengation of thaoay lives, in ardor (o pursus those rights. Bus te

~this point in “ime it is only July 1986. What h.ppened thercafter?

On whi 13th Foebruarxry 1987, ihe faisi doath wasrant was

<

timee, I bhe caso of Morgan, Lhors wora no

issund. AL
appeals or polariong ponding, the Privy Council having dismissaed

his peviition on July 17, 1986, It appeoars howsvor thal i

nier-amsrican Human Righits Commission was roviowing ios decision

of the 3va Ocicbor 1984, for it later handasd down a rovisod docision

or the 9th July, 19¢€7. Mergan nevertholess, the warrept of che

13th February 1987. having bren stayod opn che Zlst February, 1987,

e}

tud Netvions Commilios on the 1Zvh Maxch 1967.

[y

the Un

At Lho dq

of the ifssuce of this wasrant Prati'’s cose was andur

&

consideration spparently by both human rights bodivs. 1in bis

affidavit, th: sppsllant Pravi deposwed thai ®afvor protashs against

the isgue of Lo saad warrant wire made on my bahalf, whe Governor-

(Un)

387 atn

Guoneral iu Privy Ceuncil of Jamaica on vhe 23rd February, 1
aboutl micaday graniod a stay of axecution of ihe ssld warrant." Tha
exzcution programmaed to be carricd cut on o tor 24th Fobruary, 1987
was therefore svayed, ns & resull of rrpresentaticn mads: on Lhd
appellants' babalf, “ha roeson for the acquicaconce boing claarly
the panding consideration of their pétitionsrsby th¢ Lntermatianal
bodics. In so far as this prcelonged tho duration of time - the
appelianis cannoer vharefore be hiverd ro complain,

On Whe Zisi February, 198¢ warrants ware issucd for tha
second imo, This 1s approximately, ops year after the lssuw of
the first warrant, but still no docision had bean raceivaed from tho
United Wations Compittes, EBExucubion was to take place on the Bid

March, 1988, buu again a stay was dgraniad, bno doubn, although not

clear on thoe rpwcord, because the poerivion to tho Unived Wartions

Committee was still under consideration. Once again the lives of the

appellants were prolonged. Then on the oth April, 1989 the United
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Natsons Committee handed down its docisioan.

The above summary indicates clearly thar throughout the
poeriod from 1980 when thoir appeals wors dismissed and 6th Apral,
1969, wno appellants wore pursuing legoel ropresantations with the
purposs of provaenting the oxecution of ¢helir senténctz. In ny
view in so far as that poried is concerncd, it was the result of
tive actrons of the appellants tharn cruarad and lengthaned che
dc:lay, tho Govormmpant, at cortain stages, demeonscrating a dusire

Lo carry out rho santonczs imposaed by the Court.

Dr. Barnori: however also contends -

~

2. Tha: thoe issus of the warrants at o time whan the

..

p-titiong of whe appellanis wers buing ooveiderad by whe Inoox-
national bodias, and late communicavion cf stays, emounted vo a

broeach of soction 17(1).

Tna ropoated issue of warranis roelatesof course to bha
w0 occasivns slrcady raforred wo, on the 13th February 1967,
and again on tha» 23xd February 1986, a thirsd buing ibc subjoci of
Lhls action. The lave "communication cf srvays” related to one
such alligation in respect of tho warranu of {he 13ih Fobrouary
1387, where it was contended by the appellants that having bgen
taken vo thy deavh crll, and tha stay having boen granted on tho
23rd Fobruary 1987, whey were neot so iaformed unuil thoe Z4ch
February 1967, 2 mera 45 minuves baforse the oxecution was dus Lo

take placa. The learnod trial judges, howo

£, praforrad tbhe

cvidence proffered by the Goverament rhat the information was given

to *he appellanis con tho 23rd February 1987, when they wers thon
romeoved from the "doatb cells™. This allogetion is tnersfore of
ne relovance, but it is worthy of nots thar this was one of the
points that led - the Unitsd Nations Committs to conclude that
the constitutional rights of the appellants were bicachad - that
evidence not having been challenged beforae the Commaitiod.

Dc. Barncbt, however, contended thai tha issuing of thoss Lwo

wirrants, and their withdrawals ceusad tho appellents acute
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suffering and extraem: psychological distress, thus aliering the
naturs of the treatment contemplated by tho Law. The ovidence
of on» winness i.6. Fr. Bryan Massis which sought to supporu the
allegation of "suffuring” went +*o nought when he admicted in
cross-examination that his ovidence in his affidavit that he

had seen Lhe appellants on thi day of whe 23rd FPoebruary, 1987
whon he allegnd ithey sad not boen informed of che scay of

¢xecution, was pot factual, as he was not an Lhe priscon on thart

It appears to me than the appcllants, cannot succissfully
maintain this esrgumeny, whichh on the one hand, putls blame and
responsibility on tThe Statge for lengiheninpg tho vime within whach
to exccuits the punisbmoent of the Court, while chey purzusd thair
varicus pauitions, and on che othor “ery foul® wnen the Stalw
atrempis O carry cut ithat senctence. nomy viow btho lvavsed trial
judges in the Court balow were corrict in helding that in thw
sircumstances of the casc, taking all the metvers complainad of

240 considaracien, whe issuing of Lhe wesrrenus wore in accerdanca

witn vhe responsibillily of rhe State o oxecuie Lhe Re¥lolts

sutheoriscd by law and that thi case of Riley is binding authority

¢

whach cannor be wffectively distinguisind on Lihe facis from whe

presenc Cags.,

24. INCONSISTENCY OF RILEY'S CASE WITH ESTABLISHED
LINE OF AUTHORITY

Ths: centoention of Dr. Sarvett te vhat veo majority judgment
in Riley's cass ignored corlaln propogliions in tho ciass of

ibbott v. Attorney General of Trinidad and Tobago and Others {1979

1 W.L.R. 1342, and consvquently is per incurism. it is truc that
the learned Lords who ware in tho majoraty did not trsat with this
c3s? in the sprech dalivered by Lord Bridgs, buw thal thoe caso was
cited for vhoir cemsideraticon is without doubu as it formed pact of

@ ressoning in tho speech of vhe minority.
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The passage upon which Dr. barnce:t rdaliss in his submission
in raespect of the Abbott cass (supra) appsars in tho spusch of
Lord Dipleck whe doliverzd rhoe judgment of the Beard and roads
as fellows:

"Their Lordships accepi that it 1s pessibls
to imagine cases in which t{he fims allowsd
by ihe aucvhorities ro «lapse bouween the
proncuncarant of a death senience and
notification Lo tne condemned man that .Li

was wo be carried out was sc prelonged as

Lo arcouss in him & reaschable belizf that
niis death sentence must havse been commutzd

Lo a sentences of life imprisconmaent, In
suchr 8 case, which i1is withoul precedent

and, in theoir Lordaships'® vaiew, would in-

volve delay measured in ysars, rather

then in menins, 1% might ba argued that
che taking of che condemnsd man's life was

notv ‘by due process of law’; bui since
nothing like ‘his arises in Lhe instant

case, this question is wne which their

Lordships prefer to leave open.”

{ Emphasis added]

To begin wich, che statement prasupposaes a situation whare
the period is prolongzc¢ without any reason existing ctherefor and
conseguently arousing in the condemnzd, "a reasonable bulief™ that
his senuence weuld be commuied. In ths instant case taroughout
the period, excapt for th periocd April 1929 to 2lst February, 1991
(which will bs dealc with leter) there wes always in process for
Lhe most part somg proceading  initicetoed by the appellanis.
Different considerations woula thereforc by necessity apply. In any
event, their Lovdships, gave ne definivive copclusion or the mattar,
and left it copon for decision 2% a future date. In the Riley case,
that day came, and the Beard, answerwd by say.ng that delay for
what=ver reason, cannot be ground for holding that section 17 (1)

was contravenad,

2B,  Minister of Home Affairs v. Fisher {1979] 1 Ail E.R.

21. Dr. Barneie, like the minority judgment in Riley's case contonds

chat the majority faitled to apply the liboral principles of intev-
pretavion, as was cpunciated in che Fisher cass, and instead applied
"austere legalism® in ivs interpretation of saction 17 cof the

Ceonstitution,
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I am not parsvaded that the interpretation. by the majority was
the rosult of an approaci, applying “ausuaore legalism® and find
that the conclusions thorain are in kooping wiiih my Own Views,
and appoar Lo bs guito consistant wiih the principlss laid down
in the Fisher casco for tiv: interprotaticon of Constitutions.

Lordé Wilberforcs in his speech cxplained whai ho meant. by ganerous
wmeerprotation as folleows:

vee LO Treat @ comstibuvional instrument

such as this ns suli gopcris, calling for

principles of intorprotaltion of its own,

suivtable to 1ts charactyr as alrsady

described, withour nccossary accoptancs

of all the presunpiions whalt are relovant
0 legislacion of private law.*®

In their interprotations, the majority did follow well sevtled
principles alroady pronounced by thceir own Board in cases such as

Maharai v. Attorncy General of Trinidad and Tobago (No. 2) (13878

7

2 All E.R. €70; Director of Public Prosecutions v. Nasralla {1967

< All E.R, lul; :deFfreitas v. Benny :1976) A.C. 239, &ll of which

dealt witih the interpretavion of West Indian Constituiions and which

Lord Wilberfores in +thye Fisher case racognized to be of the same

family as that of the Constitution of Bermuds witl which he was

in summary, pothing in the argumenis advanced on this issue
persuadad me o che viow that the principle laid down in the Riley
casy 1ls not applicable wo iLhs instant crss and consoquuntly I would
conclude rhat loig delay in the oxccuticon of ihe death penalty
imposed by lawful authoerity, in the circumstances of Lhis case cannokt
amoun®. ©¢ breach of theé rights preserved under seciien 17 (1) of the
censtitution. This issue in my view musi thorefora be decidid

against tho appellants.
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Ea)

3. VWias the decision of the Governor—Geﬁéralfunreaﬁonable,
arbltrary and in breach of natural justice and the
Constitution?

The grazvomasn of tne submission in ohis rogard concorns che
contonrion that the exercise of <ha powirs of whe Govirnor-General
undex section 90 of the Comstituiion iz justicizbli, and consc-
| guentily, ‘he mannor of thic excrcise of ihe poworg can bu challengad

ln thw Courts, and ba subjaeci o tha orduirs of the Court., The

[

pOWLI under scetion 90,; Gfsoourse rilroes Lo lhae Prarogative

MCLCY s Lo SToLas:

"GG. (i) Tho Govurnor-Goneral may, in Her
Majusty's nome and on Her Majesty's
behalf -

(¢) dgrapt uo any parson convictad
FEE of any offency against the
: law of Jamaica & pardeon, elthex
fres or subject to lawful con-
- ditions;

(b) grent to any parsen » resplos,
eivher induefinite or for a
spucifaied parvicd, from {he

xzcuticn of any punishmoni
imposcd on that poerson for
such an offence;

(c) substitute 3 lass savaers form
cf punishment for vhat impesaed
on any persen for sucn an
nffence; or

N

~

——
o

~—

romin vhz whols or part of
any punishment ampoavd cnany
pirsen for such an offance or
any punalty or forfoituse
otherwise dug vo Lhe Crown on
cceount. of such an eoffurnca,

(3]

) In the ~oxercirs. of tiw powers
nferred on him by this secticn
b Governor-Goneral shall ach on
, L thﬁ,?fcommnndutLon of vha Privy

T st Council,

(2
C:

i
N

(J

The appellants concend that' the power having boeen providad

foy in uhe Constiturion, and in particular wpai part of the

gl - . e . . .
. CQnsultutLon which dzals spwcxflcally with "cxocutive powars”, and
. iy

C

in s fzx as pardon and commutainion are

Lre £ield, no residuc of prerogotive power romaining,

4
»
{
4

ST Ey
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he power has tnexefors becoms o pars of tho consitliutional schoms

G 1Ls exerciss must thercfors conform with the praaciplos of the
constitunion and consequontly 1s reviowabls irn tho Courts.
This argument Js based on what Dr. Barnoti descyibed as
f( I ‘the new devalopmoni Lo rhe law®, watre oo oxoveisy of praregacive

( AOWErS 1s npour auwiomstically wiearid 2s oulsiae Lho

suview but now depoads on tho narure wf

Ly subject matiar. nochis
cespect i appellants’ conitgnLion s sound, and is indesd suppoctad

by (he auviporiiios. Too issuc which s for ¢

LTMination in tha
IRSLANL CAs:, NOWeVer, ig whoethar the oxsreolse of the preroegsacive
2f muzey s of suck 0 nabtury, as wo be subject wo judicial raview
oy the Courts.

{‘ in advancing these submissions Dr. Barncit citced in supporti

)
<‘/N ey aliz CCSU v. Minister for the Civil Service (1%¢4; 3 4ll E.R.

35, Daaling with tne subject of tihe rovicwabilicy of the oxeocisc
£ the royal prercganive Lord Scaeman in dolivoring his spaoeci in
he Houseo of Lords said:
®eee Like my noble and learned fr;tnd
Lord Dipleck, I balisve L
law volating o judicial i
now roached bhe stagoe whoro Ljn
b said with confidenca xhat, L othe
subjoct marver in resgpuoct of waich
prerogatlve power 1s Jxfrclscd 15
justiciabls, that 1s 10 say 1f 1L is
& matier en which vhs court ean
ﬂuguugvr,a, the excrcise of iho
1§ subject he ravisw in accerdanc
witn vhe p“*nc1plxd developna in
rogpoct of whe roview of the
Gf sLatuliory powar. ...
ancivnt restiriclions in ihe law raolating
Lo tho pxuxoyatlv; writs and orndexs
have not ptgvrnfgd the couris from
sxtending the vogurrement of natural
justica, namely tae duly o act
fairly, so what it is roguired of
" pur:ly administracive aciy, 50 alse has
g ) n of
{

e

powwh

1'1‘

, the medarn law, & vivid skoich which
Y my noble end learned friend Loxd D¢plncn
kwf has included in hds spocch, axtanded
the rengs of judic. 1 rOvView in respace
of Lho ¢xercisc of plwzeg?tiva powar
Today, chorefore, she conirolling
facror in dziermining whothog tho
CeXercisn of preLogative powsd .8 sub-
Ject wo judicial £rviow L8 0ok LS
sourcy but: its subijoct mabioy .

i Emphaslis supplicd]
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Lord Diplock (a: page 950), was of tho opinion thebd i
mattaered not whethee the oxercise of the prorcgative aorived
1L8s pmwmr from statute or from tha commen law. He ruacoegnizaed
that thare are st1ll ramaining & rasidue of the prorodgative

powcrs which derive pewer not from and stared thus:

10}
¥
&
5
joul
~

"Novertheless, whataver labnl may be attacnzd
TO Lhem Lbore nave unrgquoscionably survived
inwo the prasaent day o rosidue of miscalla-
necus fizlds of law in which the executive
goverament retains decision-making powors
that are nov dependani on any stanutory
authovity but nevartholoss hove conscaguences
on tho privaba rights ox logivimacs
expectantions cof eihur porrscns which would
repduyr the dscision subject vo judiciral
review LE chy power of the docision-maker
te make vhem woare stalutory i 2Kigin. ..
My Lords, 1 8=2¢ no A why simply
bacause a decision-making power s dzrived
from & common law and not A statutory
scurcys Lt should for thet roason only be
immuns from judicial rov;zw."

»

"hat Loérd Diplock held the opinion that the exazrcise of the prerogative
in certain casas, was not justiciable i1s demcnstravad in the follow-
g passagz of has spzochs

"The roeson why cho Minilster for ~he
Civil Serxvice decidaa on 22 Docsmboer
1963 ro wiihdraw Rhiﬁ poncflt was in
the intorests of nabiconal scourivy.
Natronal sccurity is uhe x'anopQQ-
bility of iLhe wxocuuive go
what action 1s nogded Lo pro
anteresats, is, as thoe cassg cilad
by my noble and Learnad fraiopd
Lord Roskidl cstablish and comuon-—
seangs 1usalf dictates, a mavtor on
which those on whom the raesponsi-
bility rests, and not tiw courtys of
justice, must have the last word., It
18 par goxcallence o non~justiciable
question. The judicial process 1s
totally inept to deal with ths sord
of preblems wihich it involves.”

Lord Roskill was also of the same view. 1In bis spozech, he uttered

“he following:

a
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“Bul I oo nen tnink thav thah o2
challangs: can bo unqualifiwd iv
I think, depend on the subjocr mas
of thi prarogacive powsy wihach is
eXHreisca. Many oxamples werc given
during th avgumen' of prerogative
pow>rs which ag at prvsent adviasd I

do net thirk could properly bo made

thao subjoeck ¢f judiciol review.
Prorogative powasrs such ag thosge ralet-—
ing o thoe making of wrcatios, i
dzfznes of the realm, the proroegative
of merey, tino grant of honours, tho
dissolution of Parlliamcnr apd the
appo.ntmint of miaisocrs o8 wall as
octhv:ks are not, I ohink, susceptiblic ko
judrcral roviow bocaugs thair pacurs
and subijoct marlar Lz such as ne’ ﬂc b
amenabla 1o che judicisal procoss,”
{Emphasis mine;

Ia my view the excrcise of i1ho reyal preirogative of morcy,

is a subjuct mattay, the nature of wihich is such as not 1o b
anenable "o judicial roview.

Lerd Frascr of Tullybewion, in the CCSU casa (supida)

apparsnt. .y accapting the submissiors of couns«l for the Ministwo
recugnizad that in so far as prerogabive Powers ary CONCeracd

wirs twe propositions:

"{1) that the prragst Ave powisrsg aro
2 8

giscralionary, “hat is Lo say
1hty may bt cxercised an the
discrevion of ths soveroign

o

(acting on advico in accordance
wlch medern constioutional
pracrics) and thd way in waici
they are exorcissd is ol opsn
to review by the couris;

(2) thai an ipsvrsuclion given in
~ne oxercise of a delegaiad powsr
conforred by the soversign undorc
the preregative onjoys ©he same
immunity from raview as if 14 wore
its¢lf 3 diroct excrciso of
preregativ: powar.,”

Yealing with the first preposiiion Lord Frasexr, sxamingd so

she authorities, and then continued thus:

chery

of
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eee AS Do Keysur's cass shows, Lhe
courts will inguire into whather a
particular prerogative powsr <xigts
or nct eand, if it docs oxisy, inco
its zxtont., Bubt once ths existence
and the aextent of a powsr ars
cstablished to the satisfacition of
thz court, the courit cannot inquira
into the propricty of iis oxercliss.
That s undoubtedly vhe positicn
as lsid down in che authorities Lo
wiich I have biiefly rofesrred and it
is plainly raasonablc in relation to
many of tho most imporcant
prerogative powers which are concorn-
¢d with control of ihe ermed forces
and with foreign policy and wivh
ovher matiars which are unsuitable
for discussion cor reviow in Lhe law
COULLS. oa."
Howover, having bascd his ceinclusion on the scecond of tha propositions
which wan relovant to that case Lord Fraser preferred "to legave the
gucstian open until it ariscs In a case whore a decision on in is
necassary" and "assumed withoub deciding that vhe first propesition
was corxct and that all powers oxercised directly under tho
prerogat.ve ar2 wmmune from challongs in tho courts.”

Tz powers asxarcised under soction 90 (1) ef the Constitution
are powers which were, boefore Indepondence, «xcrciszd by a Governor,
whe was ~hon the represontative of Her Majosty and who exercised
thosc povers on hor bzhalf. On attaining indepondence, the Gevernor,
was replaced by a Governor-Ganeral, whe is appointod by Her Majusty
and holds office during Her Majssty's pleasure. In actual fact in
making ‘the appointment Hor Majesty acis on tha recommaendazion of
the Praime Minister who may consult with, but 1s not bound by the
views of the Leader of the Oppositicon., The Governcr-Ganeral is Horx
Majesty's reprosentative in Jamaica. (Sce section 27 of the
Censtitution.) Section 90 is therefore an censhrinement in the
Constitution of the common law powers that already existed before
the attairment of independence. Indsod thoe very words of the section,

make it @bundantly clear that the Governor-~-General axercises those

powers "in Her Majesty's namae and on Her Majosty's behalf.”
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In my viaew, the exurcise of the prerogacive of megrcy would
fall within Loxd Fraser's first propositicn, s it is ap gxercise

of a discretionaxry powaer by *bo Govornor-Ginszral, acting on ths

advice ¢f tha Privy Council. The preovisions of saction 32 (4),
which prohibits any s<npquiry as 1o whethar the Govornor-Genoral,
acted with vhe advics of tho Privy Council is support for the
fact +hat the very nature of t¢he subjach manier prohibiis any
enguiry into uhe manner in which 11 was ¢xsrciszd,

The provisions of snction 90 do not create a legal right
in condemned parsons, to be beneficiarias of tho power with which
the Governor~Genzral is ineicby <ondowsd. The power is discrztionary
and relates to a consideration of whothor or not theé circumstances
of a particular case warrant the grancing of morcy to the cenvicted.

The words of Lord Dipleck in deFreitas v. Benny (1975 3 W.L.R. 388

supports this view. In dealing with rhe provasicns of uthe

Constiturion of Trinidad end Tobago ho statod at page 394:
"..e A% common law ihis has always been a
matcter which liegs solely in btha discre-
tion eof *hs sovaersign, who by consiitu-
tional convention =xoercises it in respect
of England on tha adviceo ¢f the Home
Svcrartary to whom Hor Majesty delagawaes
hor discretion. Maorcy 18 noi tha subiject
of lzgal xights. ii bogins whore lagal
rights ond. A convicted parson has no
legal right cven to have his casae
considerad by the Home Socreteary in
conhaction with ihe gxoercis:z of the
prerngsiive of mercy. In tendsring his
acvice Lo the soveroign Lhe Home
Secrenary is doing somsthing that is
often cited as cwne oxemplar of & purcly
discretionary act as cantrasted with
the exercise of a guasi-judicial function.
Wihile capital punishment was still a
lawful penaliy for murder in England it
was the pracilice of ing Homg Sacretary
in every capital casy to call for a
report of cthe case from the trial judge
and for such other infeormation from such
other sources as he thoughit might help
him to make¢ up his mind as to the
advice that he would tender to the
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“Ysovareign in tho particular casc.,
Buc i1t novir was thg practico for
Lo ' $ ropest or any other
informacion obtainod by +he Home
socretary f.e bwe disclesed e thu
condomnsd parson or nis lagal
roprescentatives." [Emphasis added)

in Jamaics, by virtue of section 91 (1) of ths Constitution
in the case of perscns sonvznced o death, the Govorneor-General is
ragurred LO cause 3 writikeon report of the case from the trial judge,
regother with such other informacion dorivad from ths record of the
case or slsewhere s ke may reguirs, 1o b forwerded to the Privy
Courncil so that thge Privy Council mey advise him in accordance with
the provision of soccion 90,

He was naver required to discless any

cf this information oo ths condemnadé man 0t his legal representa-

tives, and cthough written representations would bs considered, there

was noevaer any right for thoe condemnea man or his legal representative

to be heard.
practice that oxisted in England
and sc the words of Lerd Diplock

prerogative cf mercy is a purely

The preccdurs in Jamaica is in great similarity to the

wihen the death penalty was lawful,
are applicable¢. The wxercise of the

discreticnaxy act, designed to

offar "mercy" in appropriate and dessrving cases. It is a discretion

reserved for the exerclise of ihe Governeor-Goneral on the advice of
the Privy Council, and in my view, not & maticr thsit 1s amenable to

judicial raview, ww dicta ¢ ord Braidga iarwich, deliverinc
1 1 Tl ta of Lord Brid ¢f Harwich, dslivering

Lhte majority verdict in the Riley cas¢ (suprz) also recognizaed that
the Courts should no*t in any way usurp the Censtitucional functions
allocated to the Governcr-Gencral., In dealing with the question of
dalay between sentence and @xecuiion tuerecf, he stated:

"Their Lordships fully accept that long
delay in the execution of 4 agalh
scntence, ospecially delay for which
tie condemned man is nimgelf in no way
responsible, must be ar important
factor to be paken intoe account in
deciding whether ©o oxarcisc the pre-
regative of mercy. But it is not for
this Board to usurp thié functien
allocated by s 90 of the Constiturisn
to the Geoverncr-General acting con the
recommandation of the Privy Council
in Jamaica."”
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in any <venit, accupting the criteria as laid down by
Lord biplock in the CCBU cas« (supra) by which an executive
deeision would qualify for judicial review, I would find that
the exercise of the prerogative cof mercy, guite apart from not
being atwnable to judicial review, would not in the circumstances
of this case so qualify.

AL pagce 949, of that casc Lord Diplock said:

"To qualify as a subjeoct for judicial review
the dsecision must have ceopssequences which
affect some perseon (or body of perscns)
other than the ducision-maker, alibough it
may affcct him tooc. It must affect such
other person zithear (a) by altering righrs
or obligations of uhat persen which are
enforceable by or against him in private
law or (b) by depriving him ¢of some
bencfit or advantage which aeither (i) he
has in the past be#n permittced by the
deecision-maker vo ¢njeoy and which he can
le#gitimately axpact to bo permitted teo
continue o do until there has baen
communicaczaed to bim some rational ground
for withdrawing it on whicn he has beaen
given an opportunity tc comment or (ii)
he has received assurszncs from the
decigion-makaer will not be withdrawn
without giving him first an opportunity
of advancing reasons for contending that
they should not be withdrawn. (I prefer
n0o continua to call the kind of
gxpectation that qualifies a decision for
inclusion in class (b) a 'legitimaie
axpectation' rathgr than a '‘r¢asonable
pXpectation’, in order thoereby to indicate
that it has consequences to which effect
will bz givern in public law, whereas an
¢xpectation or hope that some benefit or
advantage would continue o be enjoyed,
although it might well be ¢ntertained by a
‘reasonable' man, would not necessarily
have such consequences.”

it is unarguable that ¢ho provision in (a) is in anyway
applicable to the circumstances of ithis cas<, and no such argument
was advanced. The appellants contoend howevar that the provisions
of (b) (i1i) would apply, giving the right o judicial review,
because the conduct 0f the Executive raised in the appellants a.
legitimate expectation that the discrecion would be exsrcised in

their favour.
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In support of this, the appellants exhibited several
newspaper reports which, in summary, disclosed that the
deernment was reviewing the whole question of the death penaliy,
and in the meantime no executions wocre taking place.

The appellanis pointed specifically to the pexriod 1939

Lo 1991, during which, their appeals and petitions had all been

.. exhausted. During this period, according to the newspaper

articles exhibited by the appellants, the Government in addition -
to reviewind capital punishment was giving specific attention to
whather tha-sentences of some categories of prisoners should be
cammuted. to life imprisonment.

Apart from demonstrating that the whele matter was under

review, nothing was disclosed in these articles to show either

directly or inferentially that the Executive had held out any

assurance to the appellants that their deacth penaliies would be

commuted. In addition, however Dr. Barnctt coniended that Jamaica

~-as a member of +he international community has accepted relevant

international treaty cbligations relating to the death penalty,

and also in respect to fundamencal numan rights and that with thac

' background, the result of the petitions of *he appellants to the

Inter-American Human Rights Commission; and the United Nations
Human Rights Committee i.e¢, reccmmendations for commutation cf the
sentences, the appellants had a legitimate expectation that the
death penalties would be commuted.

The appellants in this regaxd relied on a statement
allegedly made by the Secretary to ihe Governor-Gensral that since
Jamaica was a party to certain Human Rights Conventions, care had
to be taken that there were no breaches of these conventions, The
conduct of the Governor-General in issuing death warrants after

the recommendations by the international human rights organizations
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Lo L contrary, indicates Lnat theoss recommendations had no

cffect on his decisicon. Treaty obligations are not znforceable

)
3

unless “hare 2are statutory provislions @0 give them auithority.
Thare are no staiuies wnich give ary logal roceognicien ©o the
obligations undex +ne troatlss upon wiilch the appollants rely,
and conscquaently the wraaties have no acmastic iugal offect.
But ¢vin sc, zho appellants in their affidaviis quive apart
from alleging thna: they were possessaed of legitimats cxpeciation,
deposed that -
"I and craar PErscns awaliting execution
wers given cause o hope that our
gexecutions would not be carried cut.”
And agzin rueforring to a resclution adopited in the Senate to
suspand capital punishmeni for 18 months swore -
"As & result of ithe adoption of tho
rasclution I was cnce led wo beliove
and/or vo hopse that my «xecution
would not be carrisd cut and that
a commictss would be established to
CErvy cut such & study and assqss-
mant." :
Th: abov: words show unequivocally that all the publications,
statemants @tc to which the appellants alludad, 4id nothing more

than give tcthaem som¢ hope that at the end of the wait, while the

Exccocuiive delibaravacd

22 worked to make recommenda-
tions re retention of it death peralty, and ciwy pursued their
petitions internationally, thear lives would be spared. In my
view thie contontlion of the appellanss that the circumsiancaes of
this case falls within (b) (11) of the crite¢ria laid down by
Lerd Diplock {supra) is untenablse.
Having hnld thon that the excércise of the preregative of
mercy under section 90 of the Constitution is not justic1able;
there 18 no nead to detcrmine whether there was any "proceducal
impropriety" in ivs exercise, as is cencended for by the appellants.,
For the roasons stated herein, I would dismiss the appeals and

zffirm thc judgment of the Court beleow.




(Tv«*\

GORDON, J.A.:

On 15th January, 1979 the appellants were convicted in
the Home Circuit Court for murder committed on 16th October,
1977 and sentenced to suffer death in the manner authorised by
law. Their applications for leave were heard on divers dates
between 30£h September, 1980 and 5th December, 1980 and refused.
The Court of Appeal then promised to deliver written reasons
for its decision.

By a letter dated 7th January, 1981 and signed by both
appellants, the appellants asked the Registrar of the Court of
Appeal to make available to their attorneys-at-law the necessary
papers so that they may, whenever they wished to further
"argument of appeal” to the Privy Council in England, be able so
to do. On 30th January, 1981 the Registrar of the Court of
Appeal replied thus:

"I am in receipt of your recent correspon-
dence, and have since spoken to your
attorney-at-law, Mr. Eric Frater.

Mr. Frater advised me that he is endeavour-
ing to take your matter to the Privy

Council in England.

Enclosed please find two copies of
Criminal Form 17%.

Pratt petitioned the Inter-American Commission on Human

Rights (The Commission) on 12th June, 1981 and on 17th February,

1583 The Cormission requested of the State a copy of the proceedings.

These were supplied on 15th July, 1983. The Commission, by note

dated l4th October, 1983 repeated its request for notes of appeal,

and criminal Form 17 detailing the results of the application for
leave to appeal was forwarded on 6th March, 1984. By resolution
dated 3rd October, 1984 The Commission found:

"i. The information and documentation submitted
to the Commission indicate that all domestic
legal remedies, have been exhausted and none
of the cornditions of inadmissibility established
in the American Convention on Human Rights were
present, therefore, there exists no reason not to
declare this case admissible;
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On 17tb July, 198¢ the Judicial Commitvee ¢f vthe Privy
Council dismiss~d thu applicetions for special leave 1o appaal.
The UWHLCLHL.R., roguasied a stoy of aexecuiion of the death
sanuenca agains: Pratt on Z2ist July, 1966 ard soughi clarifica-
rion of the judicial remedies available to bim. By submission
dataed 138nh Hovambor, 1988 the Government supplicd the informa-
tion reqguastaod,

On 13uh Febkruary, 1567 tne first warrapts advising

(poution on 244 February, 1987 wore issusnd foxr the appasllants.

(s

On 23rd February, 1987 cxecution of the warrants wss stayed. On

12¢h HMavch 1947 Morgan appealed to the ULHOH.R.C. apd on 204h
March, 1387 +his Commities reguestod furtrhesr inforwmation from
vhe Jamaicen Govornment. Thig was supplaoa on 10th June, 1987.
Onn 9+ July, 1987 the Commission roviawed its doecision of
Octuobur 3, 1964 (supva) ond advisad Lho Jamaicon Government as
follows
"Pleasod by advisad that ibe Inoorn-
ferican Commission on Human Righis,
at its 76th period of szssions,
h:ld in iasii“gLonF b.C., ﬁwc1dyd
on June 306, 19557 that tlessrs Preut
and morgar suffered a donlal of
jusiice during the poriod 1550-19304
viglatvive of Aoticls 5 (2) of the
sroyican Convontion on Humsn Righes.
Comrizsion found that the fact
it Uhe Jamaican Courw of Appeals
rgsued 1ts uaciaion on Docombor 5,
158¢ but did not ilssuc Lha TeASODS
for that doecision until four yoars
lelor, Saptombosr 24, 1934, was
iantamoupt 1o cru«l, inbuman and
”ﬂqrading Lrxeatnent bocause curing
chiat. £our year delay cha pe LOTEY S
could neot appaal to Ltho Pravy Councal
ard had o suficr four YLars on
duath’'s row awaililng <AOCution.
... raguosits that the oxeocution of
Mesges Pravt and Meorgza be commuied
for humanitarian reasons.”
Elklghmulm adde (.nj

*'U
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A srcond warrenr was issuwd in respoct of cach applicent
on 2ilsy Fobruary, 1588 advizing coxecuilon o €th March, L9886,
On lsr March, 1988 a stay of oxocurnion was gran.od. The
U.HN.H.R.C., handga down its viows, with ¢ rocommendation for L
commuiation of tue sontonces, on ih April, 1959. A chird
Warrany was rssucd on Zlsy Fubruary, 19%1 for «ach applicant to
bo wxicutad on 7uh Maxch, 1991. The spplicanus filed for

g

5 on 28ih Fobruary, 1991 end & siay of

The rodecss sought by <ach applicant was:

¥

beon donicd the vighs to a fair by
ing wi

*l. A Degcliorartion thaz tbho APPLICANT i % &
?

zhin & roasonable fime as
regquirad under soction 20 (1) of the
aaxi Conscitution, by reascon of the
delay in the compliotion of tho
judiciel proceondings raspacting nis
CETl

2. A Doclairation that whe APPLICANT has
bown, and is being subjociaed 10
iniuman oF Gograding vroacman'. in

' cnrion of Swuction 17 (1) of

P CORSLLLATION Je0."

The bases of those applications wore (a) the dalay vccasionsd by
the failure of the Courv of Appeal 7o gilve reasons premptly, (b)
the 1ssulng of doath warrantsduring the pendancy of procoandings

before intornavaonael Human Rights bouios {(¢) the purpericd lata

communicaiion of a stay of cxecurion groinw od in Pobrusey 1987,

(G} fxiluve of .o wffoctuasr: tho rocommendaltions as oo

commuiLation of 3. .nULENCLE mada

invornzrional Human Rights
bodias.

"3. A Drc¢«rakkor i@ rthe  APPLICANT will
D suwj tod te inhuman or dagrading
punishmeni and roacmocst 1o coniravaon-
Ll(ﬂ wf Section 17 (1) uf the saentence

cath I8 carricd oubl in the aforo-
trcumstances iqading up L A
ﬂunolnq his planned ¢xecutidcn.

4. An *njunctimu against the
RESPONDENT +«8irzining thae oX2CuTion
2f the APPLLLANT panding Lthe ouicome
of theose procuaedings.”
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hoard submissiorns bowwenn 29ch april, 1991 and 7th May, 1991

Tha Cons

1dth Juno, 1991

app«llants

an

DI.

Cens i

“D.

Barpett made

ll(i)

(11)

fientional Coury (Wolfe, Po

sough’

-50-

wrrson and Haorl

Jd.)}

and

unanimously dismissead thb: actions. On appeal oha

Duclering tbhat the Govirncr-Gongral
in Privy Council is legelly and/or
cens - ﬁu“‘on&lly bound by .oz

: prminaticn, recomm-ndacicon and/or
ducisicon of whe intor-Amsrican
commiszion on Humap Righis apd the

.

Uniced Naricons Humsn Righis Commitice.

Daclaraing that che rafusel of whe
covernar-Gonarzal in Privy Council
o commut o the scotences of death
in the ciycumsisnces of nhg
Plainuiff's casc copstitubns
unrcasonablo, arbilrecy and
Savalid oxorciss of the cor

Lional powss and 1s an
unconstitutional denial of tha
Plainviffs’® righi. to a propsr con-
srdoration of thosr casoe.

mcln*.ng that. *he sontences of Geard
ogn L Blainulifs b commuted
S AMPriscnment., "

submissions ou bohalf of bovh appellants.

. & e H . b ey - s ..' IO S N R % ‘o o b e e i W
urional Courie tha appollants contanlilons wooo:

r 5 Lssucd on
‘, 19§87 fox
intiffs on
13117 afrer
VLIS
& i snee of
P‘aﬁn iffs

el was pass"u on s
o othe 15utin day of January, 1979,

which delry included \nvru yrars and
e months during which tho
Jrmascal Court of “ppugl fallad Lo
Give writton raasons a3 aforsssid;

Thn gaid Warvant was lssuad whalo
Qpp'mls by the Plaintiffs were
pending before the Uniood Wotions
Humazn Rights Commiit
the saad Commit b Joclsich
dated July Z1i, 1986 r2qg wa o who
GOVernmaenL of Jamarca 10 wuwy rhu
THD : of the Plaintiffs pending

levcrmination of their appeals
8a1d Ccommission;

= vy )

Ghaalt "l.’“u f EL-»- - J:v

e
VO

o

Se i 3

the yolicfs claimed in oho ceurt balow including
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{11t} The siay of oh
gLa“z&d by tha
Jamazica on
Y957, was noh
viffs until v
1987 and only
schedulaod axoc

2}

DELAY
Section 24 (1)«f che Const

charged with a criminal offencw

shall bo affor

~ first warrant aforasaid,
Govarnor-Gaensral of
23ra duxy of Fubruary,

bdmmunlc el v thoe Plain-

4 th day of Pabruacy,
4J WlMU rm bofors the
U Lons

i1Lunion rogulires that a porson

diG & falr hosring

within a reasonable vime, The appellants centended vhat thas

provision was breachasd in vhat

on 15ib December, 1980 shey wero

thier Priavy Council bofoxo 24vn Sepwombar, 1984. This

cocasion.d by tnt faillure of the
for their decision bofeors that do

submitfted, impostsg an obligaiinn

the judicial prouoadings within a

althcugh theyr apprals were rofusad

[

unabls toe present o patition Lo

oy
po)
&

~lay was
Court ¢f Appsal Lo give roasons

. The Consiitunion, 1t was

en the organs of Stats to compleia
1

ootimee.  The Svate aad

Z duty to juszify instinutionsl dolay and the loager the delay,

the more difficuit it iz v

(¢

Court arred, v wrs submiited, in the application of the principlas

"(a) *hcy failed o

ituarion whare

dcath wWas hang.
Lhr gupjocs
Was poosumpiive

{b) rhe fourth fac
W1ng03 WS pixf
in thisve clrour

i"J'I > ...
*he neibuve baing €
wuLJPJai but ne
prejucics Lo @

11 to

FeLo R

Loydships avkr'

ABEQSSE ﬂhw uuLul‘ of tho r

justify iv. The judgus of the Full

apprecrais that in &
LR SEMhAnCy o
ng ovar whe hao

any substantial delay

ly projudicial;y and

or 18-% Barker v.
iculerly smporsant

‘a‘kn;ws- pamely,
lvngr“fﬂlngp ggravshacn or
'T”LYJc of

dunkuhy and montal

“wl“dg“ﬁ phat dolay of
zidorod might bﬁ pro-
91\s3 reseric

whiclhh would bm detri-

,.,..i

“int. CR o appaa and did

sponsibilaty

of rhna Stane Organ in Lwl RiCn Lo the

ravity of the subje

unable ro find any ]ugw“t;C'
thoir Lordships
G confusad i1t will
vhe firsy factor rolavsd ©e umpact on
ring whorses on th: basis

\a'w.luy,
5 1nconsaqu@nti&l é

aCLuﬁl hoe
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ici for tho

this factoer

Barker v. Wlngo, this sheould be treatow
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It was furthor submivtod whay Lhe Pull Court crred in law and

on the facts in avrribuiling respeastbilicy for the dalay on

ihe eppellants ws witidn 2 vory shore vane of che docision of
the Court of Appeal, thoy made 3 request which coula only be
reasonably rraoated as o orequess for roasons for judgment.

The cases of Barker v. Wingo Wardon 407 U.S. 514 {19727},

Bell v. D.P.P, 1i985] 32 W.I.R. 317, R. v. ackov ;199C; 74

-

D.L.R. (4th) 355, Kakis v. Government of the Republic of Cyprus

t1978] 1 W.L.R. 775 and Tryer v. U.K. {1979] 2 E.H.R.R. 1 - are

cases in which - hd dcelay complainud of was pre-trial delay and
it was held in thas. cases that tho doley was prejudicial to
the defendants. It affected thile vight o a fair hearing with
a reasonable time and prejudiced thoix dofonco., These cases
differ from Lhe instant one in thav vhe dolay complained of is
pest~trial and after thoir appaals asd buep dismissod.  Thexo
was no scopu for suggosting that the prajudice which axcse in
the abovamoplionod cases oxistad in che instant case, Dicka
from Lhoese cagsas were howovary rollizd on as supperhing whe
submission ©hai 1t 18 rolovant bte considar whothor the delay
causcd porsonal distrags or anxinty Lo thoe appoellancs.

.Uncontrovertad Facts

(1) Tu: applicetions for leave e appoal wore refuscd on

5th Ducwmber, 1980 ano che Court of Appwal did net deliver rsasecns

for this refusal until 24vh Sepioemboer, 1984,

(2} Prati ond Morgan know they ned o right o petliion

Her Majosty in Pravy Council znd thoy intimaioed tbhat thoy con-

tomplated doing oo by letter te the Regaistrar of the Court of Appeal

duxyed 7ih Japuary, 19tl.

(3) (a) The Regisurar replisd by lotter dated 30th

Jaruary, 1981 that Mr, Eric Frarer, sitorney-at-law had boon

contacted and no advised be was andeaveuring to take Lhe matter

o the Privy Council.
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(b) Tho Rngistrar gave =he appellants copies cof
Criminal Form 17 which contained parviculsars of ﬁnﬁ proc«sdings
Lo dald,
(4) Earl Pract potitioned che Inipr-Amorican COmmissLiaon
on Human Rights on 12vh June, 1981.
{5) Barl Pratz, on loith Saprambir, 1984 by lotter dahted

16th August, 1984 reoquestad ruasons for judgmoni from Lthe Court

{6) Tho Ioasons wore delivorod in the Couri of Appeal on
<ézh Bopuoembor, 1584,

(7) Tha Commissron rojwctad the palifaicn of Prait on
3rd Ocrebur, L9¢4.

(8} Puatt appesied o the Unitod Wations Human Righis
Cemmittes on 2déth Januazy, 19686 (Morgan appealsd on 12ith March,
1847.)

(9) Horice «f intenvion Yo prvition for spocial leavae

e appral te tho Judicial Commiti the Privy Council was
lodgad in thz Court of appoal on 13vk Junc, 1986, Prawvt’s nouics
was datosd L2ih June, 1986 - Meorgan's notloe was dated 132n April,
1885,

(L0) Appl:icavicn for sprcial leave te appoal te the Proivy
Council was dismigssod on 178 July, 198¢.

The chreopiclia facis show cloarly thal choe appellanis
werg aware of <hoilr zaghy o potitvion Yo Judicial Committed of

zhe Privy Councli subsequont wo the dremissal of the

for leave <o appeal. They intimaved theilr dosics so Lo do within
five wooks of thiis right accmuing,. Pratt rhorwafzer potitioned
the Commission, Morgan did nerhing. o prompi responss was given
to Lherr reguost for the Coury of Appral's veasons for judgnmenc.
Thig was delivercd on 24vh Soptemboyr, 1984 yoi neither asppellant

acted tharcon prompily. Instead of pursuing this right of appeal

by way of petition to the Privy Council, ‘he appoliane Pratt

applicaticns
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petitioned the U.N.H.R.C. on 28th January, 1986. This was a
peried of six years after this latter right eof appeal had
accrucd. When they both exercised this right on 13th Maxrch,
1966, a further {we months had beern added o ithis perxiod.

There 1s no doubt that thw appellants had the bznefit of
“legal advice in thelr represcntations. This i1s intimated in
the correspondencs: with the Regisirar of the Court of Appcal.
There was howsver, this delsy of over six years and two menths
in the presentacion of the pcrition re the Privy Council.

On vhe matisr of delay, I endorse the cbservations of

W»Qlfi., J"‘:

"It 1s patently clear that ths Plaintiff
Earl Pratt was not inicrested in asserc-
ing his righi of appeal to the Judicial
Committee of tne Privy Council. Hz was
using the delay to inveks tho jurisdic-
tion of Human Rights bodizs such as the
Inter-Anerican Commission on Human Rights
which he petitionad on Juns 12, 1981 and
the¢ United Nations Human Rights Committae
which he pegtitiontd on January 28, 1986.
Furthor heving recaived the Reasons for
Judgment in 1984 the patition to the
Privy Council was not filsd until 1986.
in any c¢vent boitih Plaintiffs have only
raised the complaint abeout da:lay since
February 28, 1991 after tho issuing of
the third warrant for zcution., So
after a period of cloven ygars and for
the firsv time the Plainiiffs have
complainad that ihe delay have denied
them the right ro a falr hearing within
a raasonable time "

Despite my o¢ndorsement however ths question Lo b resclved remains:
Can the dglay by the Court of Appeal in delivering reasons for
judgment be regards=d as prejudicial or the denial of constitutional
right to a fair hearing within a reasonable time? The delay by th=z
Court of Appeal in delivering rcasons for judgment appears to be
inexcusable but did this by itself prevent the appellzants from
pursuing their right to petition Her Majesty in Privy Council? The
answer e this seoms to be in the procedurg laid down for thase

petitions. The Judicial Committec Rulus 1957 ware repcaled and
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replaced by tho Judicial Commitiee (Goneral Appellats Jurisdiction)

Rules Order 1982 which came into oporation on 7th February, 1983.

At the tima when the appellants' right to petition acose, the

repealed rules were ¢xtant. Rules 3 and 4 provide:

“3. & Potitien for special leave o appeal
1o Hor Majnsty in Ccuncil shall state
succontly nnd clearly all such facts
as 1L WAy be¢ noecssséery to stare in
oré=y to ¢nable the Judicial Commizira
Lo advise Her Majasty whother such
liave ought vo be granted and shall
be sigacd by Counsal who aticnds at
the hearing or by the perty himselE
if he appears in person. The petition
shall deal with the merics of the
casc conly so far as is nicossary for
the purpese of «¢xplaining and supporting
the particular grounds upon which
spacial leave to appoal is sought.

4. The Pzrivioner shall lodge at lcasti
§ix copics of his Petition for spscial
leave to appeal togothoer with the
Affidavit in support therzcf prescribed
by Rule 50 hereinafter containsd, ana
alse six copies of tho Judgment fiom
which leeve to appeal is sought. ..."

Rule 1 defined judgmsat as including éucrae, order, sentence or
decision of any court judge or judicial officer., This dzfinition

includes tha Form 17 s«=nt by the Raglstrar to the appsllants under

covur of her levesr dated 30th January, 1981. Rule 11 required

- that when the appaal is admitied the racord should be transmitied

to the Registrax of the Privy Council prompily. The record should
contain the reasons for judgmzni given by tha tribunal from which
the appeal is taken - Rule 10,

From thesc provigions in the rules which hava not been
affucted by revision, it is patent that 2 patition may be ccmmenced
without there being a writeen judgment delivoerad in the case and
only after the petition is admitted the reasons may be raquired to
form part of the rocord. I find support for this view in section 10

of Chapter LXIX of the Judicial Committee Act 1844 which states:
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"Iv stall bo lawful for whe said juds
COmMMiL a0

any court in any colony or feoroign

tloment, orv foroign dominion of

-
[
4.

cxal

o maks an order ox ordoss on

i By
s«fz'n

"ru V0, cequiring che judge or judges of

SUCH Ccourt ©o Lransmiyt Lo the clark

tiy Praivy Council = copy of “ha neotos

of

of wevidionce in any caus4e Lried brfors
such court, and of the roasons givan by

the judge or judgos for vhe judgment

pronounc.d iIn any case broughi by appeal

or by writ of euvror bofors che said
jucicial commictod,”

Ruli: 16 of uhe 1982 rules which wore in forcs whun the pet

heard dees indicate tnay "there shall be includad
reasons given by tha judge, or any cof the Jjudges .
interpretavion 8 that the reasons must boe a park
the petition has buen admitted.

it fellows from those provisiens that the
wire roeascns for judgmaont cannot boe laveoked as tae

«f the appallants teo pursue thoir right of eappoal.

the reascns ware ¢ preraquasito for Lhe prosgcution of  their vight
of appeal chen they could have roguoshoed 1t as Lhay

if on roquost, it was not forthcocoming, vher chis would have
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wighteen menths.
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Privy Councail on 17&h July, 1385 said;

vhe Board of
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“The rosule which wz wish vwo draw so o
attonrion of the appropriecs aurhoriiis
18 btnav this men has hed a sontones of
dea hanging over him «ver sincs
Januaxy, 1979, and the ruoason for tine
lasvy thre: yrars and nine months of tho
avlay was che dolay of wnhe Cours of
appeal in gilving tingir roescons for dis-
missing che appeal.” [Emphasis added]

The Board had beforo it the puvivion inclusive of the
record which contained the reascngs 1t appears from ths transcript
Gf thoe proceasdings bafeore the Board ine! thorce was no rofurance Lo
the preocedure by woich potisions cam: "o bo hoard and tho provisions
of the rules acverted to (supra) wers nob in the contumplation of
the partics or the Beard. The rulos provide the procodure for the
pressntation of potitions. It i1s clsar that the appaellanis wers
aware cf thoeir righl but instead of pursuing che right of appeal
w0 tho Privy Council, the appsllant Prati sought the intervention
of *he Commission. The delay complarned of was the resule of the
appeliants’ failure ne act 1 pursuance of thoir rights.

INHUMAN OR DEGRADING PUNISHMENT OR OTHER TREATMENT

The app«llants contonded that in a proper intcepraiarion

of the Constitunion, tho delays and ropoated issus of the doath

warrants, tholo withdrawal at a cime whon choy had undsrgons. wha
agony cf impsnding cxecution constitur.d inhuman Looatmsn,
Dv. Barncitt submitted 1o support of this censencien that in issulng
the warrants, contemplacion should have bein given o thoe Government's
coligation und-r shs treaty and Lo 18s800: Warranis wicn matoers wors
pending beforo tho intornational organs could only resuly in corure
to the individual.

ir must bt borne ia mind that the only bodicvs thai could
have given pogitive direciticns con sentence are the Court cof Appeal
and the Privy Council. They, by their findaing, could have affected

the  result of the case nnd hence whg sontonce bub thpy dismissed

the appeals. The senuence of vhoe teial court vhen stood to be
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cnfoxcadd, The only ching thas tho intornational bediss could have
donnr they 4d4id; thoy recommendcd commutecion of the sonioncis.
Alth@ugn Jamaica 1s a signatory o tha convoniion we are nct subjocol
Lo 1us uictaies bacause we have not ilocorporated uhe avticlos in
our legislation. Th: recommandations thorafore £211 to bue considoerad
by the Governor—-Goniral in Privy Councel in the oxzrceise of ths
prerogative of morcy.

Capital punishmont was in oxist®ncwe as & SOAURRCE Prior oo
the promulgacion of the Comstilucicn. As a sontoncs, 1Y was
prosarvad by section 14 (1) of the Constivution. This b<ing so,
how shculd section 17 (1) bo viewed? This secvien provides "no
prrson £hall be subjocted to Lorturs or Lo ighuman or dograding
punishment or other treatment.” Taoe provise respuecns the deoath
ponalty as prosarved by sachion 14 (1),

Public policy dvmands thabt exaocution of this penalty be
dolayad Lo allew for appesls and geprosencations on behalf of che
prisoners, It 13 generally accapted that tho imposition of thw
sentenc: of death on any person carrizas with 1t strasens, prassures,
psychological distoess and anpxietics, The heops of reprieve whathoer
it springs from <fforts on the prisoancr's babalf to have woa
sentencs yoversad or that tne doath psnalty will be abelishad; ox
the expoctataon  thait rhe sentches might be commut<<d is an inherent
faceoy .,

On three swzparate gccasions, th? Govirnor—General issued
warraiits for the sxccution of thoe appallants on s given data.  On
2ach occasion strcnuous and sustained cfforts ware made Lo have
the axecutlon of The warrants stayzd and thoe succoss of thuse
~fforts speak wall for the system of justice which we owbserve. Thea
anxictivs and hepes of the appellants may have bsen hegigheoncd by
thise offorts but thay must have contomplaved that if tholr

submissions failed thon the ultimats penslty as impescd ¢n Conviction,



would bsz their lot. For them to hope for or oxpect ropriuve in a
permancnt form is understandable but they cannot bo haard teo
complain if this hops fails ©n materialise. They had no legiti-

mats expectations. (CCSU v. Minister of the Civil Service [1984])

3 All E.R. 935.
it is net cruel and inhumarn ©o extoend lifo or life
exXpactancy. A person with a werminal silment wiil rzadily undergo

mzdical croatment to extond his loa

oo Lifc; persons have buovn
known o undsrge sévoeral operations o achicve Lhils end. This
cartainly has not boon considored inhuman. The appellanis by “hoar
efforte, aided ip som@ moasure by tae Stavs, have had thair lives
sxrended for & numbrr of yesrs and until now througn procuedings,
initiav=ad by them. Thelry tonurs on lifz was determined on
conviciion, tha =xecurion of 1hoe sentence of dcavh wes deferrad

and has yen wo bo exacted.  The delay in exacution cannol be

regovdsd as inhuman and degrading pupishmont or othor .reatment.
While ztacvements wire mads by officials and Ministors of Govoernment
and 2 dobate on the abolition of ths death ponaliy was taking place
the execuiicn of ‘he sonvence was suspended. Thais was the oaly
humansz thing te do. Thore was a hope that haa the arguments gone
thery way, their lives weould heve boca spared. This was not Lo be
so tig santoncz stands. The phrase "or orher wrgaiment” was
considered by Dr. Barnctt whe submicbed *hat ib was decessary Lo
examing whether vhe relevant combinaticn of factors in this caso
falls within this clausc. Dr. Barnett reforred te these cases in

which the peculiar nature of bthe death penalty and the relevance

cf delay has been judicially racognizad,

. People vs. Anderson 493 P. 2d 8¢ (1972) a casc from the

Suproma Court of Califernia, Furman vs. Georgia 408 U.5. 238 (72)

33 L. EBEd. 3406, Louisiana vs. Reswelier 329 US 459. rom thess casaes

he gxtrectad mhis principle "Capital punishment is authorisad to
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ihe cxuvent that 1t involvaed vhe infliction of deoath but is not
authorised where physical or psycholegical sufforing over and
) abov. that which 1s inhcront in the very inflicticn of doath
{;/f is added.”
2 The suggestion here is tnat suffaring over and above
that which is inhaerent in the cxoecurion of tho sentence amounis
Lo "othar treatment.” Thoe delays coupled with the issur and
stay of thz death warrants would, if I =2ssJss Di. Baznetu's
submigsions correctly, qualify as "orhoy croatment" proscribed
by s 17 of the Comstitution.
- The casgs raoforrud Lo supra G:al with provisicns of the
Consevitution of tht United Srates of Amorica witih particular

roferancs o the Sth amendmont,., In Constitutional Reference by

the Morobe Provincial Government [1985! LRC (Const) p. 642,

Papua New Guinea, Kidu, C.J. comparcd the urh amendment with ths
corrcsponding prevision of his Censtitutrion “huss

"{a) Soction 36 (1) of the Constitution of
Papua New Guinea.

'No person shall b2 submitted to
torture (wheithey physical ox
mental), or Lo troatment or
punishment chat is cruel ox
otherwise inhuman, or 18 in-
consistront with respsct for

the inherent dignaty of the
human purson.’

o S,
: '

(b) gih amcndment to the U.S5.4A.
Constituvion

"Excaessive bail shall not bo
required, nor sxcessive fing
imposcd, nor cruel and
unusual punishment i1pflicted.’

- He isolatcd the aiffersnces and ssid:

(’ ) "In vicw of such obvicus differsnc:s,
— docisions of ths American Courts on

the meaning of whe 8th Amendment
should be approachad with caution
and not rzpadily accepted as guides
te the interpretation of scction 36
(1) of the Papua liow Guinea
Constitution.”
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The Court hurs uphkeld the constitutionality of minimum
custodial sentsnces. I accept the dicte of Kidu, C.J. as
£

applicable to a cemparison of section 17 (1) with the Eth

[ . . , o
b Amendmant, It is iastructive Lo npots twe reporis rocantly out
(\J‘ of the U.S5.A, a4 Raeuter Reperi daved 21gt April, 1992 from San

Quentin California states:s

"California carricd out ics first oxocuiion
in 25 years on Tuvsday puthing murdsior
Robeort Alton Herris to doath only hours
aftcr froeing him from 3 locked gas chamber
sc that the U.S. Supremc Court could

decade his fate. The Court ruled 7 to 2
against allowing further appeals by Harris
convicted cf killing two toenagers in
19729%. (Daily Gleaner 22/4/9%)

The other report datelinad 15in Mey 1992 from Storke

=N

Florida told of the cxecuticn on 12th May 1992 of Nouvtie Le¢ Martin
convicted in June 1977. The report said it was thoe 2Z6th execution
in that state sinco the resumption of exacutions in 1979.

The commonr factor in both reporis is that the dcath penalty
was in suspension at the time of conviction of wach prisoncr. The

Courts in America jealously guard the righrs of individuals guaranteed

(V§ by the constitution but the fact is thesa executions were carried out.

(;,F The issua cof delay and socction 17 (1) of the Constitucion
ware considered by the Privy Council in Riley and cthers v. Attorney
General of Jamaica and another{193zj 2 All E.R. 463%. Riley and
others complaincd chat the prolongad delay in the cxecution of

! sentences, duc to factors bayond thair conirol had caus2d them sus-
cained mental anguish thoereby rondering the punishment inhuman and
degrading. Lord Bridge of Harwich in delivering the majority

ff; opinion of thc Beard said at page 471:
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“Clearly the appsllants cannot base their
complaint on the prolongastion of theix
lives by the delay in exccuiicn of their
scntences, The only propcesition capable
of sustainihg the contention that the
executicn of the s¢ntencos would now con-
travene s 17 of the Conataituticn must be
that te carry out a death seontcence after
a certain delay, not occasicnaed by the
app«al proczss invoked by iLhe prisonar,
would contravene the provisions of sub-s
(1) &nd could properly bz held to do so<
notwithstanding tha provisions of sub-s
(2)."

He further said that ths legalivy of the daleyed axecubian cannot

be questioned, He continueds

"Accordingly, whatgover the rcasons for,
or lengih of delay in ¢oxzcutring a sen-
tence of death lawfully impos«d, the

delay cen 2fford no ground for helding

the exccution te be a contravontion of
s 17(1). Thoir Lerdships would have
folt impelled to thas conclusion by the
languagce of s 17 alone, but they are
reinforced by ths consideration that their
de¢cision accords fully with ithe gencral
principle stated in D.P.P. v. Nasralla
(1967} 2 &11 E.R. 161, {1967} 2 AC 238 and
deFreitas v. Benny {1276] AC 239." [Emphasis
added ]

Barneti submitted that the dissenting opinian of

Lord Scarman and Lord Brightman should be preferred to that of

the majority. They said at page 480:

"Prolonged delay when it arises from
facreors outside the control of tvhe
condemnsd man can rendoer a decision
to carry out the szntence of death
an inhuman and d¢grading punishment.
1t is, of course, for che applicant
for constitutional protection Lo
show chat the dalay was inordinatg,
arcse from no act of his, and was
likely to cause such acute suffering
that the inflicticon of the death
penalty would ba in the circumstances
which had arisen inbuman or degrading.
Such a case¢ has been established, in
our view, by these appellants.”
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Tha delay by the Courv of Appral in delivering réasons
was ¢nnanced by the failur. of the appsllants 1o pursue the
righe of appuel. In the meantime Lho appellant Prati proscecuted

a potivion bofore ths commicd

This a2nd subsaquent dalays
ware occasionaed by g appﬁllants and by way of stays of execution
The dolay csused by the suspension of the deach penaliy while
the govorament copsidared irs £ase cannes by censiderced an
infring=ment of scecion 17 (1) of che Constitution.

I heold that the constizucional couri did not wrr in
applying the majority opinion in Riley's casa.

JUSTICIABILITY OF THE GOVERNOR-GENERAL'S
EXERCISE OF THE PREROGATIVE

Szetion 20 (1) of the Ceonstitution invests the Goeverner-
Geaeral with whe power of the exercise of the Reyal Praregative
¢f mercy. SBection 91 (2) directs thas Lhe Govoerneor-Gongeral acts
on the rocommendation of vhe Privy Council. Saection 32 {4)
providus that in exercising “n. powars under scction 90 (1) the
question whother he has oxerciscd the functieons in accordance with
the dicactions in section 90 (2) ‘shall not be snguired into in‘ .,
any court.”

The appg£llants contendoed thauv as o result of davelopments in {
the law tihe oxercisc of a prerogative power is not automatically

treatcd as cutside of thn scope of judicial review but i1t depends

on the nature of tho subjsct matter. The ¢xercise of the !
prerogative of mercy is justiciable Dr. Barnett submitted.

In CCSU v. Minister for Civil Service {1985} 1 A.C. 374,

the House of Lords examined axtonsively thoe question of Judicial

Review of che Crown Proregarive. It was accepted that thoere axisted
a right tc challenge the excrcise of the prarogative power by way

of judicial review. It was determined that the justiciebility
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"degpended on che subjoct mattor as vthore wers matoors which aro

unsuitable for discussion or review in the Law Courts: perx

Logd Fraszr. Lord Reskill at pagoe 418 said:

"Prorogative powers such as uhoso relading
v the making of trgavics, the defence of
the realm, the prersgative of mercy, the
grant of honours, ino dissoluition of
Parliament and the appointment. of
misistuers as well as others arce nob, i
chilnk, suscopuible o judicial review
because the.r noturxe and subjoc. matter
are such as rnol Lo be amopablzs Lo the
judicial procuss.”

in Riley's case Lord Bridgce of Harzwich said at page 471-472:

"Their Loxrdships fully accept that long
delay in the oxecuticon of a death
sencence wspocially delay for which
rha condomned man 18 nimszlf in rne way
raspensible, musi be an impertant
factor ve be taken intoc accouni in
coeiding whether e exercisce tho
prerogative of mercy. Butb it is aob
for “hig Board uvo usurp ihe function
allocatsd by s 90 of vhe Constitution
Lo the Govornor-Gonoeral acting on the
recommendation of the Privy Council
of Jomaici.”

It is my viow that thair Lordships are eminently correct. The
execrcise of the prerogative of mercy by the Governor-General is not
justiciable.

The further submission that. the Governor—~General in
Privy Council musi -

(i) conform wiith the Wednasbury Principle
of reasonablenoess;

(ii) give dus wiight to a2ll ralavant con-
sidoration;

(1ii) conform with the yulos of natural
justice

is in my view subsumad undcr che non-=justiciabality principle.

Seciion 91 (1) ©f the Consritution provides:
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"91 (1) Wheve any person has bsen scontanced
o death for an offencs against the law
of Jamaica, the Governor-Gonoral shall
causs @ written repreryt of the case from
‘he trial judge, together with such other
information derived from thz riocord of
the casz or elscwhere as the Goevaernor-
General may require, Lo boe forwarded to
the Privy Council so that the Pravy
Council may advisa haim in accordance with
che provisions of scection 90 of this
Constitution.,”
The words = “"other informatien derived ... elsewherts as the
Goxernor-Gennral may require® invests the Governor-General with
power to ragulats che procedur~ in submissicns to the Privy Council.
The wording of sections 90 and 91 (1) indicate that petitions by or
on behalf of convicted pzrsons are accept<d by the Governor-
Ganzral in Privy Council; these petitions indubitably are in writing;
ther¢ 18 no requirement that a pebitioner has a right of audience in
perscnam. The prasumpticon is that the rules of natural justice are
obscrved - s scoction 32 (4).,
The recommendations of thas Commission and the United Nations
Human Rights Committee are in ihe main based on the paragraph from
Lord Templeman's opinion, extracied above. Thsere are assercions
daposed t0 as facts in paragraphs 15 of choe affidavit of
Father Massie - 5.J. in which he commented on the mental and physical
degenzration of the appellants as he saw them on the afternoon of the
23rd February, 1967. They were than scheduled o ba executed on the
24th idem. The contention of the appellanis is that a stay of
gxecution had becn granteod earlicer in the day of the 23rd February,
1987 and this fact was not told te them until .45 minutes before the
:scheduled executions... The W N.H.R.C. aceepted this as factmal.. The
respeondents challenged the contention of the appallants and the

accuracy of Fathor Massie's pvidence and he was cross-examined before

t+he Constitutional Court. Of his ¢vidence Harrison, J saﬁd:
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"Under creoss-examipation Father Massie
admitted that he did not go to the
prison on the 23rd day of February 1987
and that ‘it was incorrect infcrmation
I gave.' He therefore negated the
dctailed description of the alleged
mental condition of *he plaintiffs on
the 23rd day of February 1987, which he
sought +o highlight. in his affidavit.
His cvidence is not easily relied on, to
say the least.®

There arg no statutory provisions making the xecpmmendations

of these interna:-ional bodies enforceable in Jamaica. The recom-

mendations are not binding on the Governor-General in Privy Councilg

In law the comwictions and sentences of thc appellants stand ynagail-

able.

There is no legal basis for this Court to interfere. This

Court has no power to direct the Governor-Genaral to exercise the

prerogatiuwe of mcrcy. The contentions of the appellants fail,



