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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN COMMON LAW

SUIT NO. C.L. C.142/1987

BETWEEN

AND

PETIUS CHANG PLAINTIFF

LUTHER FREEMAN DEFENDANT

Dennis Morrison, (.C., for plaintiff
Crafton Miller and Nancy Anderson for

defendant

PANTON, J.

Heard: November 13, 14, 15 and 22, 1995

See

This judgment was delivored on the 22nd Novomber, 1995, at which timo

. tho reoagons were orally stated with a promise to put them in writing.

The following facts arc agreed between the parties -

1.

2.

the plaintiff and the defendant signed a document dated

27th March, 1986, and hecaded "Memorandum of sale'g

the plaintiff and the defendant were introduced to cach

other by one Lloyd Murray, & rcal estate agent;

the defendant, at the time of this introduction, was
experiencing serious financial difficulties - so
serious that two houses that he owned were under the

threat of being auctioned;

the plaintiff lent monies to the defendant prior to the

signing of the agreccment;

an attormey-at—-law, Mr. L.M. Kandckore, featured as a

witness at the signing of the agreement; and

the defendant purported to cancel the agreement in

August, 1586,

The main point in issue is the cffect of the -document that the defend-

ant has admittedly signed. Does it mean what it says? Is it a guarantce
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for the loans that the defendant received? Did the defendant really believe
that it was a guarantce that he was signing? Was there improper or undue

influence operating on the defendant from the plaintiff or from the attorney-

at-law Kandekore?

In determining the point in issue, the Court has considered the
cvidence of all the witnesses generally. Their demeanour has been care-
fully noted, As a result, I find the following facts -

1. the parites signed the documont in the presence of cach
other, and of Lloyd Murray, the plaintiff’s witness

Clovoland Steuart, and the attorney-at-law Kandokore in

Kandckore's office;

2, thorp wag a colebratory drink on tho signing, which drinmik

came from the credenza in Kandckore's office

3. Murray uas not ploascd that ho had not benefittad by way

of a commission;

4, prior to the signing, the defendant had relentlessly

pursued the plaintiff to -

(a) obtain loans for domoetic purposes; .and

(b) cffeet the sale,

5. the defendant cxpressed confidence in Mr. Kandekorc as an

‘attorney—-at-law in the circumstancos that existed; and

6. the price agreed on ($230,000.00) was fair and rcasonable

in keeping with the then existing property values.

In my judgment, the defendant was fully awarc of what he was doing when
he signed the agreement, and the letter to the Jamaica National Building
Socicty dirccting that the duplicate certificate of title be sent to Kandckore
and Co. The memorandum of sale contains evéry fecature that is cxpected in a
document of that naturc, including a description of the property at Swain
Spring Road, Saint Andrew, the parties, the price, the deposit along with
special conditions which included an obligation on the part of the purchaser's

attorncy-at-law to pay all arrcars in respecct of the other property which was
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“about to be auctioned. I do not accept that the defendant signed this docu-

- ment without recading it, or without-being aware of its true import.

The dcfcndant also signed a handwrittqn_lcttcr détcd l4th July, 1986.
He affirmed his signature, but was puzzled as to.who had writécﬁ the words
above his signature. He would wish the Court to belicve that he had signed
a blank sheet and over his signature the words were subsequently written

by somcone who clearly meant him no goed.

The letter, firstly, refers to the nccd for loans to decal with a
telephone bill, and a bill for the repairs done to a car. These bills,

the defendant has admitted were owed by him. Then' these words follow -
"I will close the sale if you are rcady"

Clecarly, it is the sale cembodied in the agreement that is being referred to

in this letter. So, in July, 1986 the defendant was willing to complete

the sale.

The defendant's assertion before me that he was in nced of independent
legal advice which was denied him is untrue and most unworthy of him,

especially when one considers his age.

I find that the role played by Mr. Kandckofc was merely as a fécilitator.
It was the wish of both parties that he should handle the matter. Although
it is desircable that two attorncys-at-iéwibc~involvcd, onc for cach side,
in a transaction of this natﬁrc, if is‘clcar to me that the situation here

did not warrant it as it was the wish of both parties for Mr. Kandeckore to

deal with the matter in the manner in which it was decalt with. The parties

had come to their agrcement on the terms of the contract without any unduc

or improper influence on the part of Mr. Kandckore.

The defendant's position in denying knowledge of what he signed is
far from being genuine. It is a rusec. Someconc of his age and witb His cx—-
perience as a driver who has travcllcd to the United States of Amerdica on
farm work, and who was wisc cnough to acquire two substantial properties, .

clearly knows the importance of documents as well as the difference between

_a promissory notc and a memorandum of sale. It is unbelicvable that the

defendant signed the memorandum of sale thinking it was a promissory note.
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In my judgment; the defendant is not a fool; neither was he fooled.

I reject the idea or the suggestion that he was under undue influence.

The defendant clearly signed the agreement with his cyes wide open,

fully well aware that it was an agrcement for sale.

It is obvious that the defendant suddenly came into posscssion of a
substantial sum of money. He was then able to stave off the auctioncer.
The defendant wished to be put back in full ownership of that which he had
consclously and deliberately sold. The receipt of this substantial sum of
money caused the defendant to regret his decision to sell his property. He

is in cffect sccking a way out of the consequences of his deliberate action.

It 1is not the duty of the Court to rectify regrets. That is imper-

missible in the circumstances,

Before parting with this matter, it is necessary to point to just
onc arca of the cvidence which indicates how untruthful the defendant has
been. On the l4th November he testified that one Vernon Williams his friend,
brought over $100,000.00 to him from the United States of America and that
he issued a receipt. This answer was to a suggestion that he had agreed
to sell the said property at Swain Spring Road to Vernon Williams. He
denied the existence of such a transaction. On the following day, under
further cross-cxamination, he said that this money was received from some-

one to send to Williams® brother who would send it to Williams who was in

prison in Miami.

This contradiction has been unexplained. It was not explained be-

causce, in my opinion, it cannot be as the defendant is untruthful.

Judgment is hereby entered for the plaintiff. Specific performance
is ordercd of the agrcement dated March 27, 1986. If the defendant fails
to comply within a recasonable time, the Registrar of the Suprcme Court is
hercby cmpowered to execute all relevant documents in order to facilitate
the transfer of the title from the defendant to thce plaintiff. The costs

of these proccedings are awarded to the plaintiff, such costs to be agrced

or taxecd.




