JAMAICH

IN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NO, 12/92 -
MOTION NO. 15/91

BEFORE: THE HON. MR. JUSTICE ROWE - PRESIDENT
THE HOH. MR. JUSTICE FORTE, J.A.
THE HON. MK. JUSTICE GORDON, J.i.

BETWEEN PARISH COURCIL OF ST. CATHERINE PLAINTIFF/APPLICANT
AND WINSTON HENRY DEFEND%RT/RESPOHDENT

l:ennox Campbell and Leighton Pusey of Aitorney-General's
Chambers for the Applicant

w.E. Frankscn and Arthur Kitchin for the Raspondent

January 13, 20 and March 23, 1592

At the copnclusiop of the hearaing of meiion Yo 2nlargs
time to enable the applicant to £ile a novice of appeal afwer the
fime limaited for appeal had oxplied, we meds an order enlarging
the i.aime and easabled the applicant to file notice of appesl on or
before February 3, 18%2. The applicant was cordered Lo pay the costs
of the respondent. A8 lhere was @ spirived challengs to Zhe motion
we set out our reasovns for enlarging tiwe.

The applicant by writ dated Juns 3%, 1%09% claimzd against
tie respeondent for an order restraining vim from centinuing Lo erect

Old Haibour Road, Sydenhan, Spanish Town in

]

a building on Lot Neo.
the parish of S¢. Catherine without having proviocusly obrained the
applicant’s approval in breach of section ¢ of the Parish Council's
Building (Saint Catherine) By~Law 1550 and for an orase that the

raspondent demolish the said building. On July 31,

1989 an. inten-

lecutory injunctign was granted restrailning “he cespondent frow

zrecting or continuing te eract the building at Lev 2 0ld Harbour Road,

referred o in the writi, pendéing che hearing of the aciion upon the



applicant’s undertaking to abide by any order of the Court &s to
damages. This interlocutory injunction was discharged on
Sepiember 1d¢, 1990,

A Statement of Claim was filsd on July 24, 19906. It
alleged that the applicant was smpowsared by the Parisl: Council's
Building (Saint Catherine) Dy-Law veo rsagulate buildings situawe
within St. Cactherine, theil section 3 taerouf prohibiled the con-

struccion of any building within 5t. Catherine without the priorx
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approval of the appliacant and ‘hat contrary 1o a novtification from
Lhe applicant, the respondent continusd censtruction of a building at
Ho. 2 0ld Harbour Read. In defence (hde respondent denied the clains
of the applicant end averred that dhe applicant had no authority or
jurlsdigtion to regulate the rospondent's commercial building aw

No. 2 01d Harbour Read as it was siituaic ouiside the limits of the
applicani's autherity.

The respondsni. in his counter-claim alleged inter alia that
he bhad the approval of ithe Hinisiry of Construction (Housing) to
crect the sald bullding and that as a conssguence of the interlocutory
injunction he tad sufferad damages amounting to $16,94¢6,3826.88. lin
clained specific and gunasral danages.

Langzin J. made an order by and with the congent of the
parties, upon a summons by the respondont fov summary Judgmont, 1nLey

alia, that:

“l1. The Plainbtiif be grantad le4v¢ o
file and deliver Reply and Dzfence
to Counter-claim by tine léth day
of January i5%91.

2. Thereatizr the Defendant have leave
10 proceed to Assassment of Damages
on the Plaintiff's usual underiaking
as to Damages.”

After & hearing lasting four Jdays. Panton J. assessad damagas
against the applicanit on irs undertaking as %o damages in the sum of
5716,591.73 with inteiest at 15% from January i, 1990 to septembsr 30,

1991, totalling $183,133.41. The applicant ¢id nov pay, its property
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was seized by a Bailiff but no!l sold upon the order of the Court
staying exscution on cercalin terms.
The applicant on Novembor 1, 1951 changed its attorneys

and wished tc appeal on the basis thao:

—
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The judge was wrong Lo award damages
as the respondant had not obhtained
permission to build albeiv he had
been resirained by an iavalid noltaca.

.
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Alternatively, the damages awarded
wWerse oxcessive and only nomainal
damagns ought Lo have been awarded
as the loss suilfor
pendent was cons
gal activivy.

=t by the ies-
quent. upon an ille-

The applicanti submitibed that btie Court should have regard
to four guestions in its considoratvion of whather or not to extend

time for appealing, viz.:

(&) the length of the delay since Lhe
tims of the judgment te be appealod
trom;

{b) “he reasens for whe delay;

(c) the chances of succoss 1f the appli-

cation is granted, and;

(&) the degree of prejudics, if any, which
the respondent would suffar by the
grant. of lcave o appeal.

Rule 13 of the Courl of Appeal Rules provides that notice of
app&al should be failad and served within six woeks celculeted from the
date on which the judgment of the Court below was signed, anterad or
otherwise perfocted., It is avclear from the copy of the judgment in
the Record on what date judgment was entered in the Judgment Book.
There is a date “Oct. 0&, 19917 at the top of the copy judgrnent and a
notation that a copy of the said judgnent was served upon the when
attorneys on November 14, 1991. Assuming that the judgment was in
fact perfected on Cciober §, 1991, the period of six weeks would have
expired on Hovember 19, 1991i. The applicant’s summons to extend time

was filed on December ¢, 1991 ithat 1s to say, after a lapse of
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seventeen days. By itscli seventeen days is not an inordinately

long period cof time bur as Fox J.A. said in Brown v. Weil [1972]

12 J.L.R. 689 at 672 - "when this Court is acting undo. Rule 9
of ithe Court of Appeal Rules it must acw judiciously and judicially.”

in a felicitous passage he wrote:

in exercising the powsr in r. 9 of

tha Court of App<al Rulss 1962 ‘to
enlerge or abridge thz tine apprinted
... for deing eny act or taking any
procesding upon such terms (if any) as
the justice of tae cass moy reguire',
the court must act judicicusly and
judicially. It musi strive to crder
what is fair and reasonakbls in all the
circumstancas. It should not appear Lo
have 2cted by whim. 14 musi procsed 1a
zccordance with recognisable principles.
b the swae time 1t must be alart 1o
secure 1ts discretion from being im-
prisoned within proeise limits by a too
rigié¢ applicaiion of principle.”

Latex in his judgment in Brown v, Heil (supra), Fox J.A.

identified wwoe matters which would be relevant for the Court's con-
sideration wihcther cr not Lo extend time, viz., & serious con-
tinuing intention on the part of the applicant to appeal and whetherx
the proposed appwal has merits o which the Court should pay heed.
The English Courc of Appezl has provided soms guidanca on the

principles te be applaed in this branch of procedure in Horwich and

Peterborough Huilding Socialy v. Steod (1991) 2 A1l E.R. 884. There

McCowan L.J. said:

“This is an application fer an
extension of time for appealing
against an order of Knox J datkeda
15 Daecember 19389. The matters
whiich this court takes into accecunt
in deciding whather t©o grant an
axtension of time arg: fivsi, Lhe
length of the delay; secondly, the
raasons for the delay; thicdly,
the chances of the appsal succeeding
if the application is greanied; and,
fourthly, the degree of prejudice
to the respondsnt if the application
is granted.®
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These are the criteria which Mr. Campbell has asked us to
apply. On the material before us, the applicant did not form an
immediate intention tc appeal upon the assessment of damages. It
had no money to salisfy the judgmeni, its then attorneys could
not help, and only then did it turn to =he Ministry of Local
Government and the Attorney General.

The new attorneys took an entirely different view of the
case. They say, and the respondent agree, ithat premises No. 2
0ld Harbour Road, Sydenham, Spanish Town, 5t.. Catherine, falls
within the Spanish Town Development arca as defined in the Town
and Country Planning (Spanish Town) Confirmed Development Order,
196%. Issue is joined between the partics as to whether the
respondent is obliged to meake applicetion to the St. Catherine
Parish Council pursuant to the Town and Country Planning hct, or
whether bhe 1s exempt from the provisions of the Confirmed Develop-~
ment GCrder above by virtue of the provisicns of the Housing Act.

Those issues can only be resoived at the irial of the substantive

- action.

The applicant’s attorneys submit that the Court acted per in-
curiam in awarding substantial damages to the respendent on the
applicant'‘s underisking as ito damages in advance of the determina-
tion of the substantive issues in the case. It 1s true that as
the pleadings stand, there is no reference whatever tco the Town
and Chuntry Planning (Spanish Town) Confirned Developnent Order,
1965, but we are inclined to think that this is more a matter of
law than of fact and that the restrictions on the admission‘of
fresh evidence on appeal might not strictly apply. iIn any event
since we werce not being asked to admit fresh evidence we decline

to give a final decision on that paint.
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On the issue as to whether or nen danagas woere assessad on

wrong principles, Mr. Campbell relied upon Smitvh v. Day {1875] 21

Ch. 421 and Griffith v. Blake {1524) 27 Ch. 474.

- .

in smith v, Day (supra), the building owner had agread to

let a part of his property to a tenan: and was prevanted from doing

50 because of a&n injunction which prevented him Eromn completing hils

building. By a majority the Court of AZppeal hold that a Court is

(@)

not bound Lo grant an inguiry as o damagas whanaver a dafendapt

has sustained some damag: by the granting of an injunction and may

or wrivial,

This case was considered in Criffith v. lske {supra) whcen Cotton L.J.

who had dissonted in Smith v. Day (supra) said:

"eoo the rule is, that whuonsver tho
unoerieking is given, and Lthe plain-
tiff ultimately fails on the merits,
an enquiry as to damages will be
granted unless there are special
circunstances to the contyery.”

The timz at whick ithe inguiry ss to damages ought to have peen
made in the instani case cannct now be vaised by the applicant as
the order to proceed to the inguiry was a consensual one and ac
application was made to the Court below or befors us for leave to
appeal under the provisions of sectiop 1i{(1)(#) of %“he Judicature
{Court of appesl) Act.

If, as is contended for by the applicant, the raspondent
was obliged by the relevant Development Order Lo apply for permission
to erect the commercial building on Lot He. 2 Sydenham, that in facu
he did so applyi that his application was unsuccessful, then those
would be relevani consideratvions in the assessient of damages on the
applicant"s.undextaking, especially as whe damages wore being

assessed in advance of a final determination on the meritus.
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The applicant has paid the entire sum for damages and costis
into an interest bearing escrow accouni and conssguently there
can be no real prejudice to ithe respondeny caused by a daelay in
his unfettored onjoyment of the fruits of nis judgment.

Very substantial issues are invelved and in order to do justice

to the partiecs on the principles in wWorwich et al Building Scciety

teed (supra)l, we made tine order granring leave Lo appaal.

o

v.

FORTE J.A.:

1 agree.

GORDON J.A.:

1 agree.



