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REASONS FOR RULING

KARL HARRISON J. : ‘
/ ' ;
On the 12th September, 1996 a Notice of Motion was §iled in the Regisiny

of the Supreme Cournt secking an ondento set asdide Decnee Nisi and Decree Absolute
made 4in a husband’s petition fon dissolution of marndlage. The ‘c‘icmae nisd which
was ghanted on the 23nd day of Januarny, 1995 waA:j pronounced absofute onihe 7th

day of Apnil, 1995. The h‘aa/z,éng gorn the Motion ‘to‘ set asdde was set forn hearing

]
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on the 9th Januarny, 1997. | | |
At the hearning of the Motion, Miss Anderson made a preliminary objection as
to the Count's jurnisdiction to heazz the Motion. fha‘Ahou poi;jfut was that the
respondent ought Lo have proceeded by way of an appawﬁ“ Zo the Fouﬂx 04 Appeal hathen
than by motion. 1 heard arguments and reserved my an fon {hc 16th January -
when the objection was over-uled. The Court decided to hean ithc Motion but the
applicant/nespondent was unable to proceed due /ﬁo centain diééfécuwa with a
particulan witness. The motion was adjou/v{cd sine d,u: AubAeqwébwey and Leave fo
appeal granted reganding my ruking on the pndﬁrjinaﬁy ob j{zc,téojﬁ. 1 did promise to
put my reasons in wiiting for ovewuling the preliminarny objeciion s0 1 now seck
10 §uLil that promise. - |
“Miss Anderzon argued that the Court ought ‘no/t 20 hean the Motion as ihe
decree nisi was made absofute on the 7th r‘-“\plz,ff.,; 1995. She pf.c;cad great emphasdis
on the provdisdions of sections 18 and 19 of the Matrimonial Causes Act ("The Act”)
and the cases of Gatherer v. Gdtheren 10 JLR 187 and Logtman v. Loftman 10 JIR
170. Scetion 18 of the Act states as folLowss
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"18 ~ Nothwithstanding anything contained in
this Act, where a decree nisd has been made in
proceedings for a decree of dissolution of
marviage, the Court may, on the application of
a party to the maiage at any time before the
decree becomes absolute, nescind if the Count
A8 satisgied that the parnties have become recon-
ciled."

Section 19 of the sadld Act states as follows:

"Where a decree nisd has been made, but has not
become absolute, the Count may, on the appli-
cation of a parnty to the proceedings orn on the
intervention of the Atfonney Genenal, Af§ At 44
satisgied that there has been a miscawiage of
justice by neason of graud, peajury, supression
og evddence orn o4 any othern circumstances,
neseind the decree and 4 44 thinks §4t, onden
the ne-heaning of the proceedings.”

The Motion is yet to be heand, 50 I cannot go into the menits orn otheuwise
of the application. The procedure 45 what is being objected to, but in ondern to
deal with the point raised, one has to Look at the grounds upon which the nespon-
dent is secking to set asdde the decnee nisdi. 1t 48 being alleged intern alia, 4in
the Notice of Motion that a maternial irnegularity has anisen. The nespondent has
deponed that she was neven served with the husband's petition forn the dissofution
of thein maniage and that she had no knowledge of the existence of the petition
until aften the 4inal decree had been provoucned.

1t was my consddened opinion thereforne, that in Light of the iuvegularity
complained of, scction 18 of the Matrnimonial Causcs Act had no relevance at alkl.
Section 19 on the othen hand, deals with rescisdion of a decree for miscarwiiage of
justice. The section sets out the circumsfances Ain which a party to the proceedings
on the Attoaney Genenal may move the cournt. It would seem however, that the
section envisages a situation where application 4is made before the decree becomes
absofute. Anre there any provisions then in the Matrimonial Causes Rules for an
application to set asdide the decree nisd aftern Lt has become absolute? Rgia 42
speaks only of a nescision unden section 19 of the Act. 1t provides that a party
1o proceedings who makes application fon nescision under section 19 of the Ackt of

a decree nisi shatl §ile an affidavit stating the facts and circumstances upon which
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he on she nelies. There is therefonre, no express provision for the quesidion posed
above. Is it the end of the matten? Was it intended in these cieumstances gon
the applicant's only recouwnse to be by way o4 an appeal? 1 think not, and T wild
y to justify this approach. 0f cowrse, one must akso examine Rule 3 o4 the
Matrimonial Causes Rules and see whether it can be of any hedp. This nule states:

“Subject to the provisions of these Ruies and
0¢ any cnactment, the provisions of the code
will apply Lo the proceedings under the Act as
Lhey apply Lo other proceedings 4in the Supreme
Count, with the necessary modijications.”

The Code neferried to above has been defined to mean the Judicatwre Civii Procedure
Code as amended by subsequent enactments and Rules of Court.

As T have said befene, Wiss Andenson had neferned me to the cases of Gatheren
and Logtmen nespectively (supna). Both are Jamaican cases heand by the Court of
Appeal in 1967. The Latter case seem to have been centred on the faiiure of the
respondent Lo file an appearance within the prescrnibed time §ixed by the Regisitrarn
of the Supneme Count. The petitiom was theneaften set down fon hearing. The
Learned tuial fudge took ornal evddence of the husband and witnesses, the wige not
appearing, and pronounced a decree nisd as prayed by the husband. Subsequently,
an appearance was entered on behald of the wife and a notice of motion filLed %o
move the court fo set asdde the decrnee nisd, and make an ondern fon the re-hearding
0f the action. The motion was supporied by an affidavit which stated inten alda,
that the wife had been served with the petition and that it was her desdnre to defend
the proceedings Anstituted by her husband and to §ile a cross-prayern fon judicdal
sepanation on the ground of deserntion and cwelty. The onder was made accordingly.
On appeal it was held that the Learned tuial judge was ~wrong when he sed asdide
the decrnee nisd and ondered a ne-hearning of the case as he had no jurisdiction on
authonity to do 40.

The case of Gatherern was nefewed to by Miss Anderson in ondern to demonstrate
the procedure adopied in that case. There, the husband had obtained an order o
dispense with personal service of the petition on the &Lﬂc and forn substituted
sewdce to be egfected by pubfication in the New Yonk Times newspaper. The advert-
{sement did not come to the attention of the wife and no appearance was entered

fon hen. The cause was st down for hearing and undefended and a decree nisd ghranted.
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That decree was subsequently made absolute. The wige Leannt Lates of the divonce
proceedings and she appiied and was subsequently grantad Leave to appeal out 04
UUme against the decree nisi and decrce absoiute. On appeal, it was held inten

alda, that the husband had {ailed o make a sufficiont on candid discloswie in his

application goi substituted serwvice. Aecondingly, the onden fon substituted senvice

was voddable and should be set aside, and as a necessary consequence, the decree
nisd and the decree absolute would also be set aside.

What Logtman's case shows 48 that the aecspondent was served but desined o
defend the action., Clearly, the Learned tiial judge had no jurisdicticn non
authonity fo set asdde the decree nisd. in the present case Lt is bedng contended
that the nespondent was never seaved with the petition. The Count of Appeal in
Gatheren's case found that had the petitioner make a sufficient on candid
disclosune, the onden fon substituted senvice simply by adventisement Lin the
parnticular newspapen woukd not have been made. 1In the cvent, the wife did not have
any knowledge of the proceedings. But, having nead this case, 1 see no statement
by the Count of Appeal that the applicant coukd not have applied to the count
betow to set asdde the decrce. The principle stated by Lond Wnight in the tHouse
0§ Londs 4in the case of Lazand Bros. § Co. v. Midland Bank Ltd. [1933] A.C. 289 at

p. 307:

"The count has discrnetion Lo set asdide an
onden made expante when the applicant has
failed to make sufficient on candid dis-
closurne.”

L6 wekl known. The case of Wiseman v. Wiseman [1953] 9.B.0. 601 (8 also authority

fon the proposition. Mns. Gatherern chose however, to proceed by way of appeak
instead nathen than §i8ing a motion in the Supreme Court.
1 have found the cascs of Joseph v. Joseph (1969) 15 W.I.R. 388 and Tam-Kai

v. Tam-Kai (1960) 2 W.I1.R. 229 most persuasive. They both deal with the setting

aside of a decree nisiiin divornce proceedings. In the gonmern case the appelloni
was unaware that decree nisi was granted and a motion was §iled o sel aside the
decnee. The Learned trial judge hekd that the proper couwnse of setting aside was
not adopted. On appeal it was helds:

", That the HIgh Cournt of Trinidad and Tobago,
by vintue of section 9(1) of the Supreme Court




of Judicature Act 1962 had inherited §rom
the ecclesdiastical cownts of England the
Jjuisdiction to make an ondern directing
the ne-hearning of a matriimonial cause and
the thial judge was wrong Lo refuse the
onden.

2. That ithe application to set aside may
be made by a panty to the swit and the pro-
cedure by motion was the corneet procedure
Zo be followed 4in the absence of specifdic
provisdion in the Divorece and Matrimoniak
Causes Rules 1932.7

In the Tam-Kai's case the husband had obtained a decnee nisd which was made
absofute. By motion the wife appliecd fon an onden to set asdide the decrees nisd
and absolute and dismiss the petition of the husband on the ground that the
proceedings on which the decrees werne made werne a nullity. Lack of senvdce of the
petition was one of the grounds astated in the motion. A prneliminary objection was
taken by Counsel forn the husband who contended that a §inal decnee obfained in
proceedings which were a nullbity could only be set aside on appeal, orn by {resh
action brought in the case of fraud. The Count of Appeal hetd:

"1. Fallure to seave the petdidion on the wife was

a degect which would make the proceedings a nukiity,

and 4§ established would entiide the wife, ex debito

justitiae, to have the ondens made therein set asdde.

2. The cowt had an 4inherent jurndsdiction to set
asdde its own ondens in proceedings which are a
nullity and the motion was therefore properly before
it
In the case beforne me, there 48 an allegaticn that the nesponcent/applicant
was not seaved with the petition. Would this amount to a nullity? 1 hold, that if
proved, this would cerntainty amount to be a nullity. What then 4s the conreet
procedune fon cstablishing a nullity? 1 further hold that the Cowil has a duty to
see that justice 44 done between the partics and will theregore nesont Lo its
inherent junisdiction since there 44 no express provision §or such an application
in the Matrimonial Causes Rukes.
Accondingly, it would seem from Zhe dictum of Lond Greene, M.R. 4in Craig v.
Kanseen [19431 1 ARL E.R. 108 that the matten can be dealt with eithern by the court
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04 original hearing on the exercise. 0f 43 dnherent jurnisdiction on quite probably

by zhe Count of Appeal if the appeal is made in proper time. Load Mewniman in

Evernitt v. Evernitt [1948] 7 AL E.R, 545 in his judgment conginmed craig’s case
(supra) and he made the following statement ai page 546

"1t 48 well settled that a judgment obtained
against a party in his absence owing to his
not having been served with the process is
not mernely voidable fon inregulanity but is
void as a nullity.”

He continued gurther at page 547 as foLlows:s

"Manifestly, this general principle applics
with §ull fornce to a judgment aggecting
the status of the parnty,”

The above case appear to cstablishh that an ondern which can properly be
descnibed as a nullity 48 one which the peison affected by it 48 entitled ex debito
justitiae to have set aside. 1t also scems Lo me that the court in Lis inherent
juwiisdiction can set asdde its own ornden and that an appeal from that onder 4is
not necessarny. "The count must possess an inherent power to act in the internesits
of justice and would 1 think, be failing in iits duty Lif <& allowed the exercise
of Ats propern jwulsdictiondo be stultified by the absence of a specigic ruke of
procedune.” (Per Frasern J.A. 4n Joseph v, Joseph (1969) 15 W.1.R. 388 at page
393). 1 adopt these wonds of a great funist; they are quite apt 4in the present
situation.

1 hetd theredone that failure to seave the petition on the wige/applicant,
would make the proceedings a nullity, end if established would entitic hen ex
debito justitiae to have both dechee nisi and decrce absofute set aside. Furthen,
the cowt has an inhernent junisdictiondo set csdide its own ornders Ain proceedings
which are d nubliity., 1% was fon these neasons why 1 over-wuled the preliminerny
objection. |






