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IN THE COURT OF APPEAL
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COR: THE HON. MR. JUSTICE CAREY, P. (4G.)
THE HON. MR. JUSTICE FORTE, J.A.
THE HON. MR. JUSTICE GORDON, J.a.

BETWEEN DONZLD NORTON 3RD DEFENDANT/APPELLANT

LEROY STEWHRT 4TH DEFENDANT/APPELLANT
AHD LENA BAKER
CHERRYLEE NOWNDRZAM PLAINTIFFS/RESPORDENTS

{EXECUTRICES OF THE
ESTiTE OF CORPORAL
TREVOR LEE BROWN DEC'D;

AND THE ATTORNEY GENER:L 15T DEFENDANT/RESPONDENT

aND L. MILLER 2ND DEFENDANT/RESPONDENT

Donald Scharschmidt, ©.C. for appellants

E.H. Oniss for lst & 2nd Defendants/Respondents

Donovan Jackson for Plaintiffs/Respondents

November 23, 24 & December 18, 1992

GORDON, J.#.

On 17th Octokber, 193¢ Corporal Trevor Lee Brown diad on
the Ewarton Bypass main road in the parish of St. Catherine from
injuries he sustained when the Jumarca Defence Force Lorry in
which he was a passenger overiurnad after a collision with a
Toyota Land Cruiser. In an action brought by the executrices of
his estate to recover damages undar the Fatal Liccident iict and
the Law Reform (Miscellaneous Pyovisions) act 1955 against the
defendants, Pitter J., on 1dth HMarch, 1991 adjudged wthe 3rd
defendant,; the driver of the Land Cruiser, and the 4th defendant
the owner of the said vehicle, the preseni appellants, wholly
liable to the plaintiffs in damuges and ordered costs against them

in favour of the pluintiffs and the ist and Znd defendants.



in thas appzal the 2rd ana 4uh gdefendants sought to have

che Judgmens of Pitter J., reversad and judgmeant enteroed against

vhe ist and 2nd defendants or alternativelyv tha!. a new trial be

had in this cause. it was urgad that the

ayned trial judge
fazled to analyse the evidencs in the case safficilenuly or atb all
and failed vo draw the propor inferences frem primary facts given
in 2vidence and cuame 1o o wholly erronsous conclusicn on the
guostion of liability. oo the conclusion of thoe appaellants® sub-
missionswe dismissed who appral with cousis to the respondents.
Thers ware three vehicles involvaed in the incident a

truck-trailcer which was parked in position t
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turn into the
coppound of .lcan Jamaica Limited, Ewarvon Works, the Lana Cruise
and tha Jamaica Defence Force Lorry. Evidence for the plainciff
wads given dy Soergaant Carl Croen and for the ist and Znd detendants
Ly Private Lauriston Miller the criver of the Loyrry. Thaeir evidance
was Lhat the Lorry was proceeding from Ewarton tLowards Linsteaad on
Les correct side of vhe road at o modorate speed. On approaching
the entiance Lo Llcen Ewarton Works they saw a truch-irailer with

¢ Llat bod parxked on its correct sade of the road. Privatoe
Laurision Milier obscrved that the right indicacor lights on the
rruck were blinking signifyving *he intention of *he driver to turn
vighit 1nto the Alean compeund. The Lorsy was in the act of passing
the wrack when a2 Land Cruiser suddenly swerved from behind the
truck in the act of coveritaking Lhe same bruck. The Lend Cruiser
was travelling atv “¢¢ m.p.h. or so”. The Land Cruiser braked and
started Lo broedside inte the path of the Lorxy on the Lorry's

side of the roel. Private Leurviston Miller beaked and sworved to
the lefi soft stoulder but the Land Cruilser crashed into the right
front fendor and right rear of the Lorry and ended up under the
raar of the parked truck. The Loryy, in the meant -ime, with ihe

right front fonder crushed on Lo {rons wheel, carecned
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sut. of control and ovurturned well beyond the rear of the parked

TELCK .



on the parkes

The case for the 3xd and 4:th defendants waes that the
3rd defendant. was driving the Land Crulsael a lefr hand drive

vehicly, towirds Ewarton with the owner, the 4th defendant, sitting

T

on nis right. He sew the parked truck and pulled out %o the

vighe half eof rhe road to overtake.

e
et

He: was warned by Stewart to
return to his side of the road, he2 braked in an atcewnpt to do so
but his brakes feiled. He crashed into the rear of che packed
truck wath oY of the Crusiscr's right rear provruding onco the
incorract side of the road. Whilst in this position, the Larvy

crashed into his r1ighv vear. He did not ses the indicator lighos

Patrick McKoy was the drivey of the truck. His evidenco
was that he approachced tine Alcan Ewartvon Works from che Linstead
directicn and iadicated wath his iighes, his intenzion to turn
right. He observed ths Locry approaching trom thoe Bwarien ond
and ho stopped and waived. The Lorry passaed, then he glanced in
his rear viaw mirror and saw tho Land Cruiser on a collision
course with the rear of his truck. %Yo minimize che effect of itne
inevitable impect he neutralized his gears, took his [oot off the
brakes and abscibed the impact.

The learned trial judge feund among other facts that the
Loryy travelled an 406 w.p.h. and the Land Crulser ac 65 m.p.h.
This finding of 65 m.p.h. was severcly challenged as the highest
estimate of the spaed of the Land Crulser was given by Scrgeant
Green as "6U w.p.h. or so." In this regard the learned trial
judge fell in czror bui the weight of the evidence was to tne effect
that the Land Cruiscr was travelling st a faster rate of spead
than the Lorry. Donald Horbten hinmself said "Lorry was not coming
slow but not fast. The vap was travelling fastuer.”

The trizl judge £2l1 in ervor in ascribing to the Land

Cruiscor a speed in excess of thar given by Scrgeant Green. Howevaer,
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Lo infeyr that vhe 3rd dufendan. did nod

Lorrxy coming in
the oppositwe alrection before the acc:duny., Toe ovidence is thau
this defendant was driving a lefr band drive vehicle, a circum-
stance which called for graat care in overtaking. Aby doubw

on thnls evicencs s dispsallea by wnis defendant in answer o
guestions asked of him 1n cross-e2xamination. Ha sald.

"Liter clearing the corner i saw the olcan
truck. L did not ses any indicaizor blink-
ing on the parked truck. Truck park:d
afver the bend. J commencaed overtaking by
woving wo the right of the road. 1 had
travellad on Lo th” right apoui £0 ft.
when Mg, Stewart $oh defendani called ouk
to we. I have bsen driving L0 y=ars betors

accident. When I startaed oveytalking i.o.

winen I pulled o wy right 1 could noi see
around vhe track. L xnow 1o i1s probibiied
Lo overvake whaen you can't s
bend.

asound a

admission failed to observed Lhe provisions

of the Road Traffic act, secuion 5. (1) (e) amd (g) of which require:
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The driv of a wocor vehicla
nall observe bho following
rules -~ a motor vehicle

(c) shall not Le driven along-
side aof, ov ov“JMapp ng,
N BO Aas 0 overnake ociLhex
Lraffic proceoding in the
same dirzction i1f by so
gGolng L1 obstructs any
tvatiic proceoding in the
opposite direciuion;

ig) shall not be driven soe as
te overtalks het
unless the driver has a
cleoar and unubv*Luc;gu VigwW
of thoe road ancad. o.s B

The conclusion of tne icarncd trial jusge is absoluavely correct fow
1t is supported on the evidernce. For these reasons che appzal was

dismiss=ad,




FORTE, J.i.

My Lord, Gordon, J.h., has adequately detailed the evidsance
which th2 learned judge had before haim and which; having analysed,
l2d him to a determination of the issues, 48 to liability, which is
adverse to the appellants. I gratefully adopt his account of the evidence.
in my view, this was & cas? in which the evidence domon-
stratved, chat Lhe cause ©f the accident was due seolely Lo tha
negligent wanner in which thoe dr.vor of the Land Cruiser diove

his venicle. On his own casg, though not admitting Lo £RCeES1VS

speed, ha and che 4th defendant agreoed with the othor witness
that he was atitcmpting to overtvakes a parked vehicls, at a time

when i1 was cobviously umsatfe so to do., That botih appallants
recognlzed that fact is revealod in the action of the 4th defendant
when (in his own weords), he warned the appellant Norton that n2

had Lo ger back to his left., Significantly, there ares witnesses,
who wzre alartod o the dilemwa as a result of the “squealing” of
tne brakes of the appellani’s vehicle. Thare was also evidence

of smoke cowing from the tyres and the Land Cruiser appearing to
skid. This together with the estimated evidence of speed from

one wicness at 55-9¢ wm.p.h. all point ke ovidence upon which it

can Lo concluded that che appellant's venhicle was vravelling ai

2 spexd in excess of what safety permits, and at a time when its
driver had commencaed a wmanceuvie which it was utierly unsafa to

do i.e. ©e overtake a parked vebhicle in those clrcumstances, an

act which would carcvainly take it into the path of an uncoming

vehicle travelling on ils correct side of the road. Having placea

himself in chat dilemna, he attempred Lo avoid a certain collision
which of course he did not do.

On the ovher hand, there is no dispute that the driver of
the aArmy Lorry had the right of way and was =ntitled to a free

passage as he passed che parked truck. Significantly, the driver

of that parked truck recognized this, as he waitad, with his
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indicateor lignus flashing, for the lst defondant to pass, before
engag.ing his truck to turn into the Alcan premises. The only
atteppt to fix this rvespondent wich any negligence, was to suggest
that on the evidence, given the estinate of distances by various
wiinesscs, as to the position of the parked truck vis a vis the
white line in the centre of the road, the inference would be that
the responduent’s vehicle or part thereof was travelling on its
incorrect side of the road. These estimates cof course must bo
considered against the evidence of the rospondent, who spoke of
swerving to his left in an effort to avoid collision wich the
eppellant and @ven travelling on the soft shoulder for some dis-
tance. Significantly, too, the appellants themselves admit even
on theiy case, thait their vehicle was 6" over the white line. In
my viaw, the attappt by this method ro detoermine facts must always
be unsafe whon dependent upon estimated distancss of witnesses
whose competence in that regard has not bzen ascertained. This
too against the background of the fact that the appellant nhas not
pleaded that, as an ach of negligence ip *their defence, and the
3rd defendant having stated in evidence that he was no% asscerting
that the respondent's vehicle nad come over unto his (the appellant’s)
side of theiroad. indeed he admitted that had his vehicle been
completely on its correct side of the rvad, there was a possibility
vhat there would have been no accident.

In wy view, this was a case in which the evidence left no
option teo the learned judge, but to find as he did. In the result,
i find without Jdifficulty that the conclusion arrived ai in this
appeal, by my Lord, Gecrdon, J.i., accerds exactly with my own.

For these reasons I agree that the appeal should be dismissed with

costs,

I entirely agrec and have nothing uscful to add.



