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iN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN COMMON LAW

SUIT NO. C.L. N,.92 of 1990

SETWEEN DAVID WHYLIE NORMAN PLAINTIFF

A ND MAXWELL ANDERSON DEFENDANT

Anthony Pearson and Mrs., C. Beecher Bravo instructed by Playfair Junor
and Pearson for the Defendant/Applicant.

K.C. Burke instructed by K,C. Burke for the Plaintiff/Rcspondent.

Heard in Chamber on the 18th May, 1592,

Delivered 27th May, 1992.

COURTENAY ORR J,

By writ dated 28th May, 1990 the plaintiff, respondent claims inter
alia from the defcandant, delivery ul of possession of land known as
profit
23 Hopeficld Avenue, Saint Andrcw mesne/and/or compensation for use aad
occupation of the said land;, and an order that a caveat lodged by or on
behalf of thc defendant/applicant with respect to the said land be removed.
The gravecmen of the plaintiff's claim os outliined in his statcmeunt of

claim is as follows:

that he is the sole beneficiary »f the estate of

the late Elizabeth Ann Norman, his mother, who was

up to and on the date of her death the owner in fec

simple of the said land.

The duplicate certificate of title could not be

found after his mother's death. The plaintiff

applied to register BY trﬁnsmission of the certificates

of title. A new certificate dated 2Zad March, 1989 was

issued, and on it the plaintiff is registered as the

proprietor of an estate in fec simple dn and for the

sald land.

The defendant was, at the issue of the writ, in
possession of the said land without the plaintiff's
authority and the defendant ﬁhd failad to quit though

given mnotice.



There was a cavecat lodged by or on bechalf of the
defendant, signed by the defendant “by the attorneys-
t-law and Agents, Samuel and Samuel Fer:
Donald S. Fitzritson".
_Actached to the saild caveat was o copy of an
alleged agreement for the sale dacad ist April, 1982,
between the plainciff and defendant for the said land.
The agreement purported to be sigand by the plaintiff
“by his Agent, Samuel and Samuel, per Donald S. Fitzritscn®.

The plaintiff does not admit or acknowledge the agrecement for sale; and
denies that Messrs Samuel and Samucl and/or Domald S. Fitzritson were ever
his agents.

An appearance was filled by Messrs Dunn Cox and Orrett cn 25th Juna, 1950,
No defence was filed. The plaintiff next issued a summons for judgment. At
the hcaring of the summons before me on 16th December 1991, the defendant was
represented by counsel who did not oppose the order and so an order was made
that the defendant deliver up possession of the said laad on or before 28th
February 1992, and that he should pay damages and gesne profits and compen-
sation; and that the said caveat be rcmoved,

On 27th February, 1992, a notice of change of Attorney was filed by
Messrs Playficld, Jumcr, Pearson and Company on behalf of the defendant,

That same day the new attorneys filed a summons to set aside the judgment
of 1l6th December; 1991. This summons was diemissed by the Master on 23rd
March 1992,

On 15th April 1992, the defendant‘s attorney filed a summons for a stay
of execution of the judgment. This was struck out by the master on 23rd April
1992,

The defendant now comes before me by a new summons dated 24th April, 1992
for the order “that the judgment is default of defence made hexf--..in on the 23rd
day of March 1992 (sic) and the Warrant of Possession if any, issued herein be

stayed until the hearing of the appeal filed herein".



No warrant of possession bhas yet beeon applied for ox
issued,

The Submissions on behalf of the applicant.

Mr. I' rson for the plaintiff, first referred the court
to section 5%6 - 597 of the Congonlidared Judicature [Civil
Procedure Code) law which are couched in the following terms:

Stay of Execution 586

"Ruy party against whom & judgment
had been ¢given may anpiv to the
Court gor a stay of execution, or
other relief against such judgment
upen the ground of facts which have
ariren too late to be pieaded; and
the cocurt may give such relief, and
. upen such terms as maybe just®.

,otting aside of steyving ¥Writ of dxecution 597
“The Court may at anvtime, upon reascnable
cause being shown, stay or set aside any writ
of execution on such terme as justice may
roguire®,

In support of his argument kr. Pecrscon then cited paragraph
61 of Halsbury's Lews of England <nd »dition, volume 14 which is
similarly worded to paragraph 49 oY velume 16 cf the 3rd edition.
It reads thus:
"Sray of mxecution: Whern a judgment
or order is for the paeyment of a sum
i money or costs, the Court may stay
erecution until such time os it thinks
£it: it has an inhexent jurisdication
cver ll judgments which it has made,
under which it can stay execution in
21l cases either for a definite of
unlimited period. A stay may be granted
vpen facts which have a~isen too late
to be pleaded in the action®.

Mr. Prarson conceded that in an application of this nature,
could
the applicant must show special circumstances which/persuade the
Court te exercise its discretion in his favour. He submitted
that the folluwing facts which appesy in the affidavit ir support
of the applicsztion are special circumstances:

i (1)) The applicant has been in qguiet possession of the 1lzad

eince 1932,



{(Z) He hzs done acts of cwnership and expended large sums

goney on improving the premises,
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He has done 211 he could have done to complete purchase.
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Perticns of the premiscs have been let te tenants who

o be caused grave hardship if evicted.
(5) He would be deprived of revenve if his tenants were
evigtad,

) -

{6) He hind promptly made an =

ilication.t. set aside the
order for possessicn.

(7)  Upun the »2pplication 1o set aside being dismissed ha

g

tiled

aotice of appeal without delaey.

(¢) He hnd sbtzined fresh legol advice since the judgment,
and thiz advice was that he wes o bonafide purchaser
for value and thereifcre he haed & good defence to Lhe
action, |

He submitted that the court ought #o stay executicn on this

basis that the order was not made on the merits of the case, znd

in view of the frct that the applicsant was werely asking that the

stzy be made until the hearing oi tho =ppeal from the master’s
decisicn, the plaintiff/resp-ndent would not be greatly in-
convenienced,

He also submitted that the plaointiff was not legally in
pessession ¢ the court should not cot uwpon the assertion of
Christopher Burke who deposed in an affidavit that he was agent
of the reapcocndent ¢nd on hisg behalf had taken pofsession ¢f the
premises: such "possession” vas not taken under a writ issued by
the court ard o the court should disregard it. Further, ho
submitted, that the judgment doted 16th December, 1991, had been
entered adminisgtratively and not judicicelly: Mcreover the

attﬁrncy Fitzriteon from whes the defendant bad bought the land,

had held himself out to be the agent oi the owner, and the
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epplicant had a proper deifence - that ol
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purchaser for value.

THE SUBKISSIONS O BEHALF OF THE RESPOMDENT.

kr. Surke mude the foullowing 5uhmissions on behalf cf the
respondent.

{1} The respoendent did not apply szparte for a judgment in
cefault ~2 preovided by secticon 250 of the Civil Procedure
Code. Iunstead he caused the defendont’s asttorneys to be
sexrved with a summens to enter judgment,

(2) The defendant) attorney appeared before the court and
said he wos not opposing the order,

{3) The detendant could have cpposed the application for leave
to enter judgment or appliad for leave to defend cut cf

time.

-
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)}  The judgment was not by defsult.

{5} As indizeted in the affidevit ¢i Christopher Burke he hnd
alre:dy taken possession of the lend c¢n behalf «f the
plaintiff (zlbeit without a warrant of possession).

{6) The court should nut therefore meke an ord-.r which would

- be nugatory.

(7) ‘“he court dees nct make a practice of depriving & succesi-
ful litigant of the fruits of his judgment.

(8) ©®c special circumstancws had been disclosed by the
defendant/applicant.

(9} As s general rule the only ground for a stay of executicn
is that ii damages and costs were paid there would be no
reasonable prpbability of getting them back.

{10) The plaintiff/respondent’s mctier had died in 1871 and
letters of administration had not been granted in 1982,
sc that the attorney Fitzritson could not have been the

ayent ¢f her estate.



There now trise a sumber of guestions for the ccurts

decision,

1. What i thee Wature of the Discreticon which the court must

exercise?

I have already referred tc the passsge in Halbury's which
Mr. Pearson cited in his arguments, Unfcortunately both the 2ndé
and 3rd editicns of Haelbury's by reason of the dates of their

publication could not have benefited frow the decision of @

streng Court ¢f Appeal (Lord Denning, Lird Diplock and Winn L)
in the case of 1.C. Trustees Ltd v. J.%. Darwen (Successors)! Litd
[1969] 2 .. 295, At p.302 Lord Benning with whom Lord Diplock

and winn LJ concurred gave the main judgmont in which he cutlined

the “nature c¢f the yrcunds on which the court excrcisdes its

jurisdication to stay proceedings:  Ho gaids

“we wors referred te o steotement in
Halsbury, 3rd edition, volume 16 (155€)
"Exocutiocn® p. 34 But I think it is teo
widely stated. The authorities cited
do not support it. It is true that the
cour:ss have an inherent jurisdication te
stay proceedings, but cnly on grounds
which are relevant tc a stay. It does
not extend to grounds which cre properly
matters of defence of law or relief in
equity, for thcese must be raised in the
action itself,
(erephasis mine)

Lord Denning then went on to discuss the essential quality

of what would constitute special circumstances. He continued

thus at line E - ¥,



“#r, Lipfriend raised a further point.

te: sald that uader RSC order 47 rx.l there
is 2 power in the case of a wriv of fi fa
or clegit, to stay proceedings if there

arz speclal circumstances which reander it
encipadient to enforce the juiymeut or in
case the applicant is unable from any cause
o pay the moncy. I think that iz in
appropriaie here. The civcumstances there
again are circumstances which go te the
enforcement of the judgment: and not those
which go to its validity or corractness”,

{etphusis mine)

Again in the carlier case of London Permanent Building Society v. deBaer

i1969] 1 ch., 321 at page 331 G to 332 B Plowman J said:

“Coursel for the defence submiited

that all Order 45.2.11 does 1s %o
ecshrine the innerent jurisdication

of the court to stdy execurion on
Jjudgments and orders. To sunport the
proposiiion that such an inhexeunt
Jurisdicotion exists, counsel referred
me to the statements in Halsbury's Laws
of England, 3rd edition volume 16 (1956)
pe 34 paragraph 49........"

In wy judgment that pruporiion is
too widely stated and is wmoi wuprovied
Oy the two cases wnich are ciced in the
footnote in support of it¥,

After discussing the two cases to which he referred, the learned Judge
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added this at page 333 line c:

“The rule is therefore one which applied
ouly £o money judgments and does not in
my judgment, support the much wider
statemeunz in Halsbury's Law of England.

The decision of great relevance here ag it was based on order 42
2.27 the wording of which is identical to our section 596 - it authorised a
stay of execution only ‘‘upon factd which have arisen too late to be pleaded®
sce Halsbury's vol editioa vol. page 272 footnote 1. Mr. Pearsoa based his
application on both sections 596 and 597 of the Civil Procedure Code. No
doubt he did so of an abundance of caution. I shall deal firstly with section
5397. It may be disposed of briefly. I do not think ¢iat scction 597 applies
ia this case because that s~ctlon applies to the setiing aside or staying of
a writ of execution, as the heading to the section indicates. And no writ has
yet been issued or even appiled for; and so I shall Jdeal iro further with that

section, for although ¥r. Pearson said he is seeking as stay of the judgment
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and any process which may insue therefrom, it seews {9 wme that in light of the
situvacion in this matetsr, ouce the judgment is staysd therce can be as issue of
any process there for asz the learned authors of Halsbuiry's Law of Englond 3rd
adition, volume 16 says at wage 2, “the word execuzion in its widest scnse
signifies the enforcement of or giving effect to the judgments or orders of a
court of justice” I think that the word is used in this wider sensc in secticu
396, where as section 5397 vrefers to the narrower s2nse of the writs of cuforce-
ment already in existenco,

In light of the cas~s clted above I accept ag coriset the statements of
iow which appears in Hulsbury's Law of England 4th edition volume at paragraphs
451, 453 aad 455. The main neading of which is “STAY OF EXECUTION".

Firstly, paragrapn 451 scts out the generol primeipic under the sub-

heading "Stay of cxecutica genarally” under this subhecading after stating that

the court has an inhercuni iurisdication to stay procsadings which are frivolous,

vexatious or manifestly groundiess, the learned cuihors state:

"Phe court does not, however, have an
isherent jurisdication over ail judgmenis
or orders which it bas made under which
it can stay execution in all cases. On
the cosntrary, the court's iuhovent
jurisdication to stay the execcutlion of a
judgment or order is limited in extent,
and can only be exercised on grounds that
are ralavant to a stay of the eaforcoment
proceedings themselves, and nof Lo matter
which may operate as a defence in law or
relief in equity, for such mutizrs must
be specifically raised by way of defence
in ¢he action itself.”

Paragraph 452 then dwals with "stay of execution by writ of fieri facias,
The law on this area is not relwvant here for as has been shown above the
principles which povera its operation are wider thawn the jurisdication to stay
which is under consideratisn here and as it stated in vthe penultimate sentcuce
of paragraph 45%,
“"The powsr to stay executlion by wrlt of
fieri facias is quite sepersie and
distinct from the power to stay exocution
pending appeal”.
Paragraph 453 is particularly relevant. It is headed "Stay of Execution
for matters occuring after judguwent. After stating the wording of RSC order

45 r 11 which replaces the former order 42 r 27 which az woted above was worded

in terms of sce 596 of the Civil Procedure Code the learuned authors state the



the folowing principle:

"The foects must be such as would ox
might have prevented the order being
matie,; or, would or might have led to

a scay of cxecution if they had already
occurrad at the date of the order.

At footnote 1 on page 272 they go on to aote that order 42. r. 27 (and
by implication section 5%6) "was narrower in its opei.tiom, as it authorised
such a stay ouly upon "fact which have arisen too lute to be pleaded in the
action”.

They further statess
Nevertheless the present ruiz should
not be construed as giving an entitlememt
to o stay of execution as a method of

attacking the validity of . judgment, but
only of staying its enforcement

(emphashs mine)

Z. Have the facts on which the application is based arisen too late to be

Bleadcd?

I oam of the opipnicn that none of the facts deposed in the affidavit in
support of this application is onec which arose too lats to be pleaded. One of
the strongest points that the applicant is making is this "after the judgmeat
I understood that I was given bad legal advice when the matter came before the

court”, Even 1if this is true his only recourse is against his attorney who

told the court that he would not oppose the order. He is bound by his attorney's

conduct of the matter., This is not a matter which could have becn pleaded, 411
the other facts apart from his promptness in seceking to set aside the judgment
and his filing 3n appeal from that dismissal of application are matters which
could have been pleaded and had arisen in sufficient time to have been pleaded
~ his quiet possession since 1982; that he was a bonafide purchaser for value;
that he had done all he could to complete purchase; that he had done acts of
ownership and expended large sums on the property. 5o the application fails
2. this test.

In my opinion this should be sufficient t.» dispose of this application;
bur I shall go on to consider the other clements on which the applicant should
satisfy me.

It must be borne in mind that as Plowman J said in London Permanent

Building Society vs deBaexr at p. 334 line B




~-le.

“It is eX¥plicit in the rule (here section

596) that the matters referred to arc matters
which would or might have prevented the order
being made, or would or might have led to a
stay of exccution if they had aiready occurred
at the date of the order”,

And I wish to add, that nothing has occurred in this case since

December, 1991 which if it had occurred before that dase could have been

pleaded and could have pravernied the order being muie or entitledA the

defendant to a stay of execution.

3. DO THE FACTS DEPCSED CONSTITUTE SPECIAL CLRCUMSTAMCES?

I now turn to the guestion of whether the applicant’s affidavit reveals
special circumstances. An important cxample of such circumstances is given by
the learned authors of Halsbury's at paragraph 455 mamecly -~ that an appeal
would be negatory if a stay was refused; bv reason of the respondents poverty.
There is no such suggestion here. Morcover as Mr. Burke submitted the land will
always be there and I might add that one would hardly exzpect the respondent who
has so recently won his ¢ase, to cause the buildiag on the land to deteriorate.

The serious nature c¢f the circumstances required is shown by example of
cases in which the court have held that the facts did not amount to special
circumstances. The following are noted by Halbury's paragraph 455 note 2@

An allegation on appeal that there was a misdirection at the trial
{HMonk vs. Burtram {1891] 1 G.B. 346: That the party wishes to consider the

advisability of appealing (Webber vs. Londan, Brighton and South Coast Rly Co.

(1881) 51 LJIQB 154, That witncsses have been indicted for perjury (Warwick vs.
Bruce (1815) 4 M.S. 140).

I regard nothing in this case as being of exceptional circumstances.
50 here too the applicant fails.

I now turn to another feature of the application.

The submission that he order was not made on the merits.

Mr. Pearson submit¢ted the order was a judgment in default of defence,
and was not made on the merits and the court should follow the gencral practice
or leaning in favour of mazters being heard on the merits,

Mr. Burke pointad out that the respondent had not gpplied for judgment

under scction 250 of the Civil Procedure Codc.
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This section which forms part of "“Title 26, Default of Pleading provides:

Rgcovery of land

25G. In @ action for the recovery of land, if the defeadant makes default as
mentloned 1o section 245, the plaintiff may cuter a judgment that the person
whose ticle 1s asserted in the writ of summons shall recover possession of the
land;, with his costs upon the produciion of a certifica:e by solicitor for che
plaintifi, or in the casz of a plaintiff in person of an affidavit that the
aevion 1s not one to which seciion 258A of this law applies.

The Respondent had instead served a summons for leave to enter judgment
o the defendant's sttormoys who appeared at the hearing and pis not oppose the
order., I hold that in as much as the applicant’s atitcorney was present through-
osut the hearing of the summons and did not oppose tiie making of the order, not
apply for leave to file a defance out of time, he wos implicitly saying the
merits were all in favour of the Plaintiff/Respondent.

The applicants counsel tock a deliberate decision not to contest the
matter. He obviously decided that there was no basis for opposing the applicaticn

of step. 1 might add that in Ferdinand Wagner (a firm) v_Laubscher Brothers aad Co.

{a firm) 1970 2 ALL E.K. 174 the court held that the tesis to be applied under an
application ts stay execucicn of judgment are quize differeat from those applicablia
under order 14 proceedings ~ {summary judgment) iun which the question is whethow

there is an arguable point.

It seems to me to be quite plain that the applicunt has failed to satisfy
the terms of section 596 or 597. The main fact offered is one which concerns
natters of defence law or relief in equity, and is therrfore insufficicat.

The application is thereforec dismissed. The Respondent shall have his

cost to be agregd or taxed.



