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On July 16, 1997, Mr. Keith Nelson was shot and injured by a
licensed firearm holder. In addition to his woe, Mr. Nelson w‘as also
detained by the police and eventually arrested and charged with assaulting
the firearm holder. He was écquitted of the charge, without the case being
tried due to the failure of the firearim holder to attend the trial.

He has now sued the arresting officer, Sergeant (now Superintendent)
Wilford Gayle, for compensation for what he says was a wrongful

imprisonment and prosecution. In light of the change in rank, and to avoid




confusion, I shall refer to the 'ofﬁce_r as, “Mr. Gayle”. No disrespect is

inten‘de.d.’ ’Mr‘ Nelson Cl‘aiméy thatMr Gay‘ié Wr'ong.ﬁi.l‘lyf executed his
authority because of the police officer’s improper bias towards the firearm
holder, whom, it so happens, was a retired suberintendent of police.

Mr. Gayle denies that he- acted through any wrongful motive. He
insists that he acted in accordance with a report made to him by the firearm
holder and indeed Mr Nelson’s own failure to give an account of th¢

shooting when Mr. Gayle requested it of him.

The issues to be decided are; firstly, what occurred on that early

morning between the police and Mr. Nelson and secondly, whether ‘Mr.
Gayle was motivated by anything other than a desire to bring an offender to
j’ustice. ‘Although the issues do not strictly include Mr. Nelson’s interaction
with the firearm holdé'r,' there will be need to make reference to that
interaction to assist in resolving them.
Mr. Nelson’s account:

Mr. Nelson testified that he was, at the time of this incident, an
architectural draftsman and a structaral engineering technician. He says that
he was then employed to a Mr. Glasford Christie, who, said he, conducted

business under the style of G. Christie and Associates, at premises No. 4




Three Views Avenue. It is significant to noté; that the incideritis agreed by

both parties to have occurred at those premises.

In his testimony Mr. Nelson says that he was working late at the
premises, on the evening of the 5™ July and decided to take a break. He
says that he went to a bar at the comer of Three Viewé Avenue and Red
Hills Road and had alcoholic drinks. According to him he returned to No. 4
Three Views Avenue and decided to sleep in an old dilapidated .Lincoln
Continental motor-car which was in the yard tﬁe?e. Whlle 1§ing in the car he
says that he heard an explosion and was shot in his iéft leg below his knee.
He says that he got up, cried out and went to the rear of the premises where
he sought refuge in a bathroom. He remained there, afraid to call for hélp,
until about day-break when he heard someone calling out, “police”. He then

revealed his location and showed Eimself.

According to him, he told Mr. Gayle, who was among the pdlice party

that had attended the premises, that he worked there. He says that he
recounted to them what had occurred.  Two other occupants of the premises
also confirmed to the police party at that time that Mr. Nelson did indeed
work there. Nonetheless, he was taken to the Marverly police station and
thereafter to the Kingston Public Hospital, where he was treated and taken

back to the police station despite the protests of the medical team.




At the police‘statio,n‘_h'e was subjected to “the silent treatment” when -

he enqui'red‘Wha’it'it' wa.s.’ that he héd.ydohe. He S'ays' that he was igh.ore'd.‘ He

says that although no one accused him of anything while he was at Three
Views Avenue, it was while he was at the police station that he heard Mr.
Gayle on the telephone and he discovered that it was the next door
neighbour, retired Superintendeht Shirley, who had shot him. He testified
that the police then deliberated as to what to charge him with, and then
decided on the charge of-assault at common law. He remained in custody
until the 18™ July and attended court on that date. Three months and three
further court appearances later, no order was made against him é.nd the
prosecution was brought to ‘an end, in his favour. |

Mr. Nelson was strenuously cross-examined, but the effort only
served to reinforce hi's'familiarity with his craft, the premises, the occupantS
thereof and the derelict Lincoln Continental. Despite thé initial impression
given by his sleeping in an old motor-car at night, he proved to be an
intelligent, articulate witness, bordering on the loquacious. His evidence
that he was a graduate of a tertiary educational institution was credible.
The account of the defence:

The defence produced a statement from retired Superintendent

Shirley, who has since died. According to Mr. Shirley he had heard a noise
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outside his house at about 2:15 on the morning in question. He says that he

armed himself with his firearm, and went out to investigate. It was then that

he saw, across the fence, a man breaking into one of his next door
neighbour’s cars. The man was beside the car. He says that he accosted the
man, who promptly “jammed at (him) with an object”, and used some
indecent language. Mr. Shirley says, “I jumped and was so frightened I fired

one shot in his direction”. He says that the man screamed, dropped the

object which proved to be a piece of iron pipe, and ran to the side of the

premises. Mr. Shirley then went itnside his house éﬁd called the police, who
arrived shortly after. He says he made a report to them and showed them the
piece of iron pipe. The police then went to the rear of the premiseé and
returned with the same man who had attacked him. The man was limping
and .:the police took hifn away.

Mr. Gayle then gave evidence. Hé says that he received a report and
went to Three Views Avenue, where he saw and spoke to Mr. Shirley, whom
he knew to be a retired superintendent of police. He says, “Mr. Shirley
pointed out a man sitting in front ¢f him oﬁ the sidewalk and made a report
to me. He also handed over to me & piece of iron pipe.”

Mr. Gayle says that the report was made in the presence of the man,

that is, Mr. Nelson, but Mr. Nelson did not respond to the report. Mr. Gayle




says he prompted Mr. Nelson to respond to Mr Shlrley S report but Mr.

Nelson remamed mute He says that he sent Mr Nelson off to the hosp1ta1 |

and on Mr. Nelson’s return to the police station, Mr. Nelson’s silence
continued, even when charged and cautioned by Mr. Gayle. In respect of the
criminal case Mr. Gayle explained that the trial did not take place because of

- Mr. Shirley’s illness.

In cross examination Mr. Gayle insisted that there was no other person

on the premises when he saw Mr. Nelson. In answer to the court he said that

when he saw the car, it was an old car; it could have been a Buick. One of
the rear doors was open and there were chips of paint missing by the door
lock. He said he saw blood close to the car and out on the sidewalk where
Mr. Nelson was. He said that the car seemed to have been functional. It is
clear that he did not pay any close zttention to the car.

Findings of fact:

Mr. Nelson’s account was credible. Although there were
discrepancies between his witness statement and his oral testimony as to the
reason why he returmed to the premises from the bar and as to whether he
had previously slept in that car, | accept unreservedly that he worked at
those premises and was accustomed to using the car as a resting area.

From his demeanour, I also accept that he and two other occupants of the




premises did explain his presence on the premises to Mr. Gayle when the

‘police arrived. The pefson who testified in court would not have remained

silent when confronted by the police that morning. I therefore reject Mr.

Gayle’s account to the contrary. The differences between his account and
Mr. Shirley’s also lead me to disbelieve him. In addition I also reject his
attempt to give credibility to Mr. Shirley’s report by implying that he saw
signs of forced entry to the vehicle.

I also find that upon hearing Mr. Nelson’s account, Mr. Gayle ought
to have been put on enquiry as to the circumstanc‘:es under which Mr. Nelson
came to be shot. He should have examined the vehicle. He should have
made enquiries concerning Mr. Nelson’s claimed right to be on the prémises.
He however did not. I shall now apply the law to those findings of fact.
False Imprisonment |

False Imprisonment arises where a person is detained, arrested,
imprisoned or otherwise pfeven‘ted, without lawful justification, from
exercising his right td leave the place at which he is. Another way of
defining false imprisonment is “the complete deprivation of liberty for any
time, however short, without lawful cause”. (para. 681 of Clerk and Lindsell
on Torts -14™ Ed.) In Jamaica, where a police officer purports to act in the

execution of his duty, Section 33 of the Constabulary Force Act, requires the




claimant, in this case Mr. Nelson, to prove that the officer acted either

maiiciouély or without 'r.e‘alsor:i;af)lé' or p..rdbablé cause.

Mr. Nelson was detained for a period of two days. There is ample
authority for the principle that the pérson detained by the police should be
taken promptly before a.judicial officer or a Justice of ‘the Peace for the
question of bail to be considered. This detention took place on a Wednesday
morning. No explanation has been given for the two day delay in granting
bail to Mr. Nelson. Such a delay would render unlawful even an initiaily

lawful detention.

Based on my findings of fac:, I find that Mr. Gayle’s detention of Mr.

Nelson was unreasonable and without probable cause. Mr. Gayle instead of |

accepting carte blanche what Mr. Shirley said, should have applied an

enquiring mind, he should have questioned the veracity of Mr. Shiriey’s '

statement given the fact that Mr. Nelson said that he Worked at the prem'ises.
and he should have contemplated that with a chain link fence some five to
eight feet high between the two men, whether Mr. Shirley, a retired police
officer, was being truthful as to the circumstances in which he shot Mr.
Nelson. And he should have exarained the car. It has been established in
the case of Glinski v. Mclver [1962] 2 W.L.R. 832 that the police officer

need not be convinced of the guilt of the accused. He need only be satisfied
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that there is a propef case to go before the c;)urt. Mr Géyle took Mr. Nelson
into cuétod? immediately upon ‘lart‘i\}ing on the Scéné.' I'am of .‘t.he view that
he did not objectively assess whether there was a proper case to go before
the court. I would rely on the following passage from Hicks v Faulkner

(1878) 8 Q.B.D. 167 concerning what is reasonable and probable cause:

“...an honest belief in the guilt of the accused based upon a full conviction,
founded upon reasonable grounds, of the existence of a state of circumstances
which, assuming them to be true. would reasonably lead any ordinary prudent and
cautious man, placed in the position of the accuser, to the conclusion that the

person charged was probably guilty of the crime imputed. There must be: first, an -

honest belief of the accuser in the guilt of the accused; secondly, such belief must
be based on an honest conviction of the existence of the circumstances which led
the accuser to that conclusion; thirdly such secondly-mentioned belief must be

based upon reasonable grounds; by this I mean such ground as would lead a

reasonably cautious man in the defendant’s situation so to believe; fourthly, the
circumstances so believed and relied on by the accuser must be such as amount to
reasonable ground for belief in the guilt of the accused.”

Malicious Prosecution
In an action for malicious prosecution, in order to succeed, the
claimant must prove on a balance cf probabilities the following:

1. That the law was set in motion against him on a charge for a criminal

offence;

. That he was acquitted of the charge or that otherwise it was

determined in his favour;

. That when the prosecutor (in this case Inspector Lawrence) set the law

in motion he was actuated ty malice or acted without reasonable or

probable cause;




4. Thathe suffered"damagc_: as a result.

Thé'r.e" 1s no ”coﬁ:tegtk 1n thlS case .'t:hat th'e law 'v&:/as set in ‘:'rlr.lo:ti'o'ﬁ. by Mr
Gayle against Mr, Nelson and that the prdsecution was determined in Mr.
Nelson’s favour. For the reasons set out above I find that Mr. Gayle’s
prosecution of Mr. Nelson was not prompted by a genuine attempt to bring
an offender to justice. [ find that hz was motivated by an attempt to protect a
retired member of his organizatior, who had gained a senior fank, from the
embarrassment and possible peril of having a criminal charge lyaid against
him for having shot Mr. Nelson. |

What however, has Mr. Nelson said was the rdamage which he

suffered? Indeed, other than saying that he the police ignored his requests to

- be informed of the charge against him and gave him “the silent treatment”

“and that he had to attend court, he has not proved any other _damagé. No .

mention of any effept on his health, we.ll-being or rebutation was made.

I now turn to the question of damages.
General Damages

Mr. Moodie who appeared for the defendants, properly pointed out
that Mr. Nelson gave no evidence concerning any physical pain or suffering
he endured as a result of the detention. Nor did Mr. Nelson show any

financial loss flowing therefrom. It is true that Mr. Nelson ceased working




for Mr. Christie from the date of the incident, but the evidence is that that

- was because he was unable to walk as a result of the injury.
Mr. Moodie cited the following cases in support of his submissions
concerning the quantum of damages to be awarded:

a. Cornel McKenzie. v Attorney General (unreported) C.L.

2002/M088 (delivered 26™ June 2003)

)
_

b. Everton Foster v Atiorney General and Anthony Malcolm
(unreported) C.L. 1997/F135 (delivered 18" July 2003) |

Mr. Williams on behalf of Mr. Nelgon relied on the case of Ear/
Hobbins v The Attorney General and anor. (unreported) C.L. 199.8/H196
(delivered 29" January 2007). |
False Imprisonment

For | the false imprisonment, Mr. Moodie submitted, using the
() authority of McKenzie cited above, that the sum of $17;OO0.00 per day is
appropriate. Mr. Williarﬁs, citing the Hobbins case (supra) claimed a ﬁgure
in excess of $400,.OO0.00.

Support for Mr. Moodie’s submission can also be found in the case of
Allan Currie v The Attorney General for Jamaica (unreported) C.L.
1989/C315 (delivered 10™ August 2006), where Rattray J., after review.ing

the authorities, awarded Mr. Currizd the sum of $500,000.00 in respect of




twenty-nine days of incarceration. - The daily figure amounts to just over

$17,000;OO pe.f day o

The awards for shorter periods of incarceration seem, however, to be
relatively higher, than the longer periods cited in the Allan Currie and
McKenzie cases. In the consolidated claims of Keith Bent and others v The
Attorney General (unréported) C.1..1998/ B 330 (delivered 19™ December

2006) the court awarded $60,000.00 where there was incarceration for four

hours. Mr. Bent was a labourer. In the case of Inasu Ellis Ellis v The

Attorney General and anor. SCCA 37/01 (delivered 12" December 2004)

(unreported), the Court of Appeal awarded the sum of $100,000.00 for a

detention for seven hours, during which period, Mr. Elhs a Justice of the
Peace and Government Officer, was interrogated. In John Gaynor v Cable

and Wireless Jamaica Limited and others (unreported) C.L. 2000/G-12_4,

(delivered 1% December, 2005), Mr. Gaynor, a cable technician was

incarcerated for a period of four days. Jones J. awarded him the sum of
$120,000.00.

In considering Mr. Nelson’s status and the absence of any evidence of
trauma associated with the incarceration, I am of the view that an award of

$200,000.00 is appropriate in these circumstances.




 Malicious Prosecution =~~~

Mr. Williams submitted that an award of in excess of $600,000.00 be
awarded under the head of malicious prosecution. He pointed to the fact of
Mr. Nelson’s injury and submitted that to arrest and charge a person who

was injured was more heinous than for a person not having an injury. He

submitted that for that reason Mr. Nelson should be awarded more than Mr. |
Hobbins was. I would use as a guide, the case of Kerron Campbeli v Kenroy
Watson and The Attomey Genera! of Jaii;zaica (unreported) C.L. 1998/C385 |
(delivered January, 6, 2005). In that case Mr. Campbell was maliciously ‘
prosecuted for possession of ganja. He was apparently a ruan of r_nodest |

means. Sykes, J. (Ag.) (as he was then) awarded him $90,000.00-under this

head. Mr. Nelson is a qualified graduate of a tertiary institution. There is no
evidence of any deleterious effect on him arising fiom the prosecution.
Despite that I find that for the three months that he had to deal with the
matter of the .prosecution, during which he was still suffering from his
injury, he should receive an award of $400,000.00.

I was surprised that Mr. Moodie made the submission, in connection
with the award of damages, that updating awards of damages for this type of

tort was inappropriate because every case was different. I would have

|
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thought that Rattray J in the Allan Currze case had effectlvely dlsposed of

that 11ne of thlnkmg I respectfull) adopt the reasonmg and loglc of Rattray .

J. where he says, at paragraph 42 of the judgment:

“Mr. Cochrane’s contention that the CPI is not to be applied to cases of false
imprisonment is devoid of authority and logic. The purpose of applying the CPI
is to arrive at a present day value of an award made some time past. Applying
such a formula provides a degre: of consistency in awards handed down where
the circumstances of the respective cases are similar. This enables the court to
reflect upon a range of figures in attempting to arrive at reasonable compensation
after considering the particular circumstance of the cases before it. I therefore do
not accept Counsel’s submission that awards in false 1mprlsonment cases ought
no to be updated using the CP1L.” :

Speclal Damages

There was no evidence of special damages.
Conclusion

Although he had recelved a report from Mr. Shirley, about seemg Mr.
Bent breakmg into a car and Mr Shlrley having to shoot Mr. Nelson in self
defenoe, I find that. having been told of Mr. Nelson’s connection with the car
and the premises, Mr. Gayle would have been alerted as to the lack of
credibility in Mr. Shirley’s account. He should therefore not have acted as
hastily as he did tn detaining Mr. Nelson and arresting and charging him.

I find therefore that his detention arrest and prosecution of Mr. Nelson
was improperly motivated. For these reasons therefore, Mr. Nelson is

entitled to damages for false imprisonment and malicious prosecution.

D




It is therefore ordered that .ludgmer_lt be entered for the Claimant with
damages assessed as follows:’ a

General Damages:

False Imprisonment | $200,000.00
Malicious Prosecution $400,000.00
Total | $600,000.00

Interest is awarded thereon at 3% per annum from 24/6/98 to 30/6/99,
at 6% per annum from 30/6/99 to 22/6/06 and at 3% per annum from

22/6/06 to 20/4/07.

Costs to the Claimant in the sum of $100,000.00.






