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SUPREME COUIKE bamesen ™k

Kirigz e

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMON LAW

SUIT NO, C4Lg¢ N 156 of 1993

BETWEEN N M & M HCLDINGS LIMITED PLAINTIFF
A N D VICTORIA MUTUAL BUILDING
SOCIETY DEFENDANT

Jahet Morgan for the Plaintiff

Allan Wood and Ransford Braham for the defendant

HEARD--IN CHAMBERS: 4th, 5th and 11th August 1993

COURTENAY ORR J.

This is an application by the plaintifif for an interlocutory
injunction to restrain the defendant from selling, transferring
or disposing or taking any further steps whatsoever prepartory
to selling transferring or disposing of premises known as
Apartment 336 Dunrcbin Acres, 68 Red Hills Road in the parish

of Saint Andrew registercd at Volume 1215 Folio 468 of the

'Regiéter Book of Titles at public auction or private treaty

‘until after the trial of this action, or until further order.

On 5th July 1993, the plaintiff obtzined an exparte

interim injunction in the terms just recited, and now seeks to

have a similar injunction in force till the completion of trial.

In the endorsement to its writ dated 1st July 1993, the

- plaintiff claims for an interim injunction and further and in

the alternative for damages for breach of the terms and conditions

of a mortgage deed between the parties and dated 19th April 1991.

FACTS NOT IN DISPUTE

The following facts are common ground between the parties:
(1) On 19th April, 1991 the plaintiff granted a first
legal mortgage on the premises known as Apt. 336 Dunrobin
Acres, 68 Red Hills Road, St. Andrew to the defendant to
secure a loan to it of $209,000 with interest; and the
mortgage was dﬁiy registered under the Registration of

Titles Act.




(2) By the terms of the mortgage there was vested in
the Dgfendant a right of power of Sale of the mortgaged

premises at public auction without notice to the plaintiff

in the event of default by the plaintiff to perform and
observe all the several covenants and undertakings contained
in the mortgage deed.

(3) The piaintiff after making two payments fell into

arrecars and remained in arrears for approximately 7% months.

(4) The plaintiff failed to roply; to monthly reminders -
sent by the defendant,

(5) By letter dated 24th March 1953 the defendant advised
the plaintiff of its default and that, if default continued
for a further month the premises would be sold by publice -
auction on 26th May 1993, and that the tirst advertisement
would appear in the daily newspaper on kay 2, 1993,

(6) Attached to the said letter of 24th March 1993 was
another letter notifying the pleintiif that all arrangements
for mortgagec arrears and the additicnal chaxges incurred must
be entered intoe directly with the Arresrs Se&ition of the
defendant's Mortgage Department. It <lso advised that all
payments must ke made by certifiod chegue ox cash, The
notice closed with the warning "if payment is not made in
the above prescribed manncr, the socicty will not be
responsible fér =iy loss or inconveniance caused thexeby."

(7) The address of the pleintiii and it guarantors
set out in the mortyege deed was Lot £2A Swaln Spring, Red
Hills, St, Andrcw,

(8) Ralph kichael rarkes, sSeniur Vice Bresident of
Mutual Life Insurance Company is onhe of the guarantors
of the mortgage loan.

(9) The notices about the arrcars werec sent to the
address for notices in the mortgnge deeod, 22A Swain Spring,

Saint Andrew and alsc to the mortg ged premises.
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(10) On 17th May 1993 the premiscs were valued by a

. firm of valuators Langford and Brown. They gave a market

- value of $750,000 and a forced sale value of $600,000.00.

(11) There were three (3) separate advertisements of
the auction in the press by d. C. Tavarcs Finson auctioneers.,

(12) The emount owed by the Defendants at the time of
th/éhstion was $209,000.

(13) Resemarie McCalla an employee of the defendants,
made efforts tc centact the plaintiff and its guarantors
in May 1993,

(14) On Z2ist Mey 1993 Rosemarie mcCalla telcphoned the
office of Ralph iichacl Parkes and spoke to his Secretary
Janet Biggs.

(15) Sometime subsequent to that conversation Mr, Parkes

drew & personal cheque dated 25/5/93 for the sum of $27,238.81

~and it was sont to the office of the defendant in an envelope

addressed to Roscemarie kMcCalla. The signature on the
cheque was "Jim Parkes®.

{16) In a conversation, the date of which is a matter of
controversy Rosemarie McCalla told Janet Biggs of the amount
necessary to clear off the arrears.

(17) The premises were sold «t public auction by D.C.
Tavares Finson on 26th May 1993 for £822,000.00. The
successful bidder was Donovan Ellis,

{18) The chegue was returned to Mr. Ralph Michael Parkes
by letter dated 3lst May, 1993.

(19) The plaintiff obtained & valuation ot the mortgaged
premises from C.D. Alexander Company Realty Limited in
which the market value of the mortgagoed premises was given as
$1,250,000-; and the opinion was expressed that should the
premises be put up for ‘forced sale’ within a €60 - day period,
a price of $1,100,000 should be obtained.

Thereafter the parties' stories diverge.
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TEE PLAINTIFF'S CAGE

In paragraph 9 of the statement of claim the gravamen of

the plaintiff's case is set cut thus:

"The pleintiff contends that the Defendant
has thereby clogged the Plaintifn’s equity
to redecm the atoresaid morigeac®.

The plaintiff then sets out the following particulars

"(a) keceiving the plaintiil’s payment of
$27,236.81 on 21st May 1993 and proceeding
nonetheless on 26th May, 19%3 to dispose
of the premises at Public aucciong

(b) Alternetely, receiving the Plaintift's
payment of §47,4238.81 on the 25th kMay, 1993
and proceeding on the 26th May 19%3 tou dispose
of the promises at public auccion;

(c) Failing to take such reascnable steps to
alert the dircctor of the Plaintiff, Ralph
Michael prarkes that the premises were up fox
sale at public auction on 2%th rey 1963:

(d) Returning the aforesaid payment of the
$27,236.81 to the said Ralph itichaecl Parkes
on the 3lst kay 1993 after it had exercised
the powwrs of sale.

{c) Failing to advise the said walph lMichacl
Parkes and/ox his secretary on the 26th dey cof
May, 1953 that the payment of §27,438,.81 was
not acceptapble in the form «f & porsonal
cheque drawi Ly the said Ralph itichael Parkes;

(f} Fsiling to advise the Pleintiff on the
<lst may 1%93 or betfore the pulilic auction on
the zoth May, 1993 that the said Reoscmarie
McCalla had ro authority to scoupt & personal

cheque and thet the same would t constitute
a good anda preper tender of arXoaks;

{(g) In the circumstances causing the seid
Rosemarie wmcCwlle toe act undar the ostensible
authority oi the Detendant upon which the
Plaintiff relied to its detriment.”

A secona contentior is given in paragreph 10 which reads:

UThe Pl:intiif further contandes thet the
Defendant having sold the prasiccs at

$822,000 has disposcd ot the prumises below
the forced sale market value wvhich value the
plaintiff claims is nc less taan $1,100,000.00

Although it was Lol explicitly pleaded iirs. Morgsan submitted
that:
(&) The defendant through Resemarin icCalla had represented

to the plaintifi that if hc paid $.7,235,€1 the premises

would bec withdirewn from the auctio::;
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(b) that it was reasonable for the plaintiff to tender

a personal chegue in circumstances where there were no
stipulations at the time.

(c) Having received the cheque on 2lst May 1993 (the
plaintiff's asserticn} or 25th May 1923 (the defendant'’s
contention) tho deofendant ought to have alerted the plaintiff
that a perscnal chegue was not an accepteble mothed of
payment, and that it ought to have sent 2 manager's chegue

or cash.

I5 THEXE a SERIOUS ISS5UE TC 5E TRIED?

Mrs. Morgan suiomitted there is & serious issue and identified
the following issues, namwcly; the plaintiif's equity to redeem,
the question as to whether the defendant can now assert that
there was no proper tonder of payment and whether the premises

were sold at an undervalue.

The first two issues can be dealt with together. The plaintiff’s
deponents state that Rosemarie CmCalla made <ne call on 21st day
1993 a Friday, and at that time inforuwed ir. Parke's sccretary
of the amount needed to clear off the arrecars. That a chegue
pest~dated, 25/5/9%, the next working day, was then sent by
bearer who delivered it at the defendant’s cffice. On the other
hand one of the defendant's deponents says that two calls were
made on the Zlst and on @ach occasion she was told that Mr. Parkes
was nbt in otfice and that she did not thon disclouse the amount
nceded to pay the arrcars: This was not done till the morning
of 25th May when she agein tclephoned end was told ar. Parkes was
unavailable.

On the plaintiff’s own case it did not mmake a payment
according to thenoticc sent by the defendwent, and it cannot
plead its own carclessuess in not indicating a change of address
as a factor whiéh should impose any duty on the defendant to seck

out another address icr the plaintiff.




It is significant that Mrs. Morgan submitted only that the
defendant's servarnt Rosemarie McCalla represented that if the
plaintiff paid §$27,238.81 before the auction date the premises
wculd be withdrawn from the auction.

I accept that the afiidavits on poth sides indicate such
a representation was made ard that the plaintiff relicd on it.

bBut as regards the method or paymenr Mr., Morgan could not
go so far as saying that there was & representation that &
personal chequc was zcceptable - contrary te the notice given by
the defendant., Instes2d her statement of claim suggests that in
the absence of a clezr statement by Rescmaric McCalla in the
telephone conversation that a personal chague would not be a
proper method of payment the defendant cennot row say so.

To succeed on this peint the plaintiff would have had to
show that the defendant's servant had represented that a personal
cheque would be acceptable,

In the absence c¢i such a representation the plaintiff's
assertion has no real or substantial prospcect of success at
the trial, for twe reasons., It 1s contrary to the express
notice ¢given to the plaintiff, which if it did not receive was
due to its own fault; {(snd Mrs, Mcorgan incicated in argument
that the plaintifi nccepted the full consequences of not notifwing
its change of addrczs).,

Secondly, it is contrary to the principle laid down in

many cases that a personcl cheque is not legal tender, and &

creditor is not bound tc accept it. Scoo JORHSTON vs BOYES [18969]

<2 CH 73 BLUMBERG v LIFE INTEKESTS [18%¢] 1 Cik 171,

In RE STEAM STCKER CO. LR. XI4 ECUITY 417.

On the issue ol sale st an undervolue I again hold there is
no likelihood of success at the trial. Therc is no suggestion of
collusion or frzud. The sale was properly advertised and the
plaintiff was sent notices informing it cf the auction. The
defendant obtained a valuation; and the wuction realized a price
in excess of that v:ilustion bsut below the valuation obtained by

i . .




the plaintifi. 1In this regard I am guided by the decision of

the Court of Appeal in SCCA 35/83 Moses Dreckett vs Rapid

Vulcanizing Company Limited (unreported). The affidavits in

support of the plaintiff's case do not assist the proposition
that the defendant did not act in good faith and did not take
reasonablc carc tc obtain the truc market value of the mortgaged
premises at the time it was sold.

This applicatiorn is therefore refused. Defendants costs
in the cause.

Before parting with this matter I wish to say a few words
on the contents of some ¢f the affidavits riled on behalt of
cach party. The zffidevits werc defective in two respects:

Firstly, afficavits on both sides were in breach of the

rules regarding hcarsay in affidavits in interlocutory proceedings.

Sccondly, both plaintiif and defendant, but moreso the plaintiff,

have included arguments in the affidavits filed,

IMPROPER USE OF XMBEARSAY

Rule 408 of the Civil Procedurce Code reads as
follows:

"Affidavits shall be confined o such facts
as the wiiness is able of his cwn knowledge
to prove, cxcept that on interlocutory
proccedings or with leave undcr Section 272
A or Scction 367 of this Law, an affidavit
may contasin statecments of infoxmation and
belief, with the sources and grounds thereot.

The costes of every aftidavit which shall
unnecessarlly set forth matters of hearsay,
or argumcntative matter, or copics df or
extracts Ircw documents shall b2 pawd by
the parvy filing the sawe.” (cuphasis supplied)

Three aitidsvics filed on behalf of the vplaintiff contain
statenents of informaticn and belicf without stating the sources
and grounds thercci, Similarly iwo affidavits filed on the
defendants behslf hear the same defect.

The recason for ailowing hearsay in irterlocutory proceedings

was explained by Peter Gibson J. in Saving:s and Investment Bank

Ltd. ves Gasco Invesuments (Netherlands) BV [1984] 1 WLR 271 at

282 1 = G where spoasing of the English equivalent of Rulce
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408 he said:

“To my mind the purpose of rule 5 (2) is to
enable a deponent to put before the Court
in interlocutory proceedings, frequently

in circumstances of great urgency, facts
which he is not able of his own knowledge
to prove but which, the deponent is informed
and believes, can be proved by means which
the deponent identifies by specifying the
sources and grounds of his information and
belief. When the sub-rule allows the
deponent to state that he has obtained

from another must, in my judgment, be 2
limited to what is admissible in evidence"
(emphasis mine)

The learned judge thén went on at pages 282 -~ 3 to point out
tHat such hearsay must be First hand hearsay.

In Re Yourg J. L., Manufacturing Co. Ltd. [1902] CL 753

Rigbsy LJ berated the practice of filing affifatits whith breach
the rule and Vaughan Williams L. J. at page 757 poinhted to 4 vaty
real problem which arises in seeking to ensure compliance through

an award of costs. He said:

"With regard to affidavits of the sort
before us, it is not guite a sufficient

or satisfactory remedy to throw upon the
party upcn whose behalf such affidavits
are put forward the liability of paying
the costs of those affidavits. The only
more satisfactory remedy is one which

I am aware is difficult, if not impossible
to apply the law as it stands: namely,
that no one shall pay for these affidavits
at all, and that the sclicitor who has
drawn these affidavits and made copies

of them and so forth, should be left out
of pocket thereby."

In principle such affidavits should not merely be ignored;
but in a clear and obvious case, the improper hearsay should
be struck out on the grounds of irrelevance [per Peter Gibson J

in Savings and Investment Bank Ltd vs Gasco Investments

(Netherlands) B.V. (supra)]. That case illustrates that it is
useful for an application to strike out the coffending affidavits
or passages in affidavits, to be made before a different judge
from the onec who will hear the interlocutory application in which
the affidavits are filed. Firstly it would enable the other side
to know wﬁether they would need to go to the expense and trouble

of filing affidavits to counter what is said in those portions




portions which are thought to offend against the rules. sé¢0nd1y”
such a decision may assist the offending party who may wish, if
the passages are struck out to file a proper affidabit. Thirdlyy
striking out the passages would avoid the judge hearing tﬁb main
application having to perform the mental gymnastics of puttiﬁg
out his mind ihadmissible passages.

Peter Gibson J in Savings and Investment Bank Ltd vs Gasco

Investments Netherlands B.B. (supra) sumwed it up thus at page
278 G.

“It is of course true that judges are

accustomed to put out of mind matters

which they have seen or heard and judged

to be inadmissibie, but the greater the

amount of such material the more desirable

it seems to me to have the guecstion of

striking out determined in advarnce."

The affidavits sworh to by Patricia Fisher ot behalf of the
defendants containcd statements of information and belief on
matters on which the person actually involved, Miss McCaila, hza
already deponed in her affidavit. At other times Miss Fisheris
affidavit merely stated as a fact what Roscmarie McCalla had donc

without even stating how she came by this knowledgel. I regard

these instances as unnecessary hearsay.

ARGUMENTS IN AFFIDAVITS

As noted abouve the rule prohibits srguments being included
in atfidavits. Such matters should be struck out as being irrclevaut.
Here again both sides offended. For example in his affidavit of
28th July 1993 Ra2lph Michael Parkes on behalf of the plaintisf
says at paragraph 4.

“That the issuc I submit that is before
this Honourable Court is whether having
received a payment by way of cheque from
the plaintiff before the auction date
that the defendant failed to apply the
payment to the arrears and withdraw the
premiscs from auction as agreed.cecsecces”

Again in paragraph 12 of the same affidavit, he expresscs
an opinion on the conduct of the servant of the defendant. He

sayss
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"Further I beg ... to state that Miss Rosemarie
McCalla held herself cut to be acting on the
defendant's behalf on 21st Mey 1993 when the
communiceiion took place betweer my secretary
Mrs. Janet biggs and hersclf 2na that the
plaintiff relied on that ovstcuszible authority

(\ bhoao
) He makes bold to give this opinion when on his own affidavit
e was not present when the conversation tuok place between the
landies. So it is an ¢pinien based on heirsay.

In encther artfidoevit ancther deponunt refers to two
affidavits filed by the other side as being contradictory. Later
the same deponent cupresscs an opinicen <z to wheat someone ought
to have done, and remarks that a fact %ils immaterial to this

(») procegure., ©

The dictum oi koshill L.J in Alered Duphill Ltd vs Sunoptics

S.A. [1979] F.8.R. 337 at 352 is particulirly apt in this casc,
he said:

“I hope 1t 1s not out of plrce Lo scy at

this stege that the afiidavics tile on

both zides are in «t least two cmses very
much too long. Affidevits are designed

to place i:cts, whether disputed or otherwise,
pbcfore the tribunzl for whose help they are

prepared, They arc not designsad as &
VAN o ~ » o
( ! recceptacie for or as o vehicle {oce legal
— crguncits .. Draftsmen of affidavits should

not as .. general rule, put inte the mouths
of thc inteorded deponents legal arguments
of wihich thouse dcponents are uniikely ever
to have hooxd. Legal ergumest. cspecially
in interlccutory proccedinge, siould come
from the wouths oi those bost gualified to
advance themw and not be put iate the mouths
of the deponents. There has been much
unnecessixy paper in this case brought about
by the inclusion oi legal srguwents in
affidavits.”

Browne L. J agrocing with the sentimenie of Koskill L. J

N . - . . . )
(‘/ put forward an interesting suggestion -~z *o how this problem

mey be dealt witn., He said at page 373:

"Some oif the affidavits, .. hoeve been made

the vehicle ror numcrous sunitissions of law
and for torensic argument, wiolly out of place
evidence of the witnegs. If such a docuiient
were, 1o we admitted at all, there might be
much tou bo said for giving the Court power
to treani the wffidevit 2e¢ though it were
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a parity’s brief to the Court in United States
procedure: with the conseguence that Counsel's
time for oral argument would iz drastically
restricted.,”

I think it is appropriate for a restatement to be made
upon the question ¢f responsibility tor the ultimate use of
affidavits in applicaticn in chambers. It is the duty of counsel
who appears in chanbers to present arguments on bechalf of his or
her client to ensure that the affidavits to which reference will
be made are not proelix, and do not conctain irrelevant matter,
but rathcer that they do conform to the rules in every respect.
This responsibility rasts on counscl whether or not he or she is
the draftsmen of the effidavits.

Finally I think that where a party's affidavits offend in the
wanner I have mentioned sbove counsel on the other side should
apply to have the oifending portions struck cut, preferably by a
cditfferent judge from the one who will hear the main application.
Counsel should not sllow the defective aifidavits to remain intact
and then ask the Judge to perform the necessary mental gymnastics
to ¢xclude the cffending portions from his mind.

As I have said the application is disaissed.




