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Miss Ingrid Mangatang ci ¥Ferkins, Grant, Stewart, Phillipe and
Company f{or Flaintiff.

¥r. David Henry instructed by Nunes, Schoficléd, beLeon and
Company for the Defendant.

Heard. January 18 and 23, 1990

In this action %the Flaintiff seeks the following crders:-

(1) h declaration that Policy of Insurance bo. 018693
affords comprehensive insurance coverage to the
Plaintiff by the Defendant.

(2) A declaration that the Defendant is liable pursuant
te sub-clause 1(a) and/or sub-clause 1{b) aznd/or
sub-clause l{c) of Section 2 of the aioresaid
Policy cof Insurance, for damage to 1987 BWMW motor

ar licence Ui, 5804 AI resulting in the
circumstances herein outlined.

{3) A declaration that the damage hersin cutline does not

| fall within any of the "“General Exceptions® specified
in the afcreszid Policy of Insurance.,

The present applicontion is one made by the Defendant
pursuant to Section Y% of the Arbitration Act for an order that the
proceedings in this action be stayed until the dispute or disputes,
the subject herecf have been settled by way of arbitration by
virtus of Section 5 of the Arbitratien Act. It is the contention
of the Defendant that Clause # of the general conditions of the
contract oi Insurance between the Defendant and the Plaintiff makes
it specificaelly clear that the Plainti#f has agreed that any dispute

inciuding the subject of this suit shall be referred to Arbitration.
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The relevant contract of Insurance has been produced by the
Defendant., It is not disputed that the said contract 1s valid and
g;;\ subsisting and was entered into between the parties in this case, nor is
} it disputed that its terms and conditions constituted a binding contract
between the parties. Also it is not disputed that there is in that

contract,; an arbitration clause; namely Clause 6 of which provides as

follows:

"6, All differences arising out of this
Policy shall be referred to the
decision of an Arbitrator to be
appointed in writing by the parties
- in difference or if they cannot
(\'\ agree upon a single Arbitrator to
B the declsion of two Arbitrators omne
to be appointed in writing by each of
the parties within one calendar month
after having been required in writing
to do so by ecither of the parties or
in case the Arbitrators do mot agree
cf an Umpire appointed in writing by
the Arbitrators before entering upon
the reference. The Umpire shall sit
with the Arbitrators and preside at
their meetings and the making of an
award shall be a condition precedent
to any right of action against the
Company. If the Company shall
<M\\ disclaim liability to the insured
; for eny claim hereunder and such
N claim shall not within twelve
calendar months from the date of such
disclaimer have been referred to
Arbitration under the provisions
herein contained then the claim shall
for all purposes be deemed to have
been absandoned and shall not thereafter
be recoverable hereunder."

Section 5 of the Arbitration Act reads:

“5, If any party to a submission, or any
person claim through or under him,
o commences any legal proceedings in the
(; ) Court against any other party to the
submission; or any person claiming
through or under him, in respect of
any matter agreed to be referred; any
party to such legal proceedings may at
any time after appearance, and before
delivering any pleadings or taking
any othar steps in the proceedings,
apply to the Court to stay the proceed=-
ings, and the Court or a Judge thereof,




ig setisfied that there is no
sufficient reason why the matcter
should not be referred in
accordance with the submission,

and the agwmlicant wae, at the time
wien the proceedings were commenced,
stiil romains, ready and willing to
de 21l things necessary to the
proeper conduct. of the arbitration,
@ay make an order staying the
pProceedings. "

Miss Kangatang, the Plaintiff's Attcrney in cpposing

the application submits thet: -

(1) The Defendant has not alluded to what digpute, if any,
has aricen betweon the Plaintiff and the Uoefendant as to
facts.

(2} The Defendant has net proven te the Court's satisfaction

that he was ready and willing to arbitrate at the time of

commencement of the proceedings.
{3} The matters to consider are essentially guestions of law

and not facts.

In the case of Oliver v, Hillier (1%5%) 2 BER pg. 220 it
was held that " the burden of preof is on the Plaintiff to
pursuade the Court, not thet he has a right to continuce, but

that he aught to be allowed to continue the action.® This is a
judicial discretion to be exercisesl in relation to the particular
facts i the cage.

On the facts in the instant case, it is clear that a
dispute has arisen on the facts. This is borne out by the
Plaintiff having filed an Originating Summons against the
Defaendant seeking Declaratory Orderg and Relief in respect of the
sald policy of Insurance containing the arbitration clause.,

To buttress this is the unchallenged evidence cof Gloria Bryan,
the Claims Manager of the Defendant Company, that the Plaintiff
has made & claim on tr: Defencont in respect of a motor car
arising out of an incident which occured on the 2nd March, 1989,
and that the Deiendant hac denied indemnity in respect Gf the

said claim,
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Thig evidence lias not been rebutted by the Plaintiff,

Tlie main thrust of HMiss Mangatang's submission is that
there is no proof that the Defendant was "ready and willing" to
arbitrate. he srgues that the burden of proof lies on the
vefendant te satisfy the Court of thidls, and that there are no
sufficient particulars or details from which the Court could
draw such an inference. The mere agsertion by miss bryan in her

Effidevit "that the sefendant is and has been at all times ready

anG willing to do everyvthing necessary to the pronper conduct of the

o]

rbitration of the digpute between the parties® is not enough

she says.

%r. FHenry the Defendant’s httorney, contends that the authorities
cited do not support this linc of argument. le relies on the
Affidavit of Miss Yryan which he submits fulifils the cbligation

of the Defendant.

“he case of Piercy v. Young (1879)14 Ch. L 290 is avthority

that the Uefendant

Applicant must show such readiness and
willingness by Rffidavit. Jessel M.R. at poege 209 observod:-

"I think it is right to say that
the tourt should have roguired
an affidavit to be produced of
readiness and willingness to
reter to arbitration at the time
when the moticn was held in the
Cousrt bhelow.”

I have given full consgideration tce the cases cited in this
regard, and nowhzre in any of them is to be found any rule of law
as to any particular acts or steps to be taken by the Applicant
before the Court could find that he was ready and willing to
arbitrate. The authorities do not estadlish that there is any
need for the Applicant to particularise or give details of steps
taken by him to indizate his readiness and willingness te arbitrate.

.

a4 once it is shown by hffidavit

o

The requirement thercfere is satigfi
that the Applicaent is ready and willing to arbitrate. Paragraph 8 of
miss Bryan's Affidavit deted 3rd January, 1260 sutficiently

indirates this to the Plaintifi.
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On the 3rd ligh of Miss Mangatang's subwissions, I find
that tne dispute invelive guestions of mixed law and facts. ¥here
guestions of law are mixed with technical nuesticns of fact, the
convenient course mey well be for the tecnnical expaerts to try
the questicns of fact, sonding the guestions of low to the Court

on a stated case.

see Rowe v, Lrossley (1%12) 102 LT 131,

There is alsc complalnt by Miss Mancatang that the Defendant
ig guiity of delay. and urges the Tourt to exercisa its discretion
against the Defendant in refusing his apwolication., I reject this
az the Defendant acted promptiy by entering appearance and filing
nis summons for stay of procesedings within a watter of days cof the
service of the Plaintiif’s Swrmons,

The: Case ¢f Tock v. Caleconian Insurance Company (1965) 8 WIR

is instructive. It was cited and relied on by Loth Attorney to
support their respective arguments. The case itself particularly
remarkable in its contont a8 is the instant case.
on the facts in this case I find that the necessary condition
for obtaining a stay of proceadings have been fulfilled:
(a) That there is a valid arkbitration in the Clauwre 9 of the
Contract which provides that any differences arising ocut of

the Policy should be referrved to arbitrate and that the

- ¢ . N » S )
wrties are asserting thet they entered into a bindilng

(2L

I

contract which is in writing and subsisting.

(b} That preceedings in the Court have bueen commenced by a party
to¢ the argument.

(c) That the procoedings zre in respect of a dispute so agreed
to be roierred.

(i} That the applicetion to stay is made by a party to the

proceedings.




. party and beforve he has delivered any pleadings or taken

any othur "stepr in the proceedings.”

{£) That the Applicont wae and is ready and willing to do
everything necessary for the proper conduct of the

arbitration.

In the result aw satisfied thaet there is no sufficient
reason why this matter should not be referred to arbitration in
aceordance with the agrewwent the subject ot this case and hereby,
wursuant te Section 5 of the Arbitration Act, order that all
further proceedings in this action be stayed.

Cost to the Defendant to be agreed or taxed.



