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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA Kg 2>}<\
I¥ COMMON LA

SUIT NO. C.L. M319 of 1989

BETWEEN GEORGE WESLEY MULLINGS PLAINTIFE
A N D VICTORIA MUTUAL BUILDING
SOCIETY DEFENDANT

Crafton Miller and Nancy Anderson instructed by Crafton Miller
& Company for the Plaintiff.

Wendel Williems and John Donaldson instructed by Clinton Hart
& Company for the Defendant.

HEARD: 22nd, 23rd, 24th Octcober, 1991 and 1lth, 1l2th, 13th 14th

May, 1992,

Judgment Lelivered-Folruary 12th, 1993

COURTNAY ORR J.

The plaintiff migrated tou Cznada in 1931, He was the
owner of three (3) properties in Jamaica, all of which were at
scme stage mortgaged to the defendant. ©One is situated at 147
King Street, Kingstcon and another at 12 York Castle Avenue,
Kingston 6. The former was sold in 1290, the latter in 1985.

The property which forms the subject matter of this
action is situated at Salem, Runaway Bay in the parish of Saint
Ann. This property consist of about half an acre on which there
was in 1988, a two story house with a swimming pool and retaining
walls,

The defendant is & building scciety with registered cflices
at 6-10 Duke Strect, Xingston. By an instrument of mortgage dated
30th July, 1983 the defendant obtained a mortgage over the plaintff's
property at Salem. This mortgage was to gecure a loan of &9050 -
by the defendant tc the plaintiff tc enable him to complete the
purchase of the land at Salem, (hereinafter called the property) .
Later, the amount cf the mortgage was increased on the completion
of the house and the land. The swimming pool was built sometime
afterwards.

The property was extensively damaged by hurricane Gilbert
on 12th September, 1988. But clasl! at that time it was insured

for a wmere $40,000 =, a small fraction of its market value and




the repairs necessary to restore the structures on the property.

He now sceks reimburse-

the cost of repairing i

"“state of

J

The plaintiff

affairs.

In the endorse

~ in the sum of $120,821.70 which he says

is premises.

)

blames the defendant for this disastrous

PLATHNTIFE'S CLAIN

sment en the Writ the plaintiff couches his

complaint in the followinc terms:

“The itf's claim is against the
defemu: o damages for negligence
dI&/F" ot mistatement in that
in nmonth of April 1988,

tha

agento,

s servants and/cr
vized to the Plaintiff

that the def o“a(n* had insured h1
premigses at Salem, Runaway Bay in the
parich of i Ann Lompxehﬁnﬂlvely
intending and krowing that the
Plaintiff weuvld rely on this repre-
sentation, and waking this gaid

representation undexr a duty to take
care in making the renresentation
to the El'\lntlfly and the Plaintiff
acting ¢n the faith of the repre-

senta
oin hi
repre

o I 1
and by

suffe

was [

12¢h
Gilbe

The plaintiff

tion cancelles another policy

s ¢aid wremises and the said

sentation wes false and untrue
sason thereof the Plazintiff

red lose when his said premises

¢} severely damaged on the

Sen aﬁmborp 1988 by hurricane

r o

gives the Zullowing particulars of negligence

in his statement of clalims

{c)

PARTICUL

ARS OF NOGLIGEHCE

iling to insure the premises for
full valve on a2 comprehensive

So

Failing to clarcify the amount and
guear tum of insurance held on the
prewises and to tell the Plaintiff
of +this amount.

Failing to foresen that the insurance
coverage placed by it was insufficient
and grossly below the value of the
prerises 80 insured.

ARG OF FECLIGENCE MISREPHESENTATION

{a)

Tiie r #id premises was only insured feor
4G, 00 when st the time of such




insurznce the said premises was valued
at opproximately $500,000.

{b) Making representation that the
premises was comprehensively insured
when it was insured for far less than
its value®.

THE DEFENCE

In its defence the defendant asserted inter alia as follows:

(1} That the defendant comprechensively
insured the plaintiff's premises in 1968,

(2) The defendant had advised the plaintiff
by letter from 1362 that the defendant
normally only arranges insurance in an
amcunt tc cover the loan granted, and
had invited the plaintiff toc ccnsider
whether he had sufficient insurance
coverage,

(_» (3) The plaintiff was alsc adivsed in the
same letter that if he wished to have
the insurance incroased and sc advised
the defendant in writing, the defendant
would make the necessary arrangements.

{4) The plaintiff by virtue of clzuse il of
the mortgage instrument had covenanted
to insure the premises and keep them
insured.

(5) If the plaintiff suffered any loss or
damage such loss or damage was caused
or alternatively contribuited to by the
plaintiff's negligence and/ur breach of

(;\ the express terms of clause 11 of the
- mortgage instrument.

(6} The defendant did not make the alleged
or any misrepresentation te the plaintiff.

(7) The defendant insured the premises cf the
plaintifi for $40,000 - at his request.

THE EVIDERCE Ik SUPPORT OF THE PLAINTIFF'S CASE.
The plaintiff was the only witness on his behalf. He said
that on 18th December 1987, he was in Jamaica. He went to the
nymrtgage department of the defendant's offices at Duke Street,
“ingst.on, and announced that he had come to “settle my mortgage
indebt.edness.......on the said property in full.® He asked how
much he shculd pay in order to de¢ so and was tcld the sum of
©5,250,03. He paid the amcunt and was given a receipt which was
mexked “TOC CLOSE".
% Having made this payment he asked for the duplicate certificate

\Qﬁ tit? , ho was not i m the title; nc reason was given for not




and the coest of replacing this building

in the event c¢f tctal disaster, and feel
thet the present insured value is in-
adeguate, and am secriously thinking of
increasing this coverage to twice as much.,
I might mention that the valuc taken at
the time ¢f the mortgage hcs been improved
greatly, and a swimming pool constructed
which latter I wculd like to heve coverage
of $4,000,"

There then followed correspondence between the defendant and
Dycll Insurance Company Limited, and the defendant and the plaintiff.
Cn 20th April the plaintiff wrote the defendant as fcllows:

"Zubject: Mortgage on premises at Salem,
Kunaway Bay.

Re: Insurance on the Premisecs in Question
Kindly insure for a value £ £40,000

(Forty thousand dollars this being the
amount that Dycll Insurance Company is
prepared to insure the Premises for .
inciuding the Swimming Pocl there under

the Combined Comprehensive Policy as per
their letter to you dated fth April, 1870.°F

{2} The defendant was aware that the property valued more than

40,000 at the time ¢f the hurricene. The plaintiff attested and

the defendant's witness lMrs. McDcnald alsu admitted that a valuation
vl the property was carried cut in 1582, and the property was then
valued at $196,500. She e2lso said that the recommended insurance
value was then $18C6,00C, and agreed thet the values of properties
had increased substantielly between 1982 end 1988,

(3) By the clause 11 of the mertgage iimgtoument it was the

defendant who advenced the premium for insurance of the preperty

anc then recovered the cquavalent from the plaintiff, The defendant's
witrness admitted that the defendant rcnews the poelicy, keeps the
policy ¢f insurance and gets the receipt from the insurance
cumpany. Clause 11 ¢f the mortgage instrument provides that the
mertgagor covenants,

"Te insure @nd help insured the buildings
here atfter tou be erected cn the mertgage
Premises against such risks in such manner
for such sum through such insurance coifice
or ~ffices as the Socicty mey reguire from
time teo time the Society to advance the
premium in respect ¢f the said insurance
and the borrower to refund the samc in
monthly instalments of one-twelfth of the
said premium clong with the regular monthly
payments for principal and interest payable
under this mortgage.”




{4) The said clause 11 also contained & restriction on the

sorrower effecting insurance on the premiscs. The relevant

porticn reads thus:

(;j "AND FURTHER the Borrower will not effect
= any other or additional insurance on the
saild buildings or any of them against any
risks without first obtaining the consent
in writing of the Society but that if any
such other or additional insurance shall
be effected by the Borrower (whether with
the consent of the Society ¢r not) the
Borrower will hold all moncys received by
the Borrower under any policy of insurance
cn the (said buildings or any of them as
Trustee for the Society to¢ be paid to the
society &s to be applied by the Society
{so for as may be required) either in rc-
instatoment of the mertgaged premises or
o in repayment or reduction c¢i the Borrower's
(v) mortgage indebtedness as the fcciety may
' determine or at the option ¢t the Society
the nmcneys may be receivaod by the Society
and @oplied by the Scciety as aforesaid.”

(5) The Defendant's employvee's ofier cc assist the Plaintiff

both by the testimony ©f the plaintiff ond that of Mrs., McDonald,

the defendant's witness, it was estavlished tnat after the
burricane the plaintiff visited the defendant's office and was told
thet he could recover no more than $40,000 on the insurance policy.
K;\ He spcke to Mrs. Mebonald znd she said that she would try to per-
) sunde the insurance company t¢ give him mcere money.
Lo these tacts smount to proof that the defendant was
negligent as claimed in the first limb of +the plaintiff’'s claim?

I think nct. I shell deal with them seriatinm.

{1} The correspcndence between the partics. The plaintiff's
letter 2f 9th March 1%7¢ tc the defendant, did not request that
whenever renewing the insurance on his premises the deiendant

<h} should insure the premises for the market value. He merely said:
"1 fecl that the present insured value is in-
adeqguate and am seriously thipking of increasing

the coverage to twice as much.”
{emphasis minej
True he d¢id express shock earlier in the letter but that
related to the fact that the policy did not cover damage to the

glasse decor & matter ¢f risk nct quantum of coverage.




voreover after correspondence between the parties he wrote asking
the defendant te insure the premises for $40,000. He never wrote
in such terms againt

Again the plaintiff admitted receiving z stendard form letter
Cated 1lZ2th September 1968 (kxhibit 10) in which the penultimate
paragraph read:

“The society nuormally only arranges insurence
in sn amount sulficient ¢ cover the loan granted.

-

Tou sheuld therefore consider whether or not

you have suif1c1ent insurence. If you decide

te have the insuvraence increszed and you advice

us in writing we will make the necessary arrange-
ments .

The plaintiff obvicusly appreciated the significance cof that
sentence and acceptod this pesition and acted upon it. In his
cegtimony he sald that he teoock cut a Howe Cover-bll-Insurance
puolicy with Comprehensive Security and General Insurance Agency

Limited for o tetal of $560,000. In his owr words he "tock that

policy to ensure thet my property would be fully and comprechensively

covered under all civcumstonces,”

The abovementioned paragraph in the ztandard form letter also
answers the Plaintirf's csserticn that the defendant knew that the
property valued more than the sum assured. That paragraph
snticipates that very situation and urges the insurer to nake
provision accerdingly. The fact thet there wzre restrictions on
how this may be done ¢id not in any way prevent the plaintiif from
taking the necessary precautions as he did in 1976 when he in-
creased the cuverage o $40,000,
hs regards te fourth tfact of the defendant's servont Mrs. ke
Donald promising to try to persuade the insurance company to pey
the pleintifif moere than the sum essurea, I fino thet this wos

merely an act of kindnces on her part and in noc way an admissicn

L’)

or indicaticon of negligence on the part of the defendant.

The fifth fact urged on the court @s estoblishing negligence
on the part of the defendant is that the defendent advenced the
premiums and renewed¢ the policy of insurance, kept the duplicate

certificate of title and the policy. It was submitted that this




S
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iect together with these menticned carlier, cast a duty on the
defendant te insure the policy for market value, and to "clasity
the amount and guantum of insurancé” and to inform the plaintiff
accordingly. I regard the defendant's keeping of the various
documents as the acticns ¢f a prudent mortgegee anxious teo
sccure his portion. The fact that hte defeadsnrt advanced the
prowiums was no doubt done te ensure that the property would
alweys be insured in & sum sufficient to crwver the defendant's
interest.

mor is the third eleuaent 1ia the particuiars c¢f ncgligerce
cetablished, that iz, fcilure to scoc that the insurance coverage
wis sufficient. The evidaonce is that the defenaant clearly knew

that the preoperty was worth more that the sum acssured, but the

defendant did what is it normally daoes, nemely, to insure
the property for a sum sutticient to cover its interest.
The pleintiff therefcre feils on the first limb of his claim.

I now turn to the second limb negligent misstatement. The first

wspect of the particulsre merely state the fact that the insurance
coverage wis grossly inadequate a tact eccepted by both perties.

The real pith of the plointiffs claim lies in part (b).

"waking representstion that the premises
was (sic) comprehensively ilnsured when it
was insured for fer less than its value.”

The pluintifr's evidence to_ground the claim for negligent

misstatement.,

Tne plaintiff said that he had twoe agents, iMiss barrett and
iige Teylor. He had teken cut the cdditional policy mentigned
ezxrlier; the coverage on that policy tock eftect on  2%th Merch,
19¢8. Me "received irformation that Vietoris Mutuel puilding
Jcciety wes still covering the property with a comprehensive
volicy before Scptember 1988%., As a result he gave instruction
to somecnc to cancel the additionzl policy. The policy was duly
cancelled. Su there remaimed conly the policy for $40,000.

Cancellaticn tock place in April 1988.




‘ﬂﬁé plﬁintiff*agiéﬁ' Lhet-whdti™ heo ; LEseRidPy received informetion
ixon the defendant that his property wes insured comprehensively

1t wabn after nurricane Gilbert.

(v> Crucial to this le¢ of the plaintiffs case is the meaning of
the word "comprehensive” in the context of o pelicy of insurance.
The plaintiff himself gave two definitione one is examination in
chicf and the cother under cruss-—exemination,
He sald in chief:
"I understand ccmprehensive to mean
daemeye caused by any mgcﬁ: would be
covered by such policy.” {ocmphesis mine)
- Under cross—examination he also said:«
(v) "My understanding cf the term

‘comprehensively insured’® would
mean 2ll damages,perils ol whatever
nature save and oxcept you wilfiuvlly
damage your own proeperty.”

Both definitions ore couched in terws of risks and not insured

value, Yet he seeks to estoblish that the elleged statement was
o negligent misstatemeont Ly reference to insured value.
Frs. McDonald alot yave a definition which relates to risks
(‘K cuvered. She saius
"I am femiliar with the terw 'comprehensively
insured.’ My understanding of this term is
that the insurcnce covers o number of perils
amounag them being fire, lightning, hurricanc,
cyclione, bursting of pipee and overflow, and
there are others®
End when cgked:

“whot does the term "Household comprehernsive
Policy meaen?”

she replied:
dh W . o i .
( j This is =n insurance which covers these
¥/ perils tu the extent of sum sgsured.’

I hold thet the word ‘comprehensive in the context of heouse-
nwold insurance such as in the instant case roiers to the range
ot perils covered and not to the insured value ¢s compared with
tie value oi the pruperty insured. The plaintiff therefore has
not proved that the policy cif inszurance wag not comprehensive 1n

+his sense and therefcre this claim must alsc fail. It is worthy




iQ0 -~
@i note, that the last time the plaintiff wrote to the defendant
|

“eorut the insurance coverage by letter dated olst April, 1870
(Exhibit 16) he speaks of heving "cerelully gone inte” a "specimen
oi Coibined Comprchensive Pelicy®, and latey in the same letter he
wrote:

¥Kindly insure for a value of $40,000

(foerty thousand dollars) thic being the

amount tihat Dyoll Ineurance Company 1s

prepayed to insure the Pramiseou for

including the Swimming Poul taere under

the Combined Comprehensive Policy as per
(:x their lotter to you asated 8th Lpril, 1876.°

To sum up therefore, I reject the submisszicon that the defendant
nwed a duty of core to the plaintifi to insure the premises tcr their
warket value. Furthoer the evidence hag not shawn that a negligent
sisstatement was made,

i therefore give judgment for the dJdefendent with costs to be

agreed or taxod.




J1ving it to him then. Instcad he was asked to return for it
on January 158&. He returned as requested, but he did not obtain
it, and again no reason was offered. He had requested others to
collect it for him, but he has never received it. He was never
teld that the duplicate certificate of title was being held because
¢f insurance premiums wing on the property. Although he repeatedly
sald no reason was given for its retention he eventually said that
the defendant had said that the reascn was that his indebteness on
the property at 14 King Street had not been settled and the society
would not release the certificate of title until this was done. &
réceipt for $5,250.03 from the defendant and marked ¥TO CLOSE® was
tendered in evidence.
(A} THE EVIDENCE IN SUPPORT OF THE FIKST LIMB OF THE
PLAIHTIFF®S CLAIM.

From the orel evidence cf the plaintift znd the exhibits,

the following facts were proved in «n efifort te satisfy the first

limb of the plazintiff's cleim,

{1} Correspondence Between the Parties

The plaintiff depcned that as far back as 1970 he wrote to
the defendant in terms which should have made the defendant aware
that he, the plaintiff wished the premises t¢ be insured for the
market value. In that letter (Exhibit 11) doted 9th March, 1970
written by the plaintiff to the cefendant, he expressed sheck that
damage tou a glass docr on the property was not covered by the
insurance policy then in force, and he indicated that he could
obtain a better deal if it was insured with R.5. Gamble and Sons.

He went on:

“In view ¢f the above I am kindly asking
vou to let me have the premises covered
by Messrs. R.S. Gamble & Sons Ltd. and
forward the annual receipt to show you,
or that your society insurc the premises
with this company and take advantage of
the extra coverage at the lower premium,
Further I weculd like to have a revision
of my policy on premises No. 12 ¥York
Castle Avenue. Finally on the guestion
of insurance on premises at Salem Runaway
Bay, 1 have reccnsidered the insured value




